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C  Hon.  LEVI  WOODBURY,  Aisociite  Jastiee  of  the  Sapnme  Court. 
BEFORE  ^  g^  PELBG  SPRAOUE,  District  Jodge. 


John  Tatlor  et  ciL  vs.  Daniel  Carpenter. 

The  Judges  of  this  Court,  on  a  motion  for  a  new  trial,  cannot  certify  to  a  division 
of  opinion  at  the  trial  itself,  unless  both  were  present,  and  it  will  not,  it  seems 
enable  the  parties  to  carry  the  case  up,  if  certifying  to  it  in  respect  to  the  motion 
for  a  new  trial. 

A  document,  attested  by  the  clerk  of  a  Court,  with  its  seal,  and  the  certificate  of 
its  presiding  Judge,  and  called  an  '*  exemplified  copy,"  is  competent  evidence 
of  the  judgment  described  in  it,  under  the  Act  of  Congress  —  though  it  may  not 
conform  to  the  mode  at  Common  Law,  or  in  the  State  where  the  judgment  was 
rendered. 

The  force  and  effect  of  the  judgment  itself,  depends  on  other  principles. 

A  witness  may  testify  generally  as  to  what  accounts  and  results  of  sales  were 
rendered  to  him,  without  their  being  produced  ;  but  he  cannot  give  their  respec- 
tive  contents  without  producing  them,  if  called  for. 

'Where  an  action  is  brought  for  a  deceit  in  using  the  plaintiiT's  trade  marks  on 
defendant's  goods  ;  and  selling  them  as  and  for  the  plaiotifi''s,  evidence  may  )>e 
offered  of  any  number  of  such  sales,  under  a  count  for  selling  on  a  particular 
day,  and  divers  others  between  that  and  the  date  of  the  writ. 

VOL.  11.  1 


•  «  • 


via  TABLE  OF  CASES  REPORTED. 

U. 

Upham  r.  Brooks 407 

W. 

Webb  V.  Powers 497 

Wilbur  (Almy  v.) 371 

Wilder ».  Adams 329 

Woodworth ».  Curtis 524 


CIRCUIT   COURT  OF   THE   UNITED   STATES 
FOR  THE  FIRST  CIRCUIT. 


iTaU  mtmtt. 


MAS8ACHUSBTT8,    OCTOBER   TERM,    1846,    AT   BOSTON. 


(Continaed  from  Vol.  I.) 


C  Hon.  LEVI  WOODBURY,  Aatociate  Justice  of  the  Sapieme  Coart. 
BEFORE^  Hon.  PELEG  SPRAGUE,  District  Judge. 


John  Tatlor  ei  al  vs.  Daniel  Carpenter. 

Tlie  Judges  of  this  Court,  on  a  motion  for  a  new  trial,  cannot  certify  to  a  division 
of  opinion  at  the  trial  itself,  unless  both  were  present,  and  it  will  not,  it  seems 
enable  the  parties  to  carry  the  case  up,  if  certifying  to  it  in  respect  to  the  motion 
for  a  new  trial. 

A  document,  attested  by  the  clerk  of  a  Court,  with  its  seal,  and  the  certificate  of 
its  presiding  Judge,  and  called  an  '*  exemplified  copy,'*  is  competent  evidence 
of  the  judgment  described  in  it,  under  the  Act  of  Congress  —  though  it  may  not 
conform  to  the  mode  at  Common  Law,  or  in  the  State  where  the  judgment  was 
rendered. 

The  force  and  effect  of  the  judgment  itself,  depends  on  other  principles. 

A  witness  may  testify  generally  as  to  what  accounts  and  results  of  sales  were 
rendered  to  him,  without  their  being  produced  ;  but  he  cannot  give  their  respec- 
tive contents  without  producing  them,  if  called  for. 

Where  an  action  is  brought  for  a  deceit  in  using  the  plaintiff's  trade  marks  on 
defendant's  goods ;  and  selling  them  as  and  for  the  plaintifi'^s,  evidence  may  be 
o&red  of  any  number  of  such  sales,  under  a  count  for  selling  on  a  particular 
day,  and  divers  others  between  that  and  the  date  of  the  writ. 
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findence  in  such  a  case  of  a  usage  abroad  and  in  England  to  ase  such  marks  of 

others  when  aliens,  with  impunity,  is  not  a  competent  defence  to  the  jury,  and 

such  a  usage  being  a  bad  one  and  not  in  existence  here,  cannot  affect  the  law  here. 
It  might  be  offered  in  mitigation  of  vindictive  damages,  if  requested,  and  a  long  delay 

of  the  plaintiffs  to  prosecnte  afler  knowing  the  wrong,  might  be  competent  proof 

to  show  their  acquiescence  in  it,  but  could  be  no  absolute  bar  to  a  recovery,  unless 

extending  to  the  period  of  the  statute  of  limitations. 
An  alien  friend  can  bring  here,  when  injured,  any  personal  action  which  a  citizen 

can.    And  though  he  is  not  admitted  to  the  same  political  and  municipal  rights, 

which  citizens  are  entitled  to,  the  protection  of  his  person  and  property  against 

frauds  and  wrongs  is  due,  and  is  just. 
When  the  marks  to  his  goods  are  used  by  others,  and  sold  by  them  on  their  goods, 

as  and  for  his,  it  is  a  wrong,  and  he  is  entitled  to  recover  to  the  extent  of  his 

damages  by  the  loss  of  sales,  and  their  profiu. 
He  is  entitled  to  that  extent,  though  the  articles  sold  as  and  for  his  were  not 

inferior  in  quality  to  his. 
It  is  not  a  bar  to  such  a  suit  that  a  remedy  is  not  reciprocally  allowed  like  this  to 

aliens  in  the  country  to  which  he  belongs. 
Nor  is  the  remedy  in  this  case  obliged  to  be  pursued  by  taking  out  a  patent  for 

his  marks  under  the  patent  laws. 
Laws  and  pleas  are  to  be  construed  more  favorably  to  alien  friends  than  formerly, 

when  a  low  state  of  commercial  intercourse  and  of  civilization  regarded  almost 

all  foreigners  as  barbarians,  if  not  enemies. 
The  damages  in  such  caees  should  be  fall,  am|de — but  not  vindictive  or  beyond 

what  has  been  really  sufieredi  and  if  the  language  used  by  the  Judge  was 

"  exemplary  damages,"  and  open  to  be  construed  beyond  this  rule,  yet  if  the 

jury  appenr  not  to  have  gone  beyond  the  actual  injury  sustained,  the  verdict  will 

not  be  disturbed. 


This  was  an  action  on  the  case,  brought  by  the  plaintifEs, 
citizens  of  Great  Britain,  against  the  defendant,  a  citizen  of 
Massachusetts,  for  imitating  and  using  from  January,  1842, 
to  January,  1845,  in  this  State,  the  trade  marks  of  the  plain- 
tiffs, on  thread  of  the  defendant,  and  selling  great  quantities 
thereof,  as  and  for  the  plaintiffs'  thread,  to  his  damage  in 
the  sum  of  $20,000. 

The  defendant  pleaded  the  general  issue,  and  at  the  trial 
here  at  an  adjournment  of  the  October  Term,  1845,  a  verdict 
was  found  for  the  plaintiffs  for  $800. 

The  defendant  moved  the  Court  to  set  aside  this  ver- 
dict, and  to  grant  a  new  trial  for  the  reasons  assigned  in 
a  motion,    embracing  various    alleged    misdirections    and 
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omissions  by  Judge  Sprague,  before  whom  the  case  was 
tried. 

The  motion  was  argued  at  the  May  Term,  1846,  by 
ChocUe  and  Plympton  in  its  favor  and  for  Carpenter,  and 
by  B.  R.  Curtis  against  it  and  for  Taylor  &,  Co. 

WooDBUSY,  J.  Not  being  present  at  the  trial  of  this 
cause,  I  am  unable  to  decide  how  far  the  exceptions 
made,  accord  with  wh^t  actually  took  place.  But  where 
the  counsel  differ  upon  that,  as  they  do  in  some  important 
particulars,  it  will  be  necessary  to  be  governed  by  the  minutes 
and  recollection  of  my  associate,  who  made  the  rulings  com- 
plained of. 

In  each  case,  after  settling  in  that  way  the  true  extent  of 
the  exceptions,  I  shall  offer  my  views  on  their  sufficiency 
for  obtaining  a  new  trial.  As  there  seemed  to  be  a  wish  on 
the  defendant's  part  to  carry  the  questions  raised  in  this 
case  to  the  Supreme  Court,  and  as  some  of  the  points  are 
important  and  novel,  I  felt  disposed  to  oblige  the  parties  as 
far  as  might  be  proper  by  some  arrangement  under  a  division 
of  opinion  in  the  Court  pro  forma  for  that  purpose.  See  the 
usage  in  Jones  v.  Van  Zandt^  5  Howard,  215.  But  after  time 
allowed  to  counsel  to  make  such  an  arrangement,  and  their 
failure  to  effect  it,  I  do  not  feel  authorized,  when  not  present 
at  the  trial,  to  have  a  difference  of  views  certified,  as  if  there 
existing  in  order  to  enable  the  parties  to  carry  the  case  to  the 
Supreme  Court,  because  such  a  difference  was  neither  real 
nor  possible.  And  if  a  difference  should  be  formally  certified 
as  existing  now,  which  is  possible,  neither  party  could  pro- 
bably carry  the  cause  up,  as  it  would  be  a  difference  on  a 
matter  resting,  as  a  new  trial  does,  in  the  mere  discretion 
of  the  Court.  United  States  v.  Daniels^  6  Wheat.  542 ; 
4  Wheat  213 ;  6  Cra.  11,  187 ;  Lessee  of  Lanning  v.  Z«07i- 
don,  4  Wash.  C.  C.  332. 

In  this  condition  of   things  we  are  both  compelled  to 
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examine  the  questions  presented  seriatim  and  with  care, 
and  if  we  divide,  the  motion  will  fail,  and  final  judgment 
be  rendered  on  the  verdict  Such  will,  also,  be  the  case  if 
we  agree  against  the  motion.  While  if  we  agree  in  favor  of 
it,  then  the  verdict  being  set  aside  and  a  new  trial  had,  it 
may  be  possible,  that  if  both  Judges  are  present,  some  divi* 
sion  of  opinion  may  occur,  which  will  enable  either  side  to 
obtain  the  decision  of  the  Supreme  Court  upon  it,  but  only 
in  that  event  , 

1.  The  first  cause  assigned  for  a  new  trial  is,  that  the 
Judge  admitted  a  document  to  prove  a  bill  and  answer  in 
Chancery  in  New  York,  which  was  not  legal  evidence. 

The  docupaent  offered  here  had  the  attestation  of  the 
clerk,  and  seal  of  the  Court,  with  the  proper  attestation  of 
the  presiding  Judge ;  and  the  copy  is  said  to  be  "  exemplir 
Jferf,"  which  means,  a  true  copy. 

Such  a  copy  seems  to  me  to  be  competent  evidence  of  a 
judgment,  under  the  Act  of  Congress  of  May  26,  1790; 
1  Stat  at  Large,  122.  See  1  Peters,  C.  C.  362  j  7  Cra.  408, 
481 ;  9  Ibid.  122;  3  Wheat  234. 

What  force  will  be  given  to  the  judgment  itself  in  another 
State  depends  on  the  expression  in  the  law,  that  it  shall  be 
the  same  as  in  the  State  where  it  is  rendered,  and  on  the 
construction  given  to  that  law,  and  the  Constitution  bearing 
on  it  in  various  cases,  which  have  been  decided.  7  Cra. 
481 ;  2  Ball.  302;  1  Peters,  C.  C.  74,  155,  484;  6  Wheat 
129 ;  Sergeant's  Const  L.  388 ;  13  Peters,  312 ;  14  Peters, 
147. 

The  expression  in  the  law  does  not  relate  to  the  force  of 
the  copy  thus  certified,  because  each  State  is  of  course  to 
prescribe  its  own  wishes  and  views  as  to  what  shall  be  good 
evidence  in  its  own  Courts.  But  relating  to  the  force  of  the 
judgment  as  just  shown,  it  is  a  different  question,  and  one 
which  it  is  not  necessary  to  discuss  here,  as  the  question  con- 
cerning the  force  and  effect  of  the  judgment  itself  does  not  arise 
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here,  but  may  be  seen  as  settled  in  the  cases  already  cited. 
Conceding,  then,  that  this  copy  is  not  such  as  is  used  in  the 
New  York  State  Courts,  (2d  volume  of  Revised  Laws,  p. 
403,)  nor  such  as  is  usual  at  Common  Law,  (2  Burr.  1179  ; 
4  Bam.  &  Cress w.  85,)  yet  it  is  such  as  the  Act  of  Congress 
prescribes  in  such  a  case,  and  was,  therefore,  as  before  shown, 
properly  admitted. 

2.  The  second  objection  is,  that  a  witness,  Warburton,  was 
allowed  to  testify  as  \o  the  amounts  of  certain  sales  and 
receipts  of  thread  for  the  plaintiffs,  without  producing  the 
letters  or  accounts  of  sales,  from  which  he  derived  the  in- 
formation. 

It  seems,  on  examination,  that  the  plaintiffs  fpund  a  falling 
off  in  their  sales;  and  the  witness,  who  was  an  agent  or 
correspondent,  through  whom  orders  and  receipts  passed, 
was  questioned  by  the  plaintiffs,  to  show  the  diminution  of 
such  sales.  After  doing  it,  on  the  cross-examination,  he 
was  asked  by  the  counsel  for  the  defendant,  if  some  of  this 
information  was  not  derived  from  letters  addessed  to  him 
and  accounts  rendered,  and  on  his  replying  in  the  afGirma- 
tive,  the  defendant  objected  to  the  evidence  without  a  pro- 
duction of  the  letters  and  accounts. 

If  this  point  ended  here,  I  should  think  that  the  witness 
could  not  state  in  detail  the  contents  of  letters  without  pro- 
ducing them.  When  having  named  certain  specific  results, 
without  its  first  appearing  that  they  had  been  obtained  from 
letters,  but  appearing  so  afterwards,  I  think  that  the  state- 
ments should  then  be  withdrawn,  if  due  notice  is  given  to 
produce  the  letters,  and  they  are  withheld.  1  Greenl.  Ev. 
§  84,  p.  403,  note ;  Swett's  Case^  2  Mass.  669 ;  1  Peters, 
691-596. 

It  is  immaterial  in  my  view,  whether  the  facts  as  to  his 
means  of  knowledge  being  from  letters  came  out,  on  ques- 
tions put  by  the  defendant  or  the  plaintiff.     But  here  it  is 
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said,  that  after  such  notice,  and  the  letters  not  being  pro* 
duced,  tlie  statements  were  ruled  out.  That  is  the  first 
answer  to  the  objection. 

Again,  it  is  said,  that  the  witness  did  not  state  the  special 
contents  of  any  letters,  but  the  mere  results  or  general  im- 
pressions derived  from  numerous  letters  and  accounts  ren- 
dered, and  rather  testified,  that  such  letters  and  accounts 
were  rendered,  than  detailed  their  particular  contents.  This 
may  be  permissible.  3  Camp.  310 ;  Stephens,  N.  P.  215 ; 
Peake,  Ca.  83 ;  2  Stark.  274 ;  1  Greenl.  Ev.  §  101 ;  1  Stark, 
on  Ev.  164,  (Am.  Ed.) 

And  as  there  is  no  reason  to  believe  the  results  were  not 
correctly  stated,  the  verdict  was  not  changed  by  the  admis- 
sion, and  should  not  therefore  be  set  aside  for  a  mere  tech- 
nical doubt  on  this  point,  and  the  more  especially,  if  the 
evidence  was  ultimately  ruled  out,  as  seems  to  be  the  im- 
pression on  one  side. 

3.  The  third  objection  as  to  the  orders,  rests  on  the  same 
foundation. 

4.  So  does  the  fourth  objection  as  to  the  aggregate  of  the 
sales  during  six  years  previous  to  1843,  derived  from  such 
letters  and  accounts. 

5.  The  fifth  exception  is,  that  the  Court  under  an  allega- 
tion of  sales  by  the  defendant,  within  a  certain  period ;  viz., 
on  4th  of  January,  1842,  and  on  divers  days  between  that 
and  the  purchase  of  the  writ,  (4th  January,  1845,)  allowed 
evidence  to  be  given  of  several  sales  on  different  days  within 
that  period. 

But  I  am  aware  of  no  principle  to  prevent  a  recovery  for 
several  torts  or  wrongs  of  a  like  character,  and  on  different 
days,  in  one  count,  if  stating  the  times  broad  enough  to  cover 
all.  8  Wentworth,  PI.  434;  Webster  on  Patents,  111; 
2  Chit  PI.  765 ;  Gould  on  PI.  104. 

And  though  it  is  true,  that  where  only  one  wrong  is  sued 
for,  it  may  in  such  counts  be  shown  to  have  happened  on 
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any  one  day  within  the  time,  there  is  nothing  in  this  prin* 
ciple  to  forbid  several  trespasses  on  different  days  to  be 
proved. 

On  any  different  rule  a  separate  count  might  be  required 
for  every  skein  or  spool  of  thread  sold,  amounting,  as  in  this 
case,  to  many  thousands  of  spools. 

It  seems  to  me,  also,  that  a  judgment  under  such  a  count 
would  be  prima  fade  a  bar  to  any  other  suit  for  a  sale  within 
the  time  covered. 

And  if  so,  then  of  course  the  evidence  of  any  sales  within 
the  period  is  competent 

6.  The  sixth  objection  is,  that  the  Court  excluded  evidence 
of  a  general  custom  in  the  United  States,  En^and,  Ger* 
many,  and  France,  for  the  last  twenty  years,  to  use  and 
imitate  the  marks  of  foreigners  with  impunity,  and  that  such 
custom  was  generally  known  in  the  commercial  world,  and 
not  contrary  to  the  laws  of  such  countries. 

7.  The  seventh  exception  is  similar  to  the  sixth,  except 
that  the  custom  is  to  have  the  marks  of  aliens  thus  imi- 
tated, with  a  view  to  have  the  goods  received  and  used 
there  as  if  made  by  those  aliens.  In  respect  to  these  two 
objections,  I  am  not  aware  of  any  principle,  by  which  a 
usage  in  this  or  a  foreign  country  is  competent  evidence  in 
defence  of  a  wrong.  To  be  sure  it  may  be  weighed  by  a 
Court  in  settling  the  law,  if  a  usage  existed  here  and  was 
ancient  and  universal,  as  such  an  usage  sometimes  makes 
law,  when  there  is  nothing  in  it  forbidden  by  the  Constitu- 
tion or  acts  of  Congress.  1  Bl.  Com.  62,  75 ;  1  Hale's  Hist 
of  C.  L.  1,  2;  1  Reeve's  Hist  of  Law,  1;  3  Salk.  112;  1 
Taunt  241 ;   United  States  v.  McDaniels,  7  Peters,  15. 

A  custom  may  be  good,  though  against  private  rights. 
1  Law  Rep.  217.  And  though  against  a  bad  by-law.  1 
Saund.  312,  note;  7  Dowl.  &  Ryl.  p.  747.  But  usage 
cannot  alter  a  law,  (7  Peters,  15,)  though  it  may  be  shown 
against  those  acqn«^««*"^  with  the  usage,  and  conforming  to 
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said,  that  after  such  notice,  and  the  letters  not  being  pro- 
duced, tlie  statements  were  ruled  out.  That  is  the  first 
answer  to  the  objection. 

Again,  it  is  said,  that  the  witness  did  not  state  the  special 
contents  of  any  letters,  but  the  mere  results  or  general  im- 
pressions derived  from  numerous  letters  and  accounts  ren- 
dered, and  rather  testified,  that  such  letters  and  accounts 
were  rendered,  than  detailed  their  particular  contents.  This 
may  be  permissible.  3  Camp.  310 ;  Stephens,  N.  P.  215 ; 
Peake,  Ca.  83 ;  2  Stark.  274 ;  1  Greenl.  Ev.  $  101 ;  1  Stark, 
on  Ev.  164,  (Am.  Ed.) 

And  as  there  is  no  reason  to  believe  the  results  were  not 
correctly  stated,  the  verdict  was  not  changed  by  the  admis- 
sion, and  should  not  therefore  be  set  aside  for  a  mere  tech- 
nical doubt  on  this  point,  and  the  more  especially,  if  the 
evidence  was  ultimately  ruled  out,  as  seems  to  be  the  im- 
pression on  one  side. 

3.  The  third  objection  as  to  the  orders,  rests  on  the  same 
foundation. 

4.  So  does  the  fourth  objection  as  to  the  aggregate  of  the 
sales  during  six  years  previous  to  1843,  derived  from  such 
letters  and  accounts. 

5.  The  fifth  exception  is,  that  the  Court  under  an  allega- 
tion of  sales  by  the  defendant,  within  a  certain  period ;  viz., 
on  4th  of  January,  1842,  and  on  divers  days  between  that 
and  the  purchase  of  the  writ,  (4th  January,  1845,)  allowed 
evidence  to  be  given  of  several  sales  on  different  days  within 
that  period. 

But  I  am  aware  of  no  principle  to  prevent  a  recovery  for 
several  torts  or  wrongs  of  a  like  character,  and  on  different 
days,  in  one  count,  if  stating  the  times  broad  enough  to  cover 
all.  8  Wentworth,  PI.  434 ;  Webster  on  Patents,  111 ; 
2  Chit  PI.  765 ;  Gould  on  PI.  104 

And  though  it  is  true,  that  where  only  one  wrong  is  sued 
for,  it  may  in  such  counts  be  shown  to  have  happened  on 
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any  one  day  within  the  time,  there  is  nothing  in  this  prin- 
ciple to  forbid  several  trespasses  on  different  days  to  be 
proved. 

On  any  different  rule  a  separate  count  might  be  required 
for  every  skein  or  spool  of  thread  sold,  amounting,  as  in  this 
case,  to  many  thousands  of  spools. 

It  seems  to  me,  also,  that  a  judgment  under  such  a  count 
would  be  prima  facie  a  bar  to  any  other  suit  for  a  sale  within 
the  time  covered. 

And  if  so,  then  of  course  the  evidence  of  any  sales  within 
the  period  is  competent 

6.  The  sixth  objection  is,  that  the  Court  excluded  evidence 
of  a  general  custom  in  the  United  States,  England,  Ger* 
many,  and  France,  for  the  last  twenty  years,  to  use  and 
imitate  the  marks  of  foreigners  with  impunity,  and  that  such 
custom  was  generally  known  in  the  commercial  world,  and 
not  contrary  to  the  laws  of  such  countries. 

7.  The  seventh  exception  is  similar  to  the  sixth,  except 
that  the  custom  is  to  have  the  marks  of  aliens  thus  imi- 
tated, with  a  view  to  have  the  goods  received  and  used 
there  as  if  made  by  those  aliens.  In  respect  to  these  two 
objections,  I  am  not  aware  of  any  principle,  by  which  a 
usage  in  this  or  a  foreign  country  is  competent  evidence  in 
defence  of  a  wrong.  To  be  sure  it  may  be  weighed  by  a 
Court  in  settling  the  law,  if  a  usage  existed  here  and  was 
ancient  and  universal,  as  such  an  usage  sometimes  makes 
law,  when  there  is  nothing  in  it  forbidden  by  the  Constitu- 
tion or  acts  of  Congress.  1  Bl.  Com.  62,  75 ;  1  Hale's  Hist* 
of  C.  L.  1,  2 ;  1  Reeve's  Hist,  of  Law,  1 ;  3  Salk.  1 12 ;  1 
Taunt.  241 ;   Uniied  States  v.  McDanielSy  7  Peters,  15. 

A  custom  may  be  good,  though  against  private  rights. 
1  Law  Rep.  217.  And  though  against  a  bad  by-law.  1 
Saund.  312,  note;  7  Dowl.  &  Ryl.  p.  747.  But  usage 
cannot  alter  a  law,  (7  Peters,  15,)  though  it  may  be  shown 
against  those  acquainted  with  the  usage,  and  conforming  to 
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said,  that  after  such  notice,  and  the  letters  not  being  pro* 
duced,  tlie  statements  were  ruled  out.  That  is  the  first 
answer  to  the  objection. 

Again,  it  is  said,  that  the  witness  did  not  state  the  special 
contents  of  any  letters,  but  the  mere  results  or  general  im- 
pressions derived  from  numerous  letters  and  accounts  ren- 
dered, and  rather  testified,  that  such  letters  and  accounts 
were  rendered,  than  detailed  their  particular  contents.  This 
may  be  permissible.  3  Camp.  310 ;  Stephens,  N.  P.  215 ; 
Peake,  Ca.  83 ;  2  Stark.  274 ;  1  Greenl.  Ev.  $  101 ;  1  Stark, 
on  Ev.  164,  (Am.  Ed.) 

And  as  there  is  no  reason  to  believe  the  results  were  not 
correctly  stated,  the  verdict  was  not  changed  by  the  admis- 
sion, and  should  not  therefore  be  set  aside  for  a  mere  tech- 
nical doubt  on  this  point,  and  the  more  especially,  if  the 
evidence  was  ultimately  ruled  out,  as  seems  to  be  the  im- 
pression on  one  side. 

3.  The  third  objection  as  to  the  orders,  rests  on  the  same 
foundation. 

4  So  does  the  fourth  objection  as  to  the  aggregate  of  the 
sales  during  six  years  previous  to  1843,  derived  from  such 
letters  and  accounts. 

6.  The  fifth  exception  is,  that  the  Court  under  an  allega- 
tion of  sales  by  the  defendant,  within  a  certain  period ;  viz., 
on  4th  of  January,  1842,  and  on  divers  days  between  that 
and  the  purchase  of  the  writ,  (4th  January,  1845,)  allowed 
evidence  to  be  given  of  several  sales  on  different  days  within 
that  period. 

But  I  am  aware  of  no  principle  to  prevent  a  recovery  for 
several  torts  or  wrongs  of  a  like  character,  and  on  different 
days,  in  one  count,  if  stating  the  times  broad  enough  to  cover 
all.  8  Wentworth,  PI.  434;  Webster  on  Patents,  111; 
2  Chit  PL  765 ;  Gould  on  PI.  104. 

And  though  it  is  true,  that  where  only  one  wrong  is  sued 
for,  it  may  in  such  counts  be  shown  to  have  happened  on 
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any  one  day  within  the  time,  there  is  nothing  in  this  prin* 
ciple  to  forbid  several  trespasses  on  different  days  to  be 
proved. 

On  any  different  rule  a  separate  count  might  be  required 
for  every  skein  or  spool  of  thread  sold,  amounting,  as  in  this 
case,  to  many  thousands  of  spools. 

It  seems  to  me,  also,  that  a  judgment  under  such  a  count 
would  h&  prima  facie  a  bar  to  any  other  suit  for  a  sale  within 
the  time  covered. 

And  if  so,  then  of  course  the  evidence  of  any  sales  within 
the  period  is  competent 

6.  The  sixth  objection  is,  that  the  Court  excluded  evidence 
of  a  general  custom  in  the  United  States,  England,  Ger- 
many, and  France,  for  the  last  twenty  years,  to  use  and 
imitate  the  marks  of  foreigners  with  impunity,  and  that  such 
custom  was  generally  known  in  the  commercial  world,  and 
not  contrary  to  the  laws  of  such  countries. 

7.  The  seventh  exception  is  similar  to  the  sixth,  except 
that  the  custom  is  to  have  the  marks  of  aliens  thus  imi- 
tated, with  a  view  to  have  the  goods  received  and  used 
there  as  if  made  by  those  aliens.  In  respect  to  these  two 
objections,  I  am  not  aware  of  any  principle,  by  which  a 
usage  in  this  or  a  foreign  country  is  competent  evidence  in 
defence  of  a  wrong.  To  be  sure  it  may  be  weighed  by  a 
Court  in  settling  the  law,  if  a  usage  existed  here  and  was 
ancient  and  universal,  as  such  an  usage  sometimes  makes 
law,  when  there  is  nothing  in  it  forbidden  by  the  Constitu- 
tion or  acts  of  Congress.  1  Bl.  Com.  62,  75  ;  1  Hale's  Hist 
of  C.  L.  1,  2;  1  Reeve's  Hist,  of  Law,  1;  3  Salk.  112;  1 
Taunt  241 ;   United  States  v.  McDaniels,  7  Peters,  15. 

A  custom  may  be  good,  though  against  private  rights. 
1  Law  Rep.  217.  And  though  against  a  bad  by-law.  1 
Saund.  312,  note;  7  Dowl.  &  Ryl.  p.  747.  But  usage 
cannot  alter  a  law,  (7  Peters,  15,)  though  it  may  be  shown 
against  those  acquainted  with  the  usage,  and  conforming  to 
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said,  that  after  such  notice,  and  the  letters  not  being  pro* 
duced,  tlie  statements  were  ruled  out  That  is  the  first 
answer  to  the  objection. 

Again,  it  is  said,  that  the  witness  did  not  state  the  special 
contents  of  any  letters,  but  the  mere  results  or  general  im- 
pressions derived  from  numerous  letters  and  accounts  ren*- 
dered,  and  rather  testified,  that  such  letters  and  accounts 
were  rendered,  than  detailed  their  particular  contents.  This 
may  be  permissible.  3  Camp.  310 ;  Stephens,  N.  P.  215 ; 
Peake,  Ca.  83 ;  2  Stark.  274 ;  1  Greenl.  Ev.  $  101 ;  1  Stark, 
on  Ev.  164,  (Am.  Ed.) 

And  as  there  is  no  reason  to  believe  the  results  were  not 
correctly  stated,  the  verdict  was  not  changed  by  the  admis- 
sion, and  should  not  therefore  be  set  aside  for  a  mere  tech- 
nical doubt  on  this  point,  and  the  more  especially,  if  the 
evidence  was  ultimately  ruled  out,  as  seems  to  be  the  im- 
pression on  one  side. 

3.  The  third  objection  as  to  the  orders,  rests  on  the  same 
foundation. 

4  So  does  the  fourth  objection  as  to  the  aggregate  of  the 
sales  dunng  six  years  previous  to  1843,  derived  from  such 
letters  and  accounts. 

5.  The  fifth  exception  is,  that  the  Court  under  an  allega- 
tion of  sales  by  the  defendant,  within  a  certain  period ;  viz., 
on  4th  of  January,  1842,  and  on  divers  days  between  that 
and  the  purchase  of  the  writ,  (4th  January,  1845,)  allowed 
evidence  to  be  given  of  several  sales  on  different  days  within 
that  period. 

But  I  am  aware  of  no  principle  to  prevent  a  recovery  for 
several  torts  or  wrongs  of  a  like  character,  and  on  different 
days,  in  one  count,  if  stating  the  times  broad  enough  to  cover 
all.  8  Wentworth,  PI.  434;  Webster  on  Patents,  111; 
2  Chit  PL  765 ;  Gould  on  PI.  104. 

And  though  it  is  true,  that  where  only  one  wrong  is  sued 
for,  it  may  in  such  counts  be  shown  to  have  happened  on 
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any  one  day  within  the  time,  there  is  nothing  in  this  prin- 
ciple to  forbid  several  trespasses  on  different  days  to  be 
proved. 

On  any  different  rule  a  separate  count  might  be  required 
for  every  skein  or  spool  of  thread  sold,  amounting,  as  in  this 
case,  to  many  thousands  of  spools. 

It  seems  to  me,  also,  that  a  judgment  under  such  a  count 
would  be  prima  fctcie  a  bar  to  any  other  suit  for  a  sale  within 
the  time  covered. 

And  if  so,  then  of  course  the  evidence  of  any  sales  within 
the  period  is  competent 

6.  The  sixth  objection  is,  that  the  Court  excluded  evidence 
of  a  general  custom  in  the  United  States,  England,  Ger- 
many, and  France,  for  the  last  twenty  years,  to  use  and 
imitate  the  marks  of  foreigners  with  impunity,  and  that  such 
custom  was  generally  known  in  the  commercial  world,  and 
not  contrary  to  the  laws  of  such  countries. 

7.  The  seventh  exception  is  similar  to  the  sixth,  except 
that  the  custom  is  to  have  the  marks  of  aliens  thus  imi- 
tated, with  a  view  to  have  the  goods  received  and  used 
there  as  if  made  by  those  aliens.  In  respect  to  these  two 
objections,  I  am  not  aware  of  any  principle,  by  which  a 
usage  in  this  or  a  foreign  country  is  competent  evidence  in 
defence  of  a  wrong.  To  be  sure  it  may  be  weighed  by  a 
Court  in  settling  the  law,  if  a  usage  existed  here  and  was 
ancient  and  universal,  as  such  an  usage  sometimes  makes 
law,  when  there  is  nothing  in  it  forbidden  by  the  Constitu- 
tion or  acts  of  Congress.  1  Bl.  Com.  62,  75 ;  1  Hale's  Hist, 
of  C.  L.  1,  2;  1  Reeve's  Hist,  of  Law,  1;  3  Salk.  112;  1 
Taunt.  241 ;   UnUed  States  v.  McDanieh,  7  Peters,  15. 

A  custom  may  be  good,  though  against  private  rights. 
1  Law  Rep.  217.  And  though  against  a  bad  by-law.  1 
Saund.  312,  note;  7  Dowl.  &  Ryl.  p.  747.  But  usage 
cannot  alter  a  law,  (7  Peters,  15,)  though  it  may  be  shown 
against  those  acquainted  with  the  usage,  and  conforming  to 
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said,  that  after  such  notice,  and  the  letters  not  being  pro- 
duced, the  statements  were  ruled  out  That  is  the  first 
answer  to  the  objection. 

Again,  it  is  said,  that  the  witness  did  not  state  the  special 
contents  of  any  letters,  but  the  mere  results  or  general  im- 
pressions derived  from  numerous  letters  and  accounts  ren- 
dered, and  rather  testified,  that  such  letters  and  accounts 
were  rendered,  than  detailed  their  particular  contents.  This 
may  be  permissible.  3  Camp.  310 ;  Stephens,  N.  P.  215 ; 
Peake,  Ca.  83 ;  2  Stark.  274 ;  1  GreenL  Ev.  §  101 ;  1  Stark, 
on  Ev.  164,  (Am.  Ed.) 

And  as  there  is  no  reason  to  believe  the  results  were  not 
correctly  stated,  the  verdict  was  not  changed  by  the  admis- 
sion, and  should  not  therefore  be  set  aside  for  a  mere  tech- 
nical doubt  on  this  point,  and  the  more  especially,  if  the 
evidence  was  ultimately  ruled  out,  as  seems  to  be  the  im- 
pression on  one  side. 

3.  The  third  objection  as  to  the  orders,  rests  on  the  same 
foundation. 

4  So  does  the  fourth  objection  as  to  the  aggregate  of  the 
sales  durmg  six  years  previous  to  1843,  derived  from  such 
letters  and  accounts. 

6.  The  fifth  exception  is,  that  the  Court  under  an  allega- 
tion of  sales  by  the  defendant,  within  a  certain  period ;  viz., 
on  4th  of  January,  1842,  and  on  divers  days  between  that 
and  the  purchase  of  the  writ,  (4th  January,  1845,)  allowed 
evidence  to  be  given  of  several  sales  on  different  days  within 
that  period. 

But  I  am  aware  of  no  principle  to  prevent  a  recovery  for 
several  torts  or  wrongs  of  a  like  character,  and  on  different 
days,  in  one  count,  if  stating  the  times  broad  enough  to  cover 
all.  8  Wentworth,  PI.  434;  Webster  on  Patents,  111; 
2  Chit.  PL  765 ;  Gould  on  PL  104. 

And  though  it  is  true,  that  where  only  one  wrong  is  sued 
for,  it  may  in  such  counts  be  shown  to  have  happened  on 
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any  one  day  within  the  time,  there  is  nothing  in  this  prin* 
ciple  to  forbid  several  trespasses  on  different  days  to  be 
proved. 

On  any  different  rule  a  separate  count  might  be  required 
for  every  skein  or  spool  of  thread  sold,  amounting,  as  in  this 
case,  to  many  thousands  of  spools. 

It  seems  to  me,  also,  that  a  judgment  under  such  a  count 
would  be  prima  facie  a  bar  to  any  other  suit  for  a  sale  within 
the  time  covered. 

And  if  so,  then  of  course  the  evidence  of  any  sales  within 
the  period  is  competent 

6.  The  sixth  objection  is,  that  the  Court  excluded  evidence 
of  a  general  custom  in  the  United  States,  England,  Grer** 
many,  and  France,  for  the  last  twenty  years,  to  use  and 
imitate  the  marks  of  foreigners  with  impunity,  and  that  such 
custom  was  generally  known  in  the  commercial  world,  and 
not  contrary  to  the  laws  of  such  countries. 

7.  The  seventh  exception  is  similar  to  the  sixth,  except 
that  the  custom  is  to  have  the  marks  of  aliens  thus  imi- 
tated, with  a  view  to  have  the  goods  received  and  used 
there  as  if  made  by  those  aliens.  In  respect  to  these  two 
objections,  I  am  not  aware  of  any  principle,  by  which  a 
usage  in  this  or  a  foreign  country  is  competent  evidence  in 
defence  of  a  wrong.  To  be  sure  it  may  be  weighed  by  a 
Court  in  settling  the  law,  if  a  usage  existed  here  and  was 
ancient  and  universal,  as  such  an  usage  sometimes  makes 
law,  when  there  is  nothing  in  it  forbidden  by  the  Constitu- 
tion or  acts  of  Congress.  1  Bl.  Com.  62,  75 ;  1  Hale's  Hist, 
of  C.  L.  1,  2;  1  Reeve's  Hist,  of  Law,  1;  3  Salk.  112;  1 
Taunt  241 ;   United  States  v.  McDanieh,  7  Peters,  15. 

A  custom  may  be  good,  though  against  private  rights. 
1  Law  Rep.  217.  And  though  against  a  bad  by-law.  1 
Saund.  312,  note;  7  Dowl.  &  Ryl.  p.  747.  But  usage 
cannot  alter  a  law,  (7  Peters,  15,)  though  it  may  be  shown 
against  those  acquainted  with  the  usage,  and  conforming  to 
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it,  to  show  the  law  is  rescinded,  which  might  otherwise 
apply,  as  in  case  of  notice  of  non-payment  of  notes.  See 
PierpofU  v.  Fowk,  post ;  Cankendorfer  v.  Preston^  4  How. 
317. 

Again,  this  usage  here  was  not  offered  to  the  Court  to 
prove  what  was  law  here  or  abroad,  but  to  the  jury ;  nor 
was  it  offered  as  an  ancient  usage,  which  is  the  gist  of  it, 
when  affecting  the  law.  Nor  as  one  ever  existing  and  tole- 
rated in  this  country  by  judicial  decisions.  Nor  offered  to 
the  jury  in  mere  mitigation  of  damages,  for  which  pur- 
pose it  might  be  competent,  so  far  as  regards  smart  money, 
or  any  vindictive  damage,  if  any  such  were  permissible  in  a 
case  like  this.  2  Greenl.  Ev.  $2(36.  See  Scott's  N.  P.  574- 
694. 

The  defendant  now  argues,  that  this  evidence  was  com- 
petent to  show  an  acquiescence  by  the  plaintiff,  in  the  use  of 
his  marks,  or  to  show  a  dedication  of  them  to  the  public, 
as  they  knew  that  marks  of  theirs  as  well  as  others  were 
used  in  this  way,  and  without  redress,  in  this  country  as 
well  as  abroad.  On  this  he  cites  5  Scott,  562 ;  BuL  N.  P. 
30  a/  1  Story,  R.282;  2  Greenl.  Ev.  $250;  3  Barn.  &  Ores. 
643 ;  8  Simons,  477. 

But  I  am  not  aware  that  a  neglect  to  prosecute,  because 
one  believed  he  had  no  rights,  or  from  mere  procrastination, 
is  any  defence  at  law,  whatever  it  may  be  in  equity,  (1 
Story,  R.  282,)  except  under  the  Statute  of  Limitations, 
pleaded  and  relied  on;  or,  under  some  positive  statute,  like 
that  as  to  patents,  which  avoids  the  right,  if  the  inventor 
permits  the  public  to  use  the  patent  some  time  before  taking 
out  letters.  It  will  be  seen,  likewise,  that  the  defendant  had 
the  benefit  of  this  evidence  under  another  head  more  appro- 
priate. There  is  something  very  abhorrent  in  allowing  such 
a  defence  to  a  wrong,  which  consists  in  counterfeiting  other's 
marks  or  stamps,  defrauding  others  of  what  had  been  gained 
by  their  industry  and  skill,  and  robbing  them  of  the  fruits 
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of  their  "  good  name,"  merely  because  they  have  shown 
forbearance  and  kindness. 

A  custom  ought  to  be,  at  least,  moral  and  reasonable  in 
order  to  be  upheld.     Bacon's  Abr.  "  Custom,"  C. 

A  party  can  hardly  set  up  his  own  bad  conduct  or  char- 
acter in  defence  to  an  action,  nor  justify  them  when  prose- 
cuted, because  they  may  not  have  been  materially  worse 
than  those  of  some  other  persons.     15  Pick.  506. 

It  is  rather  an  aggravation  to  the  plaintiflSs,  that  many 
others  have  injured  them  as  well  as  the  defendant;  and 
it  is  only  an  argument  ad  hominem  to  them,  that  in  Eng«* 
land  an  alien  in  a  case  like  this  cannot  recover,  (if  such  be 
the  usage  and  law,)  but  cannot  affect  our  own  sense  here  of 
what  is  moral  towards  others,  what  is  due  to  our  own  self- 
respect  in  punishing  frauds,  and  what  seems  to  be  demanded 
from  us,  both  by  justice  and  law,  however  others  may  con- 
duct in  like  cases. 

The  eighth  objection  is,  that  the  Court  refused  to  instruct 
the  jury  that  the  plaintiffs  could  not  recover,  because  citizens 
and  residents  of  Great  Britain,  or  foreigners. 

This  seems  to  be  the  point  most  labored  and  most  relied 
on. 

The  first  inquiry  under  this  head  is,  whether  the  subject- 
matter  here  is  one  over  which  this  Court  has  jurisdiction, 
and  can  be  prosecuted  here  at  all  by  an  alien  friend. 

Being  an  action  for  a  tort  or  wrong  to  a  foreigner,  gives 
to  this  Court  general  jurisdiction. 

But  being  an  action  for  a  particular  kind  of  wrong,  an 
injurious  deceit  to  the  damage  of  the  plaintiffs,  practised 
here,  though  they  live  abroad,  is  said  to  give  them  no  cause 
of  action. 

It  is  not  argued,  that  such  conduct  towards  a  citizen  by 
another  citizen  may  not  have  been  held  to  be  actionable,  as 
many  suits  and  legal  proceedings  of  that  kind  have  been 
sustained,  (25  Am.  Jurist,  273 ;  Hopkins,  R.  347 ;  Bell  v. 
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Lock,  8  Paige,  76 ;  Thomson  v.  Winchester j  19  Pick.  214; 
Eden  on  Injunct.  p.  226 ;  Knott  v.  Morgan,  Keen,  213 ;  Daff 
V.  Bainingj  1  Cooper,  R.  489 ;  Millington  v.  Fox,  3  Mylne 
&  Craig,  111;  4  Bam.  &  Aid.  410;  4  Barn.  &Cres.  641; 
Conham  v.  Jones,  2  Yes.  &  Beam.  218 ; )  but  the  counsel  for 
the  defendant  question  the  soundness  on  which  these  cases 
have  proceeded,  and  rely  on  Blanchard  v.  Hill,  2  Atk.  484, 
in  support  of  their  views.  But  in  Blanchard  v.  Hill,  2  Atk. 
484,  it  was  merely  decided,  that  the  Court  would  not  enjoin 
one  tradesman  from  using  the  same  mark  with  another,  a 
generic  one,  ''the  Great  Mogul."  They  admitted,  as  in 
Southern  v.  Howe,  Popham,  143,  it  was  decided  right,  that 
if  one  used  the  same  mark  ''  to  draw  away  customers  from 
the  other ^^  or,  '^  to  put  off  bad  goods,"  or,  with  any  fraudu- 
lent design,  it  was  actionable.  Ransom  v.  Bental,  3  Law 
Journal,  (N.  S.)  161;  Gout  y.  Parkinson  et  aL,  6  London 
Legal  Observer,  495 ;  8  Ves.  216.  So  Thomson  v.  Winches- 
ter, 19  Pick.  214;  8  Paige,  Ch.  R.  76 ;  4  Mann.  &  Grang. 
386;  Sj/kes  v.  Sykes,  3  Bam.  &  Cres.  641 ;  S.  C.  6  Dowl. 
&  Ryl.  292. 

The  law  is  to  be  deemed  settled  there  as  between  citizens, 
that  a  suit  lies  for  such  a  wrong,  because  it  violates  what 
one  has  appropriated  and  made  profitable.  It  impairs  pub- 
lic security  also  in  the  quality  of  the  article.  Scott,  N.  R. 
673. 

It  has  been  recently  held,  that  if  the  quality  of  an  article, 
such  as  pork,  sold  under  one's  brand,  is  inferior,  the  maker 
of  the  brand  is  liable,  and  it  is  made  expressly  punishable 
or  actionable  by  the  French  Code,  (B.  3,  Tit.  2,  $  4,)  to  use 
another's  mark. 

In  the  next  place,  in  this  country,  proceedings  have  been 
sustained  in  favor  of  aliens,  as  to  their  marks,  as  well  as 
citizens,  holding,  that  the  former  have  all  the  rights  in  such 
personal  matters  here,  as  citizens  against  forgery  and  deceit, 
and  can  resort  to  this  Court  for  their  protection.     Taylor  et 
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oL  V.  Carpenierj  3  Story,  458.  Case  in  New  York,  same 
parties,  and  confirmed  in  Court  of  Errors  on  appeal,  1847. 

The  solicitude  has  been  such  to  remove  any  doubt  on  this 
point,  that,  in  the  largest  commercial  State  in  the  Union,  on 
the  14th  May,  1845,  an  act  was  passed,  not  only  forbidding 
the  counterfeiting  of  marks  on  goods,  but  punishing  it 
with  imprisonment,  and  inflicting  a  like  punishment  on  one 
who  sells  snch  merchandise  with  forged  marks  knowingly. 
See  New  York  Statute,  May  14th,  1845. 

The  exceptions  to  this  position,  as  to  the  rights  of  foreign- 
ers, I  take  to  be  twofold,  if  no  more.  One  is,  that  it  is  not 
reciprocal,  no  such  right  being  granted  to  exist,  and  which 
may  be  prosecuted  by  our  citizens  in  Great  Britain  where 
this  plaintiff  resides.  But  this  might  be  a  good  reason  for 
legislation  by  Congress,  not  allowing  aliens  to  have  any 
rights,  or  to  prosecute  them  in  this  Court,  unless  they  are 
reciprocal  and  allowed  to  our  people  in  their  respective 
countries. 

But  no  such  discrimination  has  ever  been  made  by  Con- 
gress, and  no  Court  could  make  it  by  mere  construction, 
without  an  exercise  of  judicial  legislation.  The  cannibal 
of  the  Fejees  may  sue  here  in  a  personal  action,  though 
having  no  Courts  at  home  for  us  to  resort  to.  Another  ex- 
ception is,  that  the  right  to  one's  marks,  if  existing  at  all  in 
foreigners,  must  be  vindicated  and  prosecuted  in  conformity 
to  the  patent  laws,  and  not  by  an  action  on  the  case  like 
this,  independent  of  those  laws. 

In  support  of  this,  is  urged  the  analogy  from  the  decision 
in  Taylor  v.  Miller,  (4  Burr.  2377,)  that  if  a  Common  Law 
right  existed  to  the  copy  of  a  book,  and  to  sue  for  violations 
of  it,  the  interest  given  by  the  Statute  of  Anne  was  a  sub- 
stitute or  merger  of  the  Common  Law  right,  and  no  suit  could 
be  sustained  except  under  the  Statute.  (See  also  Phillips  on 
Patents,  91 ;  Wm.  Bl.  403.) 

But  it  has  been  held  here,  in  the  cases  before  cited,  that 
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the  action  in  this  instance  still  lay  at  Common  Law,  though 
this  point  was,  perhaps,  not  raised  and  pressed  there  so 
elaborately  as  here. 

Nor  is  it  pretended,  that  the  right  of  action  here,  as  at 
Common  Law,  is  expressly  taken  away  by  the  statute. 
But  if  taken  away,  it  is  done  merely  by  implication. 

I  have  no  doubt  the  statute  in  this  case  meant  to  confer 
some  benefit  as  to  cop3rrights  and  marks  on  aliens,  which 
the  latter  did  not  before  possess,  instead  of  stripping  them  of 
any  old  rights. 

Our  law  as  to  the  mere  patents  and  copyrights  seems  to 
proceed  on  the  ground,  that  at  Common  Law  they  did  not 
exist     But  here  no  claim  is  made  for  them  or  under  them. 

It  is  made  not  for  copying,  but  copying  and  selling  as  if 
the  original,  and  thus  is  for  deceit  and  fraud.  The  statute 
undertakes  to  confer  patents  and  copyrights,  when  desired ; 
and  it  was  adjudged  in  Wheaion  v.  Peters^  8  Peters,  591, 
that  no  copyright,  as  by  Common  Law,  existed  here  to  a 
book.  But  any  claims  or  rights,  which  did  exist  before  in 
the  manuscript,  or  in  a  mark,  or  for  deception  and  fraud, 
remain  untouched.  This  last  right  is  like  that  to  any  par- 
ticular tool  or  machine,  made  by  an  individual ;  and  any 
injury  to  it,  or  deceit  in  relation  to  it,  may  be  prosecuted  as 
at  Common  Law. 

But  a  mere  open  and  acknowledged  copy  or  imitation  of 
it  might  probably  not  be  prosecuted,  except  under  the 
statute.  The  statute  confers  such  additional  protection 
under  a  constitutional  injunction,  though  with  a  more  spar- 
ing hand  on  foreigners  than  citizens. 

There  is  still  another  exception,  which  is  urged  to  this 
right  existing  at  Common  Law  in  aliens. 

It  is,  that  a  trade  mark  may  be  regarded  merely  as  a 
generic  name,  when  it  comes  here  from  abroad ;  and  that 
our  people  have  a  right  to  use  any  generic  name  for  their 
goods^  which  they  please. 
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Thus,  that  "James  Fever  Powders"  are  now  rather  a 
generic  name  to  distinguish  a  certain  chemical  substance, 
than  a  mark  of  any  individual  in  which  he  has  a  monopoly. 
See  19  Pick.  216. 

It  is  contended,  that  no  property  exists  here  in  mere  words 
or  marks,  and  that  they  are  unlike  the  good  will  in  a  trade 
or  store  for  business.  And  it  is  further  urged,  that  if  a  for- 
eigner can  obtain  no  redress  in  such  a  case,  and  a  citizen 
might,  he  should  not  complain,  and  may  remain  at  home, 
as  in  many  things  he  is  not  allowed  here  all  the  rights  and 
privileges  of  a  citizen,  and  ought  not  to  be. 

He  cannot  by  the  Constitution  be  President. 

He  cannot  in  many  States  vote. 

He  cannot  hold  land  in  many,  or  take  by  descent,  though 
in  others  he  can. 

He  cannot  take  out  patents  and  copyrights  in  all  cases, 
and  under  like  rules  with  a  citizen. 

He  cannot  own  vessels  here. 

He  cannot  engage  in  the  coasting  trade  here. 

He  cannot  in  the  conflict  of  laws  enforce  some  rights, 
in  cases  of  discharges  in  insolvency,  which  citizens  may. 
Story,  Confl.  of  Laws,  33,  415 ;  Towne  v.  Smith,  1  Woodb. 
&  Minot,  116. 

But  an  alien  is  not  now  regarded  as  "  the  outside  barba- 
rian," he  is  considered  in  China,  and  the  struggle  in  all 
commercial  countries  for  some  centuries,  has  been  to  enlarge 
his  privileges  and  powers  as  to  all  matters  of  property  and 
trade.  It  was  one  of  the  grievances  in  Magna  Charta,  as 
well  as  the  Declaration  of  Independence,  that  the  natural- 
ization of  foreigners  had  been  too  much  obstructed. 

So  too  heavy  taxation  of  alien  merchants  was  guarded 
against  in  Magna  Charta,  allowing  them  "to  go,  and  come, 
and  buy,  and  sell,  without  any  evil  tolts."  1  Statutes  at 
Large,  Article  30 ;  Thompson  on  Charters,  p.  55. 

It  is  hence,  undoubtedly,  that  Montesquieu  observed,  "  that 
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the  English  have  made  the  protection  of  foreign  merchants 
an  article  of  their  national  liberty ; "  and  Thompson  on 
Charters,  p.  232,  says,  that  once  they  enjoyed  it  even  in  war, 
'4n  common  with  the  clergy  and  husbandmen,  in  order  that 
those  who  prayed,  ploughed,  and  trafficked,  might  be  at 
peace." 

For  many  years  it  has  been  held,  that  pleas  of  alienage 
are  to  be  discouraged ;  and  are  a  defence  not  favored  in  the 
law.  8  D.  &  E.  71,  166 ;  2  Bl.  R.  1326 ;  13  East,  332 ;  10 
East,  326 ;  1  Bos.  &  Pul.  163,  170 ;  9  East,  321 ;  Stephen,  PL 
67 ;  Soc.  for  Prop,  Gosp.  v.  Wheekr  et  al,  2  Gall.  127. 

Even  as  long  ago  as  the  time  of  Lord  Ch.  J.  Hale, 
he  ^'saith,  that  the  law  of  England  rather  contracts  than 
extends  the  disability  of  aliens,  because  the  shutting  out  of 
aliens  tends  to  the  loss  of  people,  who,  when  laboriously 
employed  are  the  true  riches  of  any  country."  Bac.  Ab. 
"  Aliens  "  G.  note ;  Went.  427 ;  2  Rol.  R.  94. 

An  alien  may  bring  an  action  for  slander  of  his  character. 
Bac.  Ab.  "Aliens"  D.;  Yelv.  198. 

And  by  31  Hen.  6th,  ch.  4,  he  may  sue  for  any  injury  on 
sea  or  in  the  realm. 

Personal  actions  being  transitory,  are  not  limited  to  any 
particular  country.  Story's  Confl.  of  Laws,  p.  450 ;  3  Bl.  C. 
249. 

And  "  the  laws  of  a  sovereign  rightfully  extend  over  per- 
sons, who  are  domiciled  within  his  territory,  and  even  prop- 
erty which  is  there  situate."    lb.  §  639. 

"  And  he  may  deem  all  in  his  limits  as  subjects,  and  legis- 
late over  them,  as  to  contracts  and  property."    lb.  ^  641. 

"  Suits  for  trespasses  to  property,  lie  in  the  country  where 
committed."   lb.  §  654. 

Though  sometimes  they  are  brought  for  injuries  in  unset- 
tled countries,  to  person,  but  not  to  real  estate,  in  the  place 
where  the  offender  is  found.  Camp.  180 ;  4  D.  &  E.  603 ; 
Livingston  v.  Jefferson^  1  Brockenbrough,  203;  Batture  case. 
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Here  the  wrong  was  committed,  and  the  defendant  found 
here. 

Our  duties  are  such  to  redress  wrongs  to  foreigners,  that 
they  are  by  the  Constitution  allowed  to  sue  in  the  United 
States'  Courts,  so  as  to  secure  greater  exemption  from  local 
partialities  or  prejudicies  against  them ;  and  a  refusal  of  jus- 
tice to  them  in  judicial  tribunals  is  one  just  cause  of  war. 
4  Elliott,  Deb.  167. 

The  llth  Section  of  the  Judiciary  Act  confers  the  same 
power  on  this  Court  to  sustain  suits  where  an  alien  is  a 
party,  as  where  a  citizen  is. 

Aliens  may  sue  here  as  extensively  as  in  the  State  Courts. 
19  Pick.  214. 

In  Barry's  case,  so  notorious  for  eight  or  ten  years  past  in 
both  the  Courts  of  New  York  and  of  the  Union,  he,  though 
an  alien,  has  been  allowed  as  to  regaining  the  custody  of  his 
child  from  his  wife  and  her  connections,  the  same  remedies 
and  principles  as  are  granted  to  citizens.  Bam/s  Case, 
2  Howard,  65;  Merceiii  v.  The  People,  25  Wend.  64; 
Barry^s  Case,  5  Howard,  103. 

An  alien  gets  the  right  of  protection,  from  his  obedi- 
ence, industry,  and  care  while  here,  and  the  usefulness 
of  his  capital  and  skill  employed  here,  when  he  resides 
abroad. 

In  Story's  Confl.  of  Laws,  §  565,  he  says :  "  It  may  be  laid 
down,  as  a  general  rule,  that  all  foreigners,  sui  juris,  and 
not  otherwise  specially  disabled  by  the  law  of  the  place 
where  the  suit  is  brought,  may  there  maintain  suits  to  vin- 
dicate their  rights  and  redress  their  wrongs."  2  Bligh,  31 ; 
1  Dow  &  Clark,  169 ;  1  Clark  &  Fin.  333 ;  2  Sim.  94 ;  8  Bam. 
&  Cress.  427 ;  9  Yes.  347 ;  4  John.  Ch.  370 ;  and  13  Peters, 
519,  extends  comity  of  suits  to  corporations  out  of  a  State. 

A  person  from  abroad  suing  in  this  country  is  to  enjoy  no 
greater  nor  less  rights  than  citizens.  ''  He  is  to  have  the 
same  rights  which  all  the  subjects  of  this  kingdom  are  enti- 
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tied  to."  Ld.  Tenterden  in  De  la  Vega  v.  Vianna,  1  Barn. 
&  Adol.  284 ;  2  Cow.  626 ;  1  Peters,  C.  C.  317 ;  1  Wash.  C. 
C.  376;  2  John.  345;  10  Wheat.  1;  Henry  on  For.  Laws, 
81-86. 

Foreign  contracts,  as  well  as  laws,  are  respected  and  en- 
forced only  from  comity,  not  praprio  vigorcj  but  almost 
invariably  enforced.    Story's  Confl.  of  Laws,  ^  244. 

Much  more  should  we  allow  to  persons  protection  and 
redress  by  comity,  than  to  contracts  and  laws,  made  abroad, 
as  we  do  daily,  in  every  appropriate  case. 

Alien  merchants  may  not  only  sue  for  personal  property, 
but,  if  resident  in  England,  be  allowed  the  benelGit  of  their 
bankrupt  laws.    Bac.  Ab.  "Merchants.'' 

The  whole  system  of  modem  facilities  for  intercourse 
through  consuls  and  ambassadors,  through  less  rigid  exclu- 
sions, through  improved  roads  and  steamships,  through  free 
trade  and  lower  duties,  and  the  greater  brotherhood  caused  by 
the  art  of  printing,  the  mariner's  compass,  and  Christianity, 
all  tend  to  connect  nations  closer,  and  equalize  their  rights 
and  privileges  in  business. . 

The  progress  of  civilization  and  commerce,  and  the  whole 
character  of  our  institutions  and  laws,  are  more  and  more 
friendly  to  foreigners,  regarding  them  more  as  brethren,  of 
one  blood  and  origin,  and  hope,  rather  than  barbarians  and 
enemies. 

So  as  to  permitting  them  to  trade  here,  to  sell  and  buy,  to 
recover  for  conversions,  or  injuries,  or  sales  of  their  property, 
to  sue  for  frauds  and  deceits  in  relation  to  it  as  well  as 
contracts,  this  has  been  the  law  ever  since  the  Constitution 
empowered  Congress  to  have  Courts  to  try  suits,  where  an 
alien  was  a  party,  and  ever  since  Congress  confirmed  that 
power  in  1789  in  the  Circuit  Court.  We,  as  well  as  the 
State  Courts,  have  yearly  sustained  alien  friends  in  vindica- 
ting their  personal  rights,  as  fully  as  we  do  citizens,  in  all 
analogous  cases. 
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Courts,  acting  under  the  law  of  nations,  as  does  the  Dis- 
trict Ck>urt  sometimes,  and  this  one  on  appeals,  are  said  to  be 
less  rigorous  as  to  aliens  than  even  Common  Law  Courts. 
1  Peters,  C.  C.  106. 

Indeed,  by  the  very  nature  of  our  institutions  encouraging 
emigration  here  and  naturalization,  and  filling  up  our  waste 
lands  with  the  industrious  of  all  nations,  a  more  liberal 
course  has  always  been  entertained  here  in  respect  to  for- 
eigners than  in  England. 

Thus  says  Tucker :  "An  alien  in  America,  antecedent  to 
the  revolution,  was  entitled  to  all  the  rights  and  privileges 
of  an  alien  in  England,  and  many  more;  to  aU  that  an  alien 
in  England  could  claim."  Again,  ''An  alien  in  America 
was  also  entitled  to  many  more  rights  than  an  alien  in 
England."    2d  Pt  1  Bl.  Com.  App.  99,  by  Tucker. 

The  modem  system  of  reciprocal  treaties  with  foreign 
nations  adopted  by  us,  has,  for  a  quarter  of  a  century,  been 
breaking  down  the  barriers  against  aliens. 

The  alien  being  a  resident  abroad,  makes  no  difference  in 
his  right,  or  in  our  jurisdiction,  if  the  subject-matter  of  the 
action  arises  here. 

If  he  is  an  alien,  in  order  to  give  jurisdiction,  (7  Peters, 
413,)  he  may  reside  either  abroad  or  here. 

Again,  the  complaint  here  is  not  so  much  taking  the  mark 
of  the  plaintiff,  as  a  generic  or  any  other  name,  as  it  is 
selling  the  thread  with  such  a  mark  as  and  for  the  plaintiffs. 
That  is  the  gist  of  the  wrong.  That  is  a  deceit  and  injury. 
(See  cases  first  cited,  as  to  2  Atk.  584) 

And  I  do  not  see  why  it  is  not  one  of  those  injuries  to  the 
personal  rights  and  personal  property  of  the  plaintiffs,  which, 
when  committed  here,  should  be  redressed  here  in  favor  of 
alien  friends,  no  less  than  citizens. 

We  reprint,  to  be  sure,  foreign  books,  as  Hallam's  His- 
tory, and  put  ''  Hallam's  History  "  on  the  title-page.  But 
we  do  not  add  to  it  the  words,  showing  it  to  be  a  London, 
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or  Paris,  or  Dublin  edition,  and  sell  it  as  and  for  such.    If 
we  did,  it  would  be  reprehensible,  and  to  be  discountenanced. 

So  in  manufactures,  we  may  strive  to  imitate  the  good 
fabrics  of  other  countries,  or  try  to  surpass  them.  That  is 
one  thing,  and  is  commendable.  But  if  we  go  farther,  and 
adopt  their  peculiar  marks,  and  sell  our  goods  as  and  for 
theirs,  we  deceive  and  injure  foreigners  who  owned  them, 
and  this,  whether  the  fabric  be  of  as  good  a  quality  or  not 
8  Paige,  Ch.  76 ;  Blofeld  v.  Payne,  4  Barn.  &  Adol.  410. 

If  it  is  inferior,  we  injure  our  own  people  also,  in  a  pecu- 
niary view,  as  well  as  in  the  moral  tone  of  trade,  and  in 
national  liberality. 

It  is  said,  we  are  not  bound  to  sacrifice  our  interests  to 
promote  those  of  others.  Chitty  on  Con.  26.  But  that  is  a 
very  different  thing  from  taking  what  is  valuable  from  them 
without  acknowledgment  or  compensation.  So  we  may 
be,  it  is  said,  '^reasonably  selfish."  But  we  should  not 
cheat,  lie,  and  deceive  to  the  injury  of  individuals,  whether 
aliens  or  citizens. 

Comity  and  courtesy  are  due  to  all  friendly  strangers, 
rather  than  imposition  or  pillage.  Taking,  their  marks  and 
using  them,  as  and  for  theirs,  to  their  damage,  is  like  preying 
on  a  visitor,  or  inhospitably  plundering  a  wreck  on  shore. 

To  elevate  our  own  character  as  a  nation,  and  the  purity 
of  our  judicial  tribunals,  it  seems  to  me  we  ought  to  go  as 
far  in  the  redress  and  punishment  of  these  deceptions  as  can 
be  vindicated  on  any  sound  principle. 

Some  of  the  statutes,  passed  in  what  we  consider  a  com- 
paratively barbarous  age,  are  not  without  admonitory  lessons 
on  this  subject. 

Beside,  one  before  referred  to,  the  9  Edw.  3d,  st  2,  ch.  1, 
empowers  alien  merchants  to  sell  and  buy  freely  any  where, 
and  to  have  redress  if  disturbed  and  damages.  1  Stat  at 
Large,  212.  And  27  Ed.  3d,  st  2,  ch.  18,  19,  provides,  that 
as  such  merchants  ''  cannot  often  long  tarry  in  one  place. 
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we  will  and  grant  that  speedy  right  be  to  them  done  from 
day  to  day  and  from  hour  to  hour,  according  to  the  laws," 
&c.     1  Stat,  at  Large,  281. 

Again,  in  the  3d  article  of  our  Treaty  of  1794  with  Eng- 
land, each  power  is  authorized  in  America  '^  freely  to  carry 
on  trade  and  commerce  with  each  other."  So,  we  are  under 
treaty  obligations  to  Great  Britain  and  most  other  European 
powers  to  admit  their  merchandise  on  favorable  terms,  and 
to  allow  their  merchants  to  trade  here  as  those  of  favored 
nations.  But  it  would  be  a  mockery  of  such  provisions  and 
engagements,  if  we  prevented  them  from  selling  their  goods 
after  arriving  here ;  (Ch.  J.  Marshall  in  Brown  v.  State  of 
Maryland^  12  Wheat.  447;)  unless  noxious  to  health  or 
morals;  or  if  we  made  onerous  discriminations  against 
them,  or  prevented  their  receiving  the  proceeds  of  their  goods, 
or  abstained  from  yielding  protection  against  injuries  to  them, 
or  to  their  mavks.   See  Taylor  v.  Carpenter,  3  Story,  R.  461. 

I  am  not  satisfied,  then,  that  the  Judge  at  the  trial  did 
wrong  in  not  charging  on  this  point  as  desired  by  the  defend- 
ants. Nor  am  I  dissatisfied  with  the  verdict  in  law  or  fact, 
in  this  respect. 

9.  The  ninth  objection  is,  that  the  Judge  did  not  charge, 
that  the  plaintifis  had  forfeited  their  right  to  sue,  if  they 
knew  for  a  long  time  these  forgeries  and  sales,  and  did  not 
sue.  We  have  before  shown,  that  there  is  no  legal  principle 
to  bar  such  a  suit  unless  the  delay  to  prosecute  is  equal  to 
the  time  fixed  in  the  Statute  of  Limitations,  or  as  in  patents, 
the  inventor  permits  a  pubUc  use  so  long,  as  by  the  express 
statutory  provision,  to  be  estopped. 

10.  The  tenth  objection  is,  that  the  Judge  did  not  instruct 
the  jury,  that  it  was  competent  to  infer  from  certain  deposi- 
tions in  the  case,  that  the  plaintiffs  had  abandoned  their 
marks  to  be  used  by  the  public. 

But  the  further  statement  under  this  head,  as  to  what  the 
Judge  did  charge  the  jury  on  this  point,  repels  the  idea 
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that  any  error  occurred.  For  he  instructed  them,  that  if 
the  use  was  for  such  a  length  of  time,  and  under  such  cir- 
cumstances as  to  indicate  a  dedication  or  abandonment  of 
the  marks  to  the  public,  or  a  license  to  use  them,  the  plain- 
tiffs could  not  recover.  This  accords  with  the  views  in 
Wyeth  V.  Stone^  1  Story,  R.  282,  and  Pidding  v.  Howe^ 
8  Simons,  479. 

11.  The  eleventh  objection  is,  that  the  Court  did  not 
instruct  the  jury,  that  if  the  thread  made  by  the  defendant 
was  not  inferior  in  value  to  the  plaintiffs',  the  latter  ought 
not  to  recover. 

I  concur  in  the  Judge's  views,  that  it  was  no  defence  as 
to  the  plaintilSs'  injury ;  as  the  defendant  could  not  have 
sold  his  thread  so  extensively,  and  thus  lessened  the  plain- 
tiffs' sales,  without  accompanying  it  by  the  mark  of  the 
plaintiffs',  which  had  obtained  an  established  reputation. 

The  public  might  not  have  so  much  reason  to  complain 
if  they  got  as  good  an  article.  They  would,  however,  run 
more  risk,  not  having  the  guarantee  of  goodness,  which  they 
expected,  as  Taylor's  forged  name  and  mark  were  palmed 
on  them  for  the  genuine.  4  Barn.  &  Aid.  410;  3  Bam.  & 
Cres.  541 ;  4  Man.  &  Grang.  179. 

Nor  would  they  have  the  remedy  against  the  plaintiffs, 
which  they  otherwise  might  have  if  the  article  proved  infe- 
rior to  what  had  been  sold  under  the  genuine  brand.  To  be 
sure  the  plaintiffs,  in  their  declaration,  aver,  that  the  thread 
sold  by  the  defendant  was  inferior  in  quality. 

But  the  proof  of  this  is  no  condition  precedent  to  recover 
damages  for  the  loss  of  sales,  though  it  would  be  to  recover 
damages  for  loss  for  any  injury  to  the  character  of  their 
thread. 

Not  proving  that  last  injury,  they  did  not  recover  for  it, 
but  proving  large  sales  by  the  defendant  as  and  for  the 
plaintiff,  they  proved  a  probable  loss  of  such  sales  by  them- 
selves, and  ought  to  recover  for  that,  as  they  lost  the  usual 
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profits  on  sales  to  that  amount.    BkfeJd  v.  Paynes  4  Bam. 
&  Adol.  410. 

12.  The  next  objection  was,  that  the  plaintiffs,  in  such 
last  case,  should  recover  only  nominal  damages.  But  the 
actual  damage,  suffered  by  loss  of  sales  by  the  plaintiffs, 
which  was  the  ground  of  recovery,  was  just  as  great  as  if 
the  thread  had  been  inferior,  though  the  credit  of  their 
mark  and  thread  might  not  suffer  so  much  thereby,  if  it 
did  at  all. 

13.  The  next  objection  conveys  an  idea  not  exactly  cor- 
rect, as  the  Judge  informed  the  jury,  that  though  a  large 
dealer  buying  of  the  defendant,  might  know  or  be  told  that 
the  mark  was  imitated,  yet  if  the  defendant  knew  the  thread 
was  to  be  sold  again  at  retail,  without  giving  that  informa- 
tion, and  it  was  so  sold,  the.plaintiffi  should  recover. 

This  was  undoubtedly  right;  for  the  defendant  was  thus 
accessory  to  the  eventual  sales  of  the  thread,  under  a  forged 
stamp  as  if  a  true  stamp ;  and  he  thus  took  the  profits  of 
sales,  which  would  otherwise  have  gone  to  the  plaintiffs  and 
their  agents.    3  Barn.  &  Cres.  541 ;  6  Dowl.  &  Ryl.  292. 

14.  On  the  question  of  damages,  however,  in  respect  to 
giving  ''  exemplary ''  ones,  there  is  some  doubt,  whether  the 
charge  was  in  the  exact  form  deemed  proper  under  modern 
analyses  and  decisions  on  this  point  3  Am.  Jurist,  287-^08, 
by  Metcalf;  2  GreenL  Ev.  ^  266-272;  19  Pick.  216;  7  Law 
Reporter,  530.  That  the  jury  should  have  given  more  than 
nominal  damages,  I  have  no  doubt,  and  I  have  as  little  doubt 
that  there  were  materials  enough  in  the  case,  from  which  to 
estimate  actual  damages,  such  as  the  probable  extent  of  sales 
by  the  defendant  under  these  marks,  and  the  loss  of  sales 
and  profits  therein  by  the  plaintiffs. 

The  jury  would,  in  a  case  like  this,  if  a  known  and  delib- 
erate imitation,  often  renewed  and  very  prejudicial  to  the 
plaintiffs,  not  be  very  nice  in  their  datax  and  inferences,  but 
be  sure  to  give  enough  to  cover  all  losses,  and  prove  an 
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ample  indemnity.  2  Ma.  &Sel.  77;  13  Conn.  320;  6  Cowen, 
254;  7  Man.  251.  Not  "smart  money,"  or  "vindictive 
damages,"  but  full  atonement  for  the  wrong  done.  8  Car.  & 
Payne,  7 ;  7  M.  &.  G.  1033 ;  5  Watts,  375 ;  5  Taunt  442. 

In  a  case  like  this,  if  in  any,  no  reason  exists  for  giving 
greater  damages  than  have  actually  been  sustained,  or  what 
have  been  called  compensatory.  TVocy  v.  Swarttvoui,  10  Pet 
81.  There  is  nothing  peculiarly  atrocious  in  the  conduct  of 
the  defendant,  to  be  punished  by  damages,  and  in  no  other 
way,  as  a  public  example,  considering  the  blamable  usages 
which  exist  on  this  subject.  So  in  very  corrupt  or  flagi- 
tious wrongs,  if  a  criminal  prosecution  lies  for  the  public 
offence,  I  do  not  see  much  justification  for  what  are  called 
vindictive  damages  there,  or  smart  money  in  the  civil  suit, 
as  the  criminal  one  covers  them.  Sinclair  v.  Tarbos,  2  N. 
Hamp.  R.  135. 

Yet  what  may  be  allowable  in  other  cases  it  may  not  be 
proper  to  decide  here,  but  leave  them  to  be  considered  when 
those  of  a  different  character  from  this  occur.  See  Sedgwick 
on  Damages,  39;  2  Green).  Ev.  §  253-256;  and  books 
before  cited;  Sanborn  v.  Neiison^  4  N.  Hamp.  R.  501; 
Whipple  V.  Walpole,  10  N.  Hamp.  R.  130. 

If  here,  by  "  exemplary  damages,"  the  Judge  meant  a 
full  indemnity  for  the  individual  wrong  in  every  equitable 
view,  and  thus,  by  such  an  example,  operating  in  a  preven- 
tive manner  the  more  effectually  against  a  repetition  of  such 
injuries,  then  no  error  happened  on  his  part 

So,  if  he,  in  the  hurry  of  the  trial,  used  language 
which  the  jury  were  likely  to  construe  as  going  beyond 
that  range  of  indemnity,  yet,  in  point  of  fact,  the  jury 
did  not  give  more  than  was  sufficient  to  make,  the  plain- 
tiffs whole,  but  rather  less  than  that  amount;  this  state  of 
things  does  not  seem  to  constitute  a  good  ground  for  a  new 
trial. 

It  would  be  idle  and  worthless,  even  to  the  defendant,  to 
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have  another  trial,  with  no  probability  of  lessening  the 
amount  of  the  verdict. 

My  associate,  who  tried  the  cause,  entertaining  this  opin- 
ion as  to  the  verdict  for  $800,  and  seeing  nothing  myself 
which  is  apparently  exorbitant  in  that  sum,  I  do  not  feel 
justified  in  disturbing  it.  Wiggin  v.  Coffin,  3  Story,  R. 
11. 

Spbaoub,  J.  expressed  his  concurrence  in  this  opinion. 
New  trial  refused,  and 

Judgment  on  the  verdict. 


John  Pierpont  in  Equity  vs.  William  B.  Fowls. 

A  demurrer  in  part  to  a  bill,  followed  by  an  answer  as  to  the  rest,  is  not  thus  over- 
ruled or  withdrawn  by  the  rules  of  the  Court  here,  though  it  might  be  in  England. 
And  the  rules  of  the  Court  in  that  respect  do  not  violate  any  law  as  to  private 
rights,  but  merely  change  the  practice  of  the  Court. 

The  Acts  of  Congress  as  to  copyrights,  do  not  give  any  relief  in  thisCourt,  which 
could  not  before  be  had,  either  in  law  or  equity,  in  the  State,  or  United  States 
Court. 

A  bill  in  Chancery,  asking  a  disclosure,  and  an  account  of  sales,  under  the  disposal 
of  a  copyright  alleged  to  belong  to  the  complainant,  and  praying  an  injunction 
against  further  sales,  gives,  on  its  face,  jurisdiction  appropriate  to  Chancery,  and 
about  which  a  remedy  at  law  would  not  be  so  complete  as  accounting  here  and 
an  injunction.  Chancery  cannot  grant  relief  on  the  ground,  that  a  right  exists, 
which  the  party  has  failed  to  redress  at  law  ;  but  proper  matters  for  the  exercise 
of  its  jurisdiction,  must  he  set  out  and  sustained. 

If  no  benefit  or  advantage  whatever  appears  to  be  gained  by  proceedings  in  equity, 
rather  than  at  law,  the  bill  will  be  dismissed  without  prejudice,  in  order  that  the 
rights  of  the  parties  may  be  adjusted  at  law. 

An  injunction  in  Chancery,  as  a  preventive  remedy  merely,  in  case  of  an  alleged 
encroachment  on  a  copyright,  is  a  more  ample  and  appropriate  remedy  than  any 
suit  at  law ;  and  hence,  when  it  is  asked,  and  an  account  and  disclosure  of  facts 
desired,  they  will  be  required,  in  order  to  settle  the  question  in  controversy. 

In  England  where  the  power  in  Chancery  is  concurrent  with  that  at  law  over  the 
matter,  the  former  may,  in  its  discretion,  proceed  to  act  in  it ;  but  in  this  Court 
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it  ifl  otherwise,  under  the  Judiciary  Act  of  1789,  if  the  remedy  be  as  full  and  per- 
fect at  law  as  in  Chancery ;  and  the  objection  may  sometimes  be  taken  here  under 
the  answer,  and  at  the  hearings,  as  well  as  by  demurrer. 

In  this  case  the  title  to  the  copyright  nnder  a  contract  of  sale  was  also  in  dispute, 
and  it  was  held,  that  this  question  might  be  settled  under  this  bill,  and  the  case 
proceed  in  Chancery,  rather  than  send  the  parties  to  the  law  side  of  this  Court 
to  settle  the  title. 

The  reason  for  a  different  rule  often  in  England,  that  the  Judges  to  settle  the  ques- 
tion at  law  are  different,  does  not  apply  to  this  Court ;  and  this  Court  might  not 
proceed  to  settle  it,  if  all  the  &cts  in  a  written  contract  were  not  already  before 
it,  and  the  law  on  them  the  same  on  the  equity  as  on  the  law  side  of  this  Court. 

When  A  employs  B  to  compile  a  school  book,  and  gives  him  seme  suggestions  as 
to  its  character  and  form,  and  agrees  to  pay  him  •600,  and  B  conveys  to  A  the 
copyright,  and  it  is  published  by  A,  calling  B  the  author  on  the  title-page,  it  was 
held,  that  only  the  usual  copyright  for  fourteen  years  passes  under  the  contract ; 
the  author  being  alive  at  the  end  thereof,  has  the  sole  interest  in  the  additional 
term  then  allowed  to  authors  in  such  cases. 

A  usage  among  booksellers  to  consider  the  second  term  as  passing  with  the  first, 
does  not  control  the  rights  of  B,  who  was  not  a  bookseller,  nor  shown  to  be  con- 
versant of  such  usage. 

The  construction  of  all  such  contracts  and  laws,  in  respect  to  copyrights,  should 
be  favorable  to  authors,  as  the  laws  were  intended  for  their  benefit ;  and  when 
they  assign  their  rights  to  others,  no  more  must  be  considered  as  passing  than 
was  contemplated  at  the  time  by  the  parties,  and  paid  for,  and  clearly  indicated 
in  the  contract. 


This  was  a  bill  in  equity,  asking  for  certain  disclosures  to 
interrogatories  concerning  the  title,  and  printing,  and  sale  of 
the  American  First  Class  Book,  and  the  National  Reader. 

It  averred,  that  the  copyright  in  both  belonged  to  the 
complainant,  of  the  first  one  for  fourteen  years  from  the  22d 
of  June,  A.  D.  1837 ;  and  of  the  last  one,  for  fourteen  years 
from  the  llth  of  June,  1841. 

Besides  the  disclosures  asked,  the  bill  requested,  that  the 
respondent  be  enjoined  from  publishing  or  selling  copies  of 
either  of  those  books  during  the  terms  before  mentioned,  and 
that  he  be  made  to  account  for  all  the  money,  notes,  and 
promises  he  may  have  received  from  one  Bowen,  for  leave 
to  print  or  sell  said  books  during  any  part  of  those  terms. 

The  answer  of  Fowle  denied  the  exclusive  cop]rright  in 
those  books  to  be  in  the  complainant,  and  questioned  his 
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liability  to  answer  most  of  all  the  interrogatories  put,  as  he  is 
not  charged  in  the  bill  with  having  himself  unlawfully 
printed  or  sold  copies  of  those  books,  but  only  with  claiming 
some  interest  in  them. 

He  then  proceeded  to  set  out  the  different  contracts 
between  himself  and  the  complainant,  as  to  the  books  or 
copyrights,  and  denied  that  the  plaintiff  was  entitled  to  the 
copyright  in  them  as  claimed,  but,  on  the  contrary,  insisted 
it  had  been  assigned  to  hinoself.  He  next  averred,  as  to  the 
contracts  between  himself  and  Bowen,  that  the  plaintiff  had 
no  right  to  inquire  into  or  receive  any  account  of  the  profits 
and  pajrments  thereon. 

The  complainant  filed  several  exceptions  to  this  answer, 
four  of  which  related  to  the  refusal  to  disclose  the  transac- 
tions between  Fowle  and  Bowen,  in  respect  to  these  books, 
and  to  furnish  an  account  of  the  receipts;  and  another  related 
to  its  being  in  part  a  demurrer  to  the  bill,  and  in  part  an 
answer. 

The  contracts  referred  to  in  the  bill  and  answer,  as  well 
as  other  parts  of  the  latter,  will  be  given,  so  far  as  mate- 
rial, in  the  opinion  of  the  Court. 

Sewatt  and  Fletcher  for  the  complainant ;  B.  R.  Curtis  for 
the  respondent 

Woodbury,  J.  The  informalities  in  this  answer,  as  a 
demurrer  in  part  and  a  reply  in  part,  would  probably  be 
open  to  the  exceptions  taken,  and  be  bad  under  the  English 
system  of  pleading  in  Chancery.  Thus,  if  an  answer  is  put 
in  after  a  demurrer,  the  answer  prevails  and  overrules  the 
demurrer.  1  Mont.  Eq.  PL  99 ;  2  Dick.  712 ;  6  Paige,  Ch. 
R.  383 ;  3  Mylne  &  Craig,  653. 

So  it  overrules  a  plea ;  and  both  of  these  doctrines  rest  on 
the  principle,  that  the  demurrer  and  plea,  giving  reasons 
why  the  respondent  need  not  answer,  are  withdrawn  vir- 
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tually  or  waived,   by  afterwards  proceeding  to  make  an 
answer.    Story,  Eq.  PL  §  688. 

If  they  are  relied  on,  the  respondent  should  stop  with 
them  alone.    lb.  ^  606,  846. 

But  the  rules  of  the  Supreme  Court  of  the  United  States 
have  rendered  less  strictness  in  this  matter  sufficient,  and 
allow  a  plea  to  part  and  a  demurrer  to  part,  and  seem 
intended  to  remedy  any  objection  in  such  cast  for  duplicity 
or  uncertainty.    See  Rules,  32,  37,  39. 

The  power  to  make  such  a  rule  is  questioned  by  the 
complainant,  and  there  might  be  some  ground  for  exception 
to  it,  if  the  rule  violated  any  provision  of  the  Constitution 
or  any  act  of  Congress.  (See  Proviso  in  Judiciary  Act, 
$  17.)  So  too,  perhaps,  if  violating  any  principle  of  es- 
tablished law  in  equity  as  to  private  rights. 

But  when,  as  here,  the  rule  merely  regulates  a  matter  of 
practice,  it  seems  to  be  clearly  within  the  power  of  the  Su- 
preme Court,  under  the  11th  section  of  the  Judiciary  Act  of 
1 769.  And  as  to  the  expediency  of  the  rule,  if  within  the  power 
of  that  Court,  there  is  no  use  nor  propriety  in  my  offering 
an  opinion,  it  being  the  duty  of  this  tribunal  to  enforce  it, 
whether  expedient  or  inexpedient  So,  if  it  was  a  mere 
personal  objection,  sought  to  be  reached  in  the  answer,  the 
rule  might  not  be  justified.  1  Sumn.  R.  506 ;  Livingston  v. 
Story,  11  Peters,  393. 

The  other  exceptions  taken  to  the  answer,  on  the  ground, 
that  the  respondent  declines  to  make  disclosures  of  the 
amount  of  money  received  of  Bowen  for  a  sale  to  him  of 
the  copyrights  in  these  books  for  some  period,  or  to  some 
extent,  and  which  the  complainant  alleges  to  belong  ex- 
clusively to  himself,  are  of  a  different  character.  They  go 
to  the  merits  of  the  controversy. 

Because  if  the  complainant  is  thus  the  owner  of  those 
copyrights,  and  has  a  power  to  make  others,  in  a  Court  of 
equity,  desist  from  the  sale  or  use  of  them^  it  would  seem 


OCTOBER  TERM,  1846.  27 

Pierpont  v.  Fowle. 

to  follow,  that  he  might  make  others  disclose  the  sums 
received  for  such  use  and  sales,  and  account  for  the  same, 
as  a  part  of  the  equitable  relief  connected  with  such  a 
power. 

I  do  not  proceed  in  this  view,  on  the  ground  claimed  by 
the  plaintiff,  to  redress  the  owners  of  copyrights  or  patents 
in  this  Court  under  the  acts  of  1790  or  1829,  in  any  cases 
where  they  could  not  before  have  had  relief  in  some  Court, 
either  of  equity  or  law. 

Those  acts  merely  enabled  them  to  prosecute  such  claims 
in  this  Court  as  they  legally  had  done  before,  without 
going  to  the  State  tribunals ;  because  the  claimants  held  all 
their  rights  under  acts  of  Congress,  and  the  public  interest 
required  a  uniform  construction  to  be  placed  by  one  tribunal 
on  all  important  questions  connected  with  rights  so  held. 

Does  the  complainant  then  bring  himself  by  his  case 
within  the  ordinary  jurisdiction  of  this  Court  on  its  equity 
side? 

One  of  the  branches  of  equity  jurisdiction  is  to  issue 
injunctions,  another  to  compel  disclosures,  and  another  still 
to  require  an  account  in  proper  cases. 

All  of  these  claims  to  sustain  jurisdiction  on  the  equity 
side  of  this  Court,  are  interposed  here,  and  are  doubtless 
sufficient  to  justify  the  Court  in  proceeding  to  settle  the 
rights  of  these  parties,  without  turning  them  over  to  a 
Court  of  law,  unless  we  are  prevented  by  two  objections. 
1  Story,  Eq.  Jur.  §  67. 

It  is  not  that  this  Court,  on  its  equity  side  can,  as  seems 
to  be  supposed  at  the  bar,  give  reUef  in  all  cases,  where  a 
party  is  unable  to  obtain  it  at  law. 

So  far  from  being  invested  with  powers  to  remedy  every 
wrong  and  sustain  every  right,  not  relievable  at  law,  this 
Court  on  its  equity  side  is  as  much  restricted  as  on  its  law 
side. 

In  neither,  can  it  go  beyond  the  settled  principles  belong- 
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ing  to  each,  and  those  principles  have  their  limits  and  rules, 
in  Chancery  as  well  as  at  law.  Howe  v.  Sheppard^  2  Sumn. 
409. 

But  here  the  bill,  as  before  seen,  does  in  fact  contain 
allegations,  bringing  the  case  within  those  settled  principles 
and  rules. 

And  the  question,  whether  this  Court  in  equity  has  juris* 
diction  or  not  in  the  first  instance,  over  the  matter  prayed 
for,  must  be  adjudged  for  the  plaintifif. 

The  numerous  cases,  where  bills  in  equity  have  been 
dismissed,  and  further  proceedings  stopped,  because  no 
sufficient  reasons  for  jurisdiction  in  equity  are  alleged,  are, 
therefore,  no  precedents  here,  though  such  cases  may  be 
good  law  in  a  state  of  facts  where  they  apply. 

What  then  are  the  two  objections  which  require  more 
detailed  consideration  ? 

One  is,  that  this  Court  in  equity  will  not  proceed  with  a 
bill,  although  enough  is  alleged  to  give  jurisdiction,  pro- 
vided it  appears  that  a  full  and  ample  remedy  can  be 
sustained  at  law ;  and  that  such  an  one  exists  here.  And 
the  other  is,  that  the  title  of  each  to  the  copyrights  is  in 
dispute  between  these  parties,  and  it  has  been  argued,  that 
this  circumstance  is  a  sufficient  ground  to  prevent  us  from 
going  further  till  that  controversy  is  settled  at  law. 

The  principle  involved  in  the  first  point  is,  that  a  party 
has  a  right  to  a  trial  by  a  jury,  and  by  Common  Law  prin- 
ciples, and  by  more  than  one  Judge  usually,  in  matters  or 
controversies,  not  in  their  character  exclusively  maritime, 
or  peculiarly  of  equity  cognizance. 

Hence  cases  should  not,  if  the  respondent  objects  seasona- 
bly, proceed  in  equity  or  admiralty,  (where  no  jury  trial  can 
be  claimed  as  a  right,)  unless  clearly  and  exclusively  belong- 
ing to  them. 

Equity  power  is  also  limited  here  and  placed  in  Courts  of 
limited  jurisdiction ;  whereas  in  England  it  is  more  general, 
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and  depends  on  usage,  and  is  not  restricted  by  positive 
statute.    Baldw.  C.  C.  405. 

When  we  advert  to  the  cases,  supposed  to  control  this 
point,  they  will  be  found  full  of  discriminations  and  diversi- 
ties as  to  the  facts,  which,  if  duly  attended  to,  will  show  how 
far  they  ought  to  govern  here,  but  which,  if  overlooked, 
are  likely  to  mislead.  I  think  they  will  show,  that  this 
case  being  at  first  begun  here  properly  as  of  equity  jurisdic- 
tion, can  be  finished  under  it,  without  violating  any  prin- 
ciples of  Chancery,  or  any  act  of  Congress. 

The  16th  section  of  the  Judiciary  Act  is  the  one  chiefly 
relied  on.  '^  And  be  it  further  enacted,  that  suits  in  equity 
shall  not  be  sustained  in  either  of  the  Courts  of  the  United 
States,  in  any  case,  where  plain,  adequate,  and  complete 
remedy  may  be  had  at  law."     1  Stat,  at  Large,  82. 

It  is  true,  also,  that  a  Court  of  Chancery  in  England  will 
not  relieve,  generally,  where  the  plaintiff  has  the  same 
relief  at  law.  Com.  Dig.  Chan.  3,  P.  9;  1  Vem.  71; 
Bunb.  18 ;  1  Ves.  Jr.  161,  341 ;  2  Ibid.  38 ;  1  Hayw.  233, 
370;  2  Ibid.  136;  1  Johns.  Ch.  463;  4  Ibid.  352;  5  Ibid. 
232;  1  Hen.  &  Munf  100;  4  Ibid.  470,  471.  Nor  if  the 
damages  at  law  are  ample  for  the  injury.  Hansbtay  v. 
Baker,  1  Pet  236;  3  Ibid.  215;  ATi&iy  v.  Carringtan, 
1  McLean,  62;  1  Bald.  394;  1  Wheat  197;  Russel  v. 
Clark,  7  Cranch,  69 ;  2  Mason,  270 ;  2  Howard,  383. 

So  when  a  bill  was  on  a  policy,  giving  jurisdiction  by 
asking  a  reform  of  the  contract,  and  it  is  refused,  the  Court 
will  dismiss  the  bill,  though  there  is  a  right  to  recover  on 
the  policy,  because  it  is  ample  at  law.  Cfraves  et  oL  v.  Boston 
Marine  Ins.  Co.,  2  Cranch,  419.  So  if  a  discovery  has  been 
refused,  and  a  party  dies,  the  Court  will  not  revive  the 
case.  10  Ves.  31;  1  Mad.  217;  7  Cranch,  69.  But  in 
many  other  cases  well  commenced  in  equity,  the  Court  will 
proceed  to  finish  it  there  on  matters  concurrent  at  law. 

3* 
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See  I  Wheat.  179;  Bunb.  29;  Hepburn  et  al  v.  Duniap 
et  oL,  2  Brockenbrough,  616. 

Or  if  the  remedy  existing  at  law  is  doubtful.  2  Caines' 
Ca.  1 ;  10  John.  687 ;  1  Paige,  Ch.  90 ;  2  Stewart,  420.  But 
the  remedy  at  law  is  now  deemed  sufficient,  if  it  be  appro^ 
priate  and  effectiuiL     I  Spence,  Eq.  Ju.  699. 

Especially  since  new  trials  are  so  extended  by  petition  as 
well  as  motion,  and  correct  much  before  remediable  only  in 
Chancery,  (Ibid.  670,)  and  since  Courts  of  law  have  adopted 
so  many  of  the  principles  of  equity.  Usually,  too,  Chancery 
will  not  go  on,  if  the  remedy  at  law  be  clear,  and  the  case 
is  stale,  and  the  title  is  questioned.  Dade  v.  IrwMs  Es.f  2 
Howard,  383. 

And  not  unless  the  subject-matter  is  still  one  of  Chancery 
jurisdiction,  and  a  disclosure  is  obtained.  5  Mason,  106; 
7  Cra.  89. 

This  may  not  be  the  course  of  practice  in  England  and  in 
the  States,  as  in  New  York,  where  no  limitation  has  been 
affixed,  as  by  the  Judiciary  Act  here,  to  redress  in  Chancery. 

But  where  the  case  at  law  is  concurrent  throughout  in 
the  Courts  of  the  United  States,  and  relief  is  as  complete  at 
law  as  in  equity,  unless  necessarily  begun  in  equity,  and  a 
disclosure  is  obtained  there,  equity  will  not  proceed. 

Such  is  the  doctrine  in  Smith  v.  Mclver^  9  Wheat  632, 
besides  several  of  the  other  cases  before  cited. 

Yet,  when  proceedings  are  conmienced  in  equity,  for  a 
peculiar  reason,  as  for  a  discovery  of  assets,  you  may  often 
complete  them  there,  and  therefore  may  complete  Probate 
cases  there.  2  Atk.  360-363;  3  Ibid.  262,  263;  4  John. 
Ch.  619;  3  Mason,  126;  2  Ibid.  271;  4  Cowen,  718;  Hardy 
V.  CramoTj  17  John.  288. 

Hence  it  follows,  that  a  case  will  not  always  be  allowed 
to  go  on  in  Chancery,  merely  because  the  power  there  is 
concurrent  with  that  at  law.  But  it  must  be  fuller,  more 
appropriate,  or  better.    Harrison  v.  Bawan,  4  Wash.  C.  C. 
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205 ;  Baker  v.  BiddU,  1  Baldw.  C.  C.  408,  409 ;  Boyee'9 
Ex.  Y.  Gru}idy,  3  Peters,  216 ;  1  Cranch,  89 ;  1  Sch.  & 
Lef.  205 ;  17  John.  384. 

This  is  the  case  often  in  respect  to  an  injunction,  which 
may  prevent  litigation,  or  a  multiplicity  of  suits,  and  give 
preventive  redress  in  some  cases,  when  remedies  at  law  can 
do  neither.  So  in  United  States  v.  Myers  et  oL^  2  Brock. 
516,  it  is  held,  if  a  perfect  remedy  at  law  exists,  a  party 
should  not  go  to  equity,  but  if  a  trust  exists  besides,  it  may 
be  prosecuted  in  equity. 

As  a  farther  illustration  of  this  principle,  it  is  in  many 
Chancery  bills  specially  averred,  that  no  relief  exists  at 
law.    See  Herriot  et  oLv.  Davis  et  oL^  post 

It  has  been  said  also,  that  the  Court  of  Chancery  grants 
relief  only  where  Courts  of  law  do  not.  1  Spence,  Eq.  Jur. 
408,  note;  4  Inst.  84,  443, 626,  693;  1  Edw.  Chan.  218.  This 
was  one  class  where  relief  was  given  in  Chancery,  but  is 
not  now,  probably,  the  only  one.  But  in  Pratt  v.  Northam, 
5  Mason,  96,  the  Judge  seems  to  hold,  that  the  Court 
may  execute  concurrent  powers  with  Courts  of  law,  when 
the  relief  is  identical. 

I  apprehend  this  last  is  not  the  correct  view  here  under 
the  Judiciary  Act,  any  more  than  in  England,  unless  there  be 
some  substantial  reason  and  advantage  in  going  to  Chan- 
cery, or  in  going  on,  after  at  first  having  properly  begun 
there. 

A  party  must  not  go  to  Chancery  to  settle  a  question  of 
law  alone.    2  John.  Ch.  371. 

Some  cases,  cited  to  show,  that  the  United  States  Courts 
here  will  proceed  to  sustain  suits  in  equity,  when  the  relief 
is  entirely  ample  at  law,  rest  on  a  different  principle  when 
analyzed. 

Thus  in  United  l^ates  v.  Howlandj  4  Wheat.  116,  a  trust 
was  relied  on  to  retain  the  case  in  equity ;  and  the  4  Wash. 
C.  C.  205,    goes  on  the  ground,  that  relief  at  law  was 
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not  in  them  so  adeqtuUe  and  complete  as  in  Chancery ;  and 
the  7  Peters,  274,  relates  only  to  a  rule  of  practice. 

In  the  following  cases,  fraud  likewise  existed,  and  was 
not  only  to  be  relieved  against,  but  in  a  manner  peculiar  to 
Chancery,  by  rescinding  the  contract  8  Peters,  244 ;  Smith 
V.  Mclver,  9  Wheat.  632 ;  5  Munford,  183,  219 ;  3  Peters, 
219. 

In  others  the  matter  was  a  trust,  or  the  remedy,  peculiar 
as  by  an  injunction.  2  Story,  Eq.  Jur.  $  1266 ;  2  Ibid.  ^  74, 
91 ;  1  Sumner,  604;  Gass  v.  Stinson,  2  Ibid.  464;  4  Wheat 
116. 

In  Pratt  et  cd,  v.  Northam^  6  Mason,  105,  it  was  held, 
that  though  a  remedy  existed  at  law,  it  was  not  so  ample  as 
in  equity. 

So  Bean  v.  Smith,  2  Mason,  270 ;  7  Cra.  370-376.  And 
if  it  was  as  ample,  yet  being  a  mere  local  remedy  at  law 
in  that  State,  and  not  a  general  one,  it  did  not  bar  jurisdic- 
tion in  equity.    3  Wheat  212 ;  4  Ibid.  106,  116. 

So  the  remedy  in  equity  is  sometimes  concurrent  with  one 
at  law,  as  in  cases  of  fraud,  dower,  and  accident,  and  then 
it  is  said  it  may  be  followed  in  equity,  though  no  better  than 
at  law,  (p.  106) ;  Smith  v.  Mclver,  9  Wheat  632 ;  Coop.  £q. 
PI.  28.    But  in  some  respects  it  should  be  better. 

Chancery  does  not  decide  contrary  to  law,  but  goes  be- 
yond it  sometimes.  1  Spence,  Eq.  Jur.  418 ;  Amb.  810,  Appx. 

It  gives  relief  in  some  cases,  where  Courts  of  law  do 
generally,  but,  from  forms  or  otherwise,  cannot  do  it  so 
well,  if  at  all;  as  relief  to  one  corporator,  co-partner,  or 
executor,  against  another.  (432.) 

So  sometimes  in  frauds.  (626) ;  2  Yes.  166;  1  Burr.  396. 

Asking  a  discovery,  separately  or  with  other  matter,  was 
thus  often  enough  to  give  jurisdiction  in  Chancery.  1  Spence, 
Eq.  Jur.  694.  But  qucere,  unless  the  other  matter  was  of  a 
Chancery  character. 

In  Herbert  et  al  v.  Wren  and  wife,  7  Cra.  370,  allegations 
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were  made  not  only  for  dower,  but  partition,  discovery,  and 
account,  which  belong  more  appropriately  to  equity.  (4 
Wash.  205.)  In  United  States  v.  Howland  a  al.^  4  Wheat 
108,  the  goyemment  was  one  party,  and  hence  could  prose- 
cute in  its  own  Circuit  Courts,  though  it  might  in  local 
Courts  have  relief  at  law. 

Yet,  as  before  suggested,  I  doubt  some  the  correctness  of 
this  idea  in  common  cases,  that  a  remedy  may  be  pursued 
here  in  equity  whenever  concurrent.  Relief  should  first  be 
sought  in  equity,  or  some  ground  alleged  for  its  remaining 
there,  as  being  superior  to  the  remedy  at  law,  or  that  it 
began  there  for  relief  not  existing  at  law,  e.  g.,  for  a  dis- 
covery.   Bean  v.  Smith  et  oL,  2  Mason,  271. 

Whether  the  rule  is  here  different  or  not  from  what  it  is 
in  England,  in  such  cases,  does  not  then  seem  to  be  fully 
settled. 

Some  cases  appear  to  regard  the  power  in  Chancery  here, 
if  full  relief  can  be  had  at  law,  as  more  limited  than  in 
England,  and  not  enabling  the  Court  to  go  on,  because  pos- 
sessing merely  concurrent  powers.  While  others  regard  it 
as  the  same,  and  this  clause  in  the  Judiciary  Act  as  merely 
declaratory.     Gordon  v.  Hobart^  2  Sumner,  401. 

But  it  is  difficult  to  see  a  reason  for  passing  the  law  here 
if  merely  declaratory,  unless  the  rule  or  usage  in  England 
was  unsettled,  and  in  some  cases  Chancery  Courts  exercised 
a  concurrent  power  with  a  Court  of  law  in  a  particular  in- 
stance, and  gave  merely  a  similar  relief ;  while  in  other  in- 
stances, it  declined  to  proceed,  (though  having  jurisdiction 
over  the  matter  and  case  set  out,)  if  it  could  do  nothing  in  aid 
of  perfect  justice  between  the  parties,  which  could  not  be 
accomplished  in  a  Court  of  law. 

My  own  impression  is,  that  from  a  strong  fondness  for  a 
trial  by  jury,  the  Common  Law  and  all  its  principles 
and  forms,  rather  than  those  in  equity,  it  was  the  design  of 
our  fathers,  in  that  clause  of  the  Judiciary  Act,  not  to  permit 
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proceedings  to  go  on  in  Chancery  if  it  turned  out  in  the 
progress  of  the  inquiry,  that  full  and  adequate  relief  could 
be  had  at  law,  and  therefore  no  necessity  existed  to  go  into 
Chancery,  or,  after  being  in,  to  proceed  further  there. 

And  a  bill  in  such  case  is  dismissed,  not  because  equitable 
grounds  of  jurisdiction  are  not  set  out,  as  that  would  belong 
to  another  class  of  objections  to  the  jurisdiction,  but  because 
under  our  system,  though  a  Court  of  Chancery  could  give 
relief  in  the  particular  case,  and  in  England  would  possess 
jurisdiction  to  proceed  and  finish  the  case  if  it  pleased ;  yet 
as  a  Court  of  Common  Law  appears  to  be  able  to  render 
as  full  and  efficient  redress  as  a  Court  of  Chancery,  the 
jealousy  as  to  the  latter  requires  it^  under  the  16th  section 
of  the  Judiciary  Act,  not  to  proceed  farther. 

In  the  present  case,  however,  powers  are  asked  to  be  exer- 
cised, and  redress  given,  of  a  kind  which  do  not  exist  at  law. 

A  Court  of  law  cannot  give  as  ample  redress  for  a  past 
violation  of  a  copyright,  or  one  anticipated  in  future,  as 
Courts  of  equity. 

The  latter  can  not  only  compel  disclosures  as  to  the  num- 
ber and  an  account  of  sales,  which  it  is  more  difficult  to  prove 
at  Common  Law,  but  require  an  account  between  principal 
and  agent  or  quasi  agent,  or  between  quasi  partners,  that 
cannot  be  so  effectually  opened  to  light  by  other  modes  of 
evidence. 

So,  too,  the  prevention  of  a  multiplicity  of  suits  by  an 
injunction,  a  great  and  good  object  of  Chancery  powers  as 
well  as  preventive  redress,  being  much  better  than  retro- 
spective, and  much  fuller  and  more  accurate  than  at  law, 
are  both  attained  by  such  proceedings  as  these  in  Chancery. 
Attorney  General  v.  Burrige,  10  Price,  374;  Oaines  et  us. 
V.  Chew,  2  Howard,  619. 

We  are,  therefore,  forced  to  the  conclusion,  that  this  Court 
had  in  this  case  jurisdiction  to  begin  and  to  proceed,  not- 
withstanding a  remedy  existed  at  law,  which  is  less  appro- 
priate and  less  efficient  or  ample. 
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This  objection,  then,  is  overruled  on  the  merits,  and  not 
for  another  reason  urged  by  the  complainant,  that  it  was 
taken  too  late. 

In  respect  to  the  proper  time  and  mode  of  taking  an 
objection  of  this  kind,  (that  the  complainant  has  an  ample 
relief  at  law,)  it  is  laid  down,  that  it  must  in  England  be  by 
a  demurrer.    Bunbury,  29. 

The  respondent  cannot  object,  it  is  said,  after  the  case  is 
set  down  for  a  hearing.  2  Hayw.  127;  Cfrandin  v.  Le  Roy^ 
2  Paige,  509. 

Nor  after  an  answer  or  joinder  of  issue.  2  John.  Ch. 
339. 

But  the  correct  rule  probably  is,  that  a  respondent  may 
and  usually  should  demur,  if  it  appears  on  the  face  of  the 
bill,  that  nothing  is  sought  which  might  not  be  had  at  law. 
BaJk^  V.  Biddle,  1  Baldw.  C.  C.  411,  412;  22  Pick.  237; 
23  It)id.  148. 

Ify  however,  a  disclosure  is  asked,  it  would  be  premature 
to  take  the  objection  till  an  answer  is  put  in.    Ibid. 

I  shall  now  proceed  to  examine  the  other  objection  to 
proceeding  farther  in  Chancery,  that  the  title  to  the  copy- 
right is  in  dispute  between  these  parties,  and  should  be 
settled  first  at  law. 

Let  us  advert  a  moment  to  the  powers  upon  this,  that  do 
clearly  exist  here,  and  the  structure  of  this  Court,  before 
disposing  of  the  question  finally. 

A  Court  of  equity  can  restrain  a  future  violation  of  a 
copyright,  as  well  as  require  an  account  for  a  past  one,  and 
this  remedy  is  often  better  than  damages,  which  alone  can  bQ 
had  at  law.  2  Story,  Eq.  Jiu:.  ^  210,  223,  933 ;  10  Tes.  132 ; 
Jeremy,  327;  6  Madd.  10 ;  Mitf.  Eq.  PI.  138 ;  1  Rus.  &  Myln. 
73, 169 ;  Jacob.  R.  341,  471.    See  other  cases  cited  in  these. 

And  the  conscience  of  the  defendant,  by  a  disclosure 
asked,  can  be  probed  as  to  every  thing  material  to  the  sale 
or  use. 
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Now  it  is  conceded,  that  the  exercise  of  extraordinary 
powers  in  forwarding  such  ends  in  favor  of  a  party,  mast 
of  course  depend  on  his  right  being  acknowledged  or  de- 
cided first 

But  though  not  acknowledged  here,  as  is  often  the  case 
when  an  injunction  or  account  is  prayed  for,  why  should 
the  parties  be  sent  to  law  first  to  try  it  there  ? 

Are  not  all  the  necessary  facts  now  before  this  Court?  Is 
not  the  question  to  be  settled  by  the  same  Judge  and  on  the 
same  principles  as  at  law  ?  And  hence,  is  not  the  reason 
much  stronger  for  settling  it  here  than  in  England,  where 
the  Judges  in  the  Courts  of  law  are  difierent  persons? 

And  this  last  is  the  reason  assigned  at  times  for  allowing 
the  law  Courts  to  settle  the  titles,  in  order  to  have  the  de- 
cisions uniform.  BramweU  v.  Halcamb,  3  Mylne  &  Craig, 
739. 

It  is  conceded,  that  in  England,  when  there  is  an  applica- 
tion to  Chancery  to  order  a  writing  to  be  given  up,  and  the 
title  to  it  is  still  in  controversy,  or  where  an  injunction  is 
asked  quia  timet,  and  the  title  to  the  land,  or  a  patent  is 
still  disputed.  Chancery  will  generally  rA^uire  the  unsettled 
rights  of  the  parties  to  be  first  adjudged  at  law. 

Because  the  Judges  at  law  are  different,  the  rules  on  some 
points  unlike,  and  the  use  of  a  jury  exists  in  one  tribunal 
and  not  in  the  other.    2  How.  38. 

Chancery  may  form  an  issue  to  be  tried  at  law  to  settle 
the  title  and  continue  the  bill,  (4  Drury  &  War.  80,)  or  it 
may  dismiss  the  case  till  the  parties  settle  their  rights  at 
law.  Jervis  v.  White,  7  Yes.  415 ;  2  Ves.  486,  487,  note ; 
I  John.  Ch.  617. 

It  is  a  matter  in  its  discretion.  2  Yes.  483 ;  5  John.  Ch. 
118 ;  6  Peters,  65. 

But  the  parties  will  usually  be  sent  to  law  to  try  the 
question.  3  Daniels,  Ch.  Pr.  1863;  1  Jacobs,  311;  2  John. 
Ch.  281,  371 ;  2  Story,  Eq,  Jur.  $  852,  853;  8  Cranch,  462. 
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So  in  cases  of  nuisance,  if  the  title  and  right  as  to  the 
subject-matter  is  disputed  bona  fide^  the  Court  will  not 
enjoin  till  the  title  is  settled  at  law.  1  Mcliean,  C.  C. 
366;  The  Mohawk  Bridge  Case,  6  Paige,  663;  7  John. 
Ch.  315 ;  Case  of  Parker  in  rem,  12  Peters,  98. 

Nor  enjoin  even  temporarily  against  the  use  of  a  patent, 
unless  there  has  been  a  recovery  on  it,  or  long  possession. 
Case  of  Orr  v.  LittlefieJdy  1  Woodb.  &  Min.  13. 

But  it  will  try  the  right  before  a  permanent  injunction, 
either  in  Chancery  or  at  law,  as  most  convenient,  making 
up  at  times  a  proper  issue,  if  in  Chancery,  for  the  jury,  in 
order  to  settle  any  disputed  facts. 

But  it  is  a  question  of  discretion  with  the  Court,  whether 
to  interfere  or  not  by  injunction  before  the  legal  right  is 
established.     Saunders  v.  Sfniih,  3  Mylne  &  Craig,  735. 

Equity  is  to  aid  law  usually  by  an  injunction,  and  here 
parties  usually  settle  the  law  first,  whether  a  right  exists  or 
not.  There  is,  however,  no  general  rule,  but  the  circum- 
stances of  each  case  govern  the  discretion. 

And  in  respect  to  principle  concerning  the  powers,  whicli 
are  usually  exercised  by  Chancery  in  settling  disputed  titles  or 
rights,  I  can  see  no  objection  to  its  being  done  in  that  Court, 
when  it  is  a  necessary  or  appropriate  incident  to  settling  the 
merits  in  an  equity  matter,  over  which  it  has  peculiar  juris- 
diction, or  can  give  a  peculiar  and  more  effective  remedy 
than  at  law. 

Thus  we  have  before  stated,  that  a  party  will  not  be 
allowed  to  go  into  Chancery  to  settle  a  disputed  law  point 
alone,  (2  John.  Ch.  371 ;)  though  if  he  wants  a  discovery 
also,  or  relief  on  other  matters  belonging  peculiarly  to  that 
Court,  the  law  point  may  be  there  settled.  3  Atk.  336; 
Cathcart  et  al  v.  Robinson,  6  Peters,  278. 

So  when  instruments  are  jasked  to  be  surrendered,  as 
clouding  a  title,  or  void  for  forgery,  or  other  illegality,  the 
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power  to  impound  or  return  them  to  the  proper  party  will 
be  exercised. 

It  is  the  duty  as  well  as  practice  of  late,  for  Chancery  to 
decide  most  questions  of  law  for  itself.  1  Spence,  Eq.  Jur. 
617;  Blundellv.  Gladstone^  11  Simons,  489;  Muddle  v.  Fry ^ 
6  Madock  &  Gel.  270 ;  7  Yes.  17;  Nelson,  R.  17. 

So  the  Courts  of  law  now  enforce  many  principles,  once 
maintained  only  in  Chancery.     1  Spence,  Eq.  Jur.  683,  638. 

But  this  furnishes  no  reason  why  Chancery  should  aban- 
don the  jurisdiction  over  them.  Hawkshaw  v.  Parkins,  2 
Swanst.  545 ;  1  Spence,  Eq.  Jur.  638,  639. 

Such  are  the  cases  of  relief  to  sureties,  and  holding  pur- 
chasers of  trust  property  by  trustees  voidable,  half  of  what 
is  called  Common  Law. 

Another  distinction  is,  that  a  Court  of  Chancery  will 
decide  a  question  of  law,  which  arises  in  exercising  its 
undoubted  jurisdiction,  though  it  is  usual,  in  questions  as  to 
real  estate,  to  send  the  case  to  a  Court  of  law  if  desired,  on 
such  a  point,  to  get  its  opinion  for  Chancery.  8  Tes.  272 ; 
Cholmondely  v.  Clinton,  4  Bli.  109 ;  1  Spence,  Eq.  Jur.  489. 

The  rules  of  construction  being  the  same  in  both  Courts, 
and  Chancery  asks  advice  of  Common  Law  Judges  only 
in  grave  doubts,  or  sends  a  case  to  law,  retaining  the  bill  in 
the  mean  time.  Houston  v.  Hughes,  6  Barn.  &  Cres.  420 ; 
4  Drury  &  Warren,  80. 

Precedents  are  to  govern  conscience  in  Chancery  as  well 
as  at  law.  It  is  not  conscience  naiuralis  et  interna,  but 
civilis  and  politica.  It  is  not  making  the  law,  but  declaring 
what  it  has  been  established  to  be.  1  Spence,  Eq.  Jur.  417 ; 
1  Vern.  77. 

It  is  not  making  new  principles,  but  applying  old  ones  to 
new  facts  or  cases.  1  Spence,  Eq.  Jur.  417,  note;  and  Gee 
v.  Pritchard,  2  Swanst.  414;  3  Bl.  C.  434 

Indeed  it  seems  to  be  conceded,  that  Chancery  will  not 
send  parties  to  a  Court  of  law,  if  facts  enough  are  before 
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Chancery,  to  decide  the  law,  and  no  reasonable  doubt  exists 
with  the  Court  as  to  the  title  on  those  facts.  10  Price,  p. 
374,  412. 

So  in  respect  to  copyrights,  the  course  has  been  so  liberal 
as  to  enjoin,  if  an  equitable  or  a  clear  title  exists.  Maw- 
man  v.  Tegg,  2  Rus.  R.  385 ;  Eden  on  Inj.  286 ;  3  Swanst. 
679 ;  Jerem.  Eq.  Jur.  326. 

And  if  the  title  be  free  from  doubt,  the  Court  will  always 
enjoin.     Ambler,  694 ;  2  Swanst  428,  note. 

Here  the  circumstances  are  peculiar,  and  take  the  case 
out  of  some  general  rules. 

There  is  no  doubt  as  to  originality  or  piracy,  copyright 
good  or  not,  plaintiff  one  owner  or  not,  but  a  naked  question 
of  a  transfer  of  title  or  not  by  a  written  contract,  which  is 
made  a  part  of  the  case. 

Now  as  that  written  contract  is  to  be  construed  in  a  Court 
of  equity  as  in  a  Court  of  law,  and  in  this  tribunal  is  to  be 
construed  by  the  same  Judges,  whether  at  equity  or  law, 
and  no  fact  is  pretended  to  exist,  which  either  party  wants 
to  be  submitted  to  a  jury  in  a  trial  at  law,  I  can  hardly  see 
any  utility  or  necessity  of  turning  the  case  over  to  the  law 
side,  and  the  more  especially  when  by  asking  for  a  dis- 
covery, as  well  as  injunction  and  account,  matters  are  asked 
for,  which  give  to  this  Court  clear  jurisdiction  in  equity, 
and  which,  so  far  as  regards  an  injunction,  furnish  a  reme- 
dy more  full  and  elf&cient  than  any  one  at  law.  Briggs  v. 
French,  1  Sumner,  605. 

There  are  other  cases,  where  for  cogent  reasons  Chancery 
will  settle  disputed  titles. 

In  cases  of  bills  of  peace  and  quia  timet,  the  party  may 
be  in  possession  and  not  able  to  sue  at  law,  yet  still  there 
may  be  an  outstanding  deed  or  claim,  a  mischievous  and 
injurious  claim;  and  if  illegal  for  fraud,  or  any  other 
cause,  the  other  party  may  possess  a  right  to  have  it  sur- 
rendered or  enjoined.  1  Sumner,  604;  6  Peters,  96;  6 
Cranch,  148 ;  Drewry  on  Inj.  218,  219. 
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And  then  Courts  of  Chancery  will  frequently  decide  such 
disputed  questions  for  themselves.  5  Jurist,  (Liondon,)  68 ; 
Drewry  on  Inj.  211 ;  4  Wash.  C.  C.  48 ;  Story,  Eq.  PL  ^  847, 
note. 

So,  where  there  is  other  matter  proper  for  equity,  the  title 
can  be  settled  as  an  incident  to  that 

In  Uniied  States  v.  Hawlandy  4  Wheat.  115,  a  trust  was 
alleged,  and  the  Court  held,  that  it  could  there  decide  a 
disputed  title  to  the  property,  though  this  might  be  tried  at 
law  in  their  discretion. 

Here  the  injunction  and  accounting  are  both  proper,  if  the 
title  is  in  the  plaintiff. 

So  where  in  Chancery,  fraud  was  averred  in  a  bond  to 
give  jurisdiction  to  order  it  to  be  given  up.  Jackman  v. 
MitcheU,  13  Tes.  687. 

It  may  then  be  ordered  to  be  given  up,  though  invalid  at 
law  as  well  as  in  equity.  There  is  a  concurrent  power  to 
settle  the  dispute  as  to  title  in  Chancery  in  such  case,  if 
not  void  on  its  face,  but  is  in  truth  void.  Coleman  v. 
SarreU,  1  Yes.  p.  60 ;  4  Ibid.  p.  129 ;  6  Ibid.  p.  236. 

Under  the  existing  circumstances,  then,  a  controversy 
like  this  as  to  the  title  to  the  copyright,  may  be  as  well  set- 
tled by  this  Court  on  its  Chancery  as  on  its  law  side,  the 
jurisdiction  being  clear  on  both  sides,  both  Courts  being  to 
both  parties,  and  the  merits  of  fhe  title  in  the  particular  in 
controversy  —  identical  It  seems  absurd,  when  all  the 
facts  are  agreed,  for  the  same  Court  to  postpone  a  bill  on  its 
equity  side  till  a  trial  of  a  title  can  be  had  on  the  law  side, 
and  which  here  is  to  be  settled  by  the  same  Judges  and  on 
the  same  principles.  These  two  prominent  objections,  then, 
being  surmounted,  does  the  complainant  show  a  title,  on 
the  contracts  and  facts  before  us,  to  these  copyrights,  or 
does  the  respondent  do  it? 

On  this,  there  is  a  decided  balance  of  facts  and  law  in 
favor  of  the  complainant. 
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It  is  conceded,  that  the  complainant  was  the  author  of 
both  the  books,  however  the  respondent  may  have  em- 
ployed him,  and  furnished  valuable  suggestions  as  to  the 
plan  and  the  materials.  Of  one,  he  admits,  on  the  title- 
page,  that  the  complainant  was  the  author.  It  is  of  little 
consequence  how  it  would  have  been  without  this. 

In  respect  to  the  other  book,  the  defendant  made  not  even 
suggestions  nor  supplied  means;  and  the  author  and  pub- 
lisher were  the  same  person,  and  being  the  plaintiff,  he 
alone  took  out  the  copyright 

Of  neither  did  Pierpont  'make  any  assignment,  except 
during  the  first  term  of  fourteen  years,  and  of  both  he,  as 
author,  was  entitled,  being  alive  when  the  first  term  expired, 
to  fourteen  years  more.  See  Act  of  May  31st,  1790,  and 
Febuary  3d,  1831. 

The  words  in  the  first  act  were :  "  And  if,  at  the  expira- 
tion of  the  said  term,  the  author  or  authors,  or  any  of  them, 
be  living,  and  a  citizen  or  citizens  of  these  United  States,  or 
resident  therein,  the  same  exclusive  right  shall  be  continued 
to  him,  or  them,  his  or  their  executors,  administrators,  or 
assigns,  for  the  further  term  of  fourteen  years :  provided,  he 
or  they  shall  cause  the  title  thereof  to  be  a  second  time 
recorded,  and  published  in  the  same  manner  as  is  hereinafter 
directed,  and  that  within  six  months  before  the  expiration  of 
the  first  term  of  fourteen  years  aforesaid."  1  Statutes  at 
Large,  p.  124,  ^  1. 

The  words  of  the  second  act,  as  applicable,  were:  "And 
be  it  further  enacted,  that,  whenever  a -copyright  has  been 
heretofore  obtained  by  an  author  or  authors,  inventor,  de- 
signer, or  engraver,  of  any  book,  map,  chart,  print,  cut,  or 
engraving,  or  by  a  proprietor  of  the  same,  if  such  author  or 
authors,  or  either  of  them,  such  inventor,  designer,  or 
engraver,  be  living  at  the  passage  of  this  act,  then  such  ^ 
author  or  authors,  or  the  survivor  of  them,  such  inventor, 
engraver,   or  designer,  shall  continue   to  have  the  same 
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exclusive  right  to  his  book,  chart,  map,  print,  cut,  or  en- 
graving, with  the  benefit  of  each  and  all  the  provisions  of 
this  act,  for  the  security  thereof,  for  such  additional  period 
of  time  as  will,  together  with  the  time  which  shall  have 
elapsed  from  the  first  entry  of  such  copyright,  make  up  the 
term  of  twenty-eight  years,  with  the  same  right  to  his 
widow,  child,  or  children,  to  renew  the  copyright,  at  the 
expiration  thereof,  as  is  above  provided  in  relation  to  copy- 
rights originally  secured  under  this  Act."  4  Statutes  at 
Large,  p.  439,  ^16. 

Both  refer  to  authors  alone,  and  not  their  assigns,  as 
entitled.  They  do  not  even  embrace  in  terms,  express 
assignees  of  a  second  term,  made  before  the  second  term 
begins,  and  the  last  act  does  not  name  assigns  at  all. 

So  the  extension  allowed  under  the  Act  of  1831,  of  a 
copyright  taken  out  under  that  act,  looks  entirely  to  the 
author  and  his  family,  and  not  to  assignees. 

"And  be  it  further  enacted,  that  if,  at  the  expira- 
tion of  the  aforesaid  terra  of  years,  such  author,  inventor, 
designer,  engraver,  or  any  of  them,  where  the  work  had 
been  originally  composed  and  made  by  more  than  one 
person,  be  still  living,  and  a  citizen  or  citizens  of  the  United 
States,  or  resident  therein,  or  being  dead,  shall  have  left  a 
widow,  or  child,  or  children,  either  or  all  then  living,  the 
same  exclusive  right  shall  be  continued  to  such  author, 
designer,  or  engraver,  or,  if  dead,  then  to  such  widow  and 
child,  or  children,  for  the  further  term  of  fourteen  years  : 
provided,  that  the  title  of  the  work  so  secured  shall  be  a 
second  time  recorded,  and  all  such  other  regulations  as  are 
herein  required  in  regard  to  original  copyrights,  be  complied 
with  in  respect  to  such  renewed  copyright,  and  within  six 
months  before  the  expiration  of  the  first  term."    §  2. 

In  respect  to  both  copyrights  also,  the  complainant  con- 
veyed, eo  nomine,  not  a  term  of  twenty-eight  years ;  nor 
one,  as  long  as  he  should  be  entitled ;  nor  all  his  interest  of 
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every  kind  in  the  book  or  its  manuscript ;  but  simply  as  to 
the  first,  ''  the  copyright  of  said  book,"  and  as  to  the  last, 
the  cop]rright "  of  it  ''  shall  be  considered  the  joint  and 
equal  property  of  said  P.  and  F."  The  only  copyright  then 
existing  or  taken  out  for  either  was  for  fourteen  years  only. 
One  contract  was  dated  July  2lst,  1823,  and  one  July  12th, 
1827.  That  copyright,  which  had  been  then  taken  out,  was 
the  subject-matter  of  the  contracts;  no  words  are  used  look- 
ing beyond  that ;  no  consideration  was  paid  or  talked  of 
beyond  that    There  was  no  mutuality  beyond  that. 

For  the  payment  of  the  last  was  made  in  another  copy- 
right, in  another  book,  where  the  author  might  not  secure 
the  first  term,  or,  if  he  did,  might  not  be  willing  to  renew 
the  copyright 

The  renewal  of  the  copyright  in  either  of  these,  was  then 
uncertain,  and  not,  to  appearance,  contemplated  by  either 
side. 

When  the  assignment  was  made,  it  doubtless  referred  to 
what  was  in  existence,  and  not  to  any  future  contingency, 
nor  to  what  was  personal  for  the  author,  if  spared  to  old 
age,  nor  for  what  any  compensation  was  specially  either 
asked  or  made. 

It  is  said,  that  a  usage  existed  among  booksellers,  to 
regard  the  renewed  term  as  passing  with  the  first  one,  as  a 
matter  of  course  under  the  mere  assignment  of  the  copy- 
right 

But  if  such  a  usage  could  apply  at  all,  it  would  be  only 
among  those  acquainted  with  the  usage,  or  belonging  to  the 
fraternity  of  booksellers.  9  Pick.  198 ;  16  Mass.  431 ;  21 
Pick.  483 ;  1  Taunt  347 ;  14  Mass.  303 ;  Brawn  v.  Brawn, 
8  Metcalf,  673,  676.  See  1  Greenl.  on  Ev.  §  336-338,  and 
cases. 

An  usage  is  not  admissible,  unless  so  notorious  that  it  is 
known  to  both  parties.  United  States  v.  Duval,  Gilp.  D.  C. 
356 ;  and  Davis  v.  A  new  brig,  ib.  453. 
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And  a  party  is  not  allowed  to  explain  a  writing  by  an 
usage,  unless  certain  words  in  it  have  two  senses.  The 
Schooner  Reeside,  2  Sumner,  567. 

In  the  next  place,  it  is  the  author  and  not  the  assignee,  to 
whom  the  extension  of  the  right  is  eo  nomine  given,  by  the 
Statute  of  Anne,  as  well  as  the  Acts  of  Congress.  Jeremy 
on  Eq.  Jur.  p.  318. 

By  that,  ''the  sole  right  shall  return  to  the  author  for 
fourteen  years  more,  if  then  living." 

So  by  64  Geo.  3,  after  the  enlarged  term  of  twenty-eight 
years  is  conferred  on  an  author  or  his  assigns,  it  is  he  alone 
on  whom  fourteen  years  mote  is  conferred,  if  he  be  then 
living.    Ibid. 

So  here  the  copyright  is  in  the  Act  of  1790  and  1831, 
given  to  the  author  alone,  and  to  others,  only,  who  purchase 
it  from  him. 

By  construction,  then,  we  should  not  extend  it  beyond  the 
words  and  design  of  the  Statute,  made  to  benefit  authors, 
unless  it  seems  to  be  actually  meant  by  the  author  to  be 
transferred  forever,  and  including  any  future  contingency, 
and  a  clear  and  adequate  consideration  paid  for  the  extended 
term.  See  Wilson  v.  Rousseau^  4  Howard,  677,  Opinion 
of  Minority;  and  Washburn  et  al.  v.  Gould,  3  Story,  R.  135; 
Woodworth  V.  Sherman  et  al,,  Ibid.  171. 

It  was  the  genius,  which  conceived,  and  the  toil,  which 
compiled  the  book,  that  is  to  be  rewarded  by  even  the  first 
copyright,  and  no  one  ever  dreamed  that  an  assignee  could 
alone  take  out  the  second  or  extended  term,  unless  he  has 
paid  for  it,  clearly  contracted  for  it,  and  in  equity,  rather 
than  by  any  technical  law,  is  to  be  protected  in  it. 

Here  the  assignee  has  neither,  manifestly  and  distinctly, 
in  his  favor;  nor  has  he  filed  any  caveat  to  prevent  a 
renewal  by  the  author  alone.    Maug.  on  Lit.  Prop.  70. 

Nor  used  other  references  to  the  renewal  in  his  contracts. 
Maug.  on  Lit.  Prop.  73 ;  Carnan  v.  Bowles,  2  Bro.  Ch.  C.  80. 
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In  Rundell  v.  Murray,  1  Jacobs,  Ch.  R.  316,  the  Court 
seems  to  admit  that  a  general  assignment  in  writing  of  a 
copyright,  will  make  it  endure  for  only  fourteen  years. 

All  the  cases  which  seem  to  militate  with  this,  are  where 
the  contract  of  sale  or  assignment  uses  language,  looking 
beyond  the  existing  copyright,  such  as  referring  to  all  the 
interest  in  the  matter.  1  Hawk.  P.  C.  477,  (6th  Dub.  Ed.)  ; 
2  Bro.  Ch.  80. 

Or  to  the  manuscript  or  book  itself,  as  to  which  there  may 
be  a  right  at  Common  Law.  WhecUon  et  al  v.  Peters  et  aL, 
8  Peters,  591. 

Or  using  some  other  expression  more  comprehensive  than 
the  word  "  copyright,"  as  here,  and  which  standing  alone 
meant  naturally,  as  the  facts  doubtless  were,  only  the  copy- 
right then  taken  out  for  only  one  term.  Brooke  v.  Clarke,  1 
Barn.  &  Aid.  396 ;  Rundell  v.  Murray,  1  Jacobs,  Ch.  R.  311. 

Thus  in  the  case  of  Nesmith  v.  Calvert,  1  Woodbury  & 
Minot,  34,  the  inventor  assigned  all  the  patent  right  he  had 
or  should  procure  and  mature  on  the  subject  of  clearing  or 
burring  wool ;  and  it  was  held,  that,  under  such  particular 
expressions,  a  patent  subsequently  obtained  on  this  subject 
passed  to  the  assignee. 

The  Act  of  Parliament  of  6  &  6  Victoria,  ch.  45,  $  2, 
which  in  certain  cases  confers  the  copyright  on  the  employer 
rather  than  the  employed,  when  writing  for  him  under  con- 
tract, and  paid  as  for  a  job,  conflicts  with  this  view,  if  that 
provision  be  declaratory  of  what  was  law  before.  See 
Burke  on  Copyright,  Appx. ;  I  Cox,  283 ;  1  Barn.  &  Aid. 
396. 

If  it  was  not  declaratory,  but  new,  it  operates  for  the  com- 
plainant, as  showing  that  the  law  was  different  before. 

I  am  inclined  to  think  it  is  a  new  provision,  and  not 
entirely  unjust  in  its  operation  in  such  a  state  of  facts,  if 
the  parties  do  nothing  indicating  some  right  of  authorship 
to  belong  to  the  writer. 
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If  such  a  mere  hirer  of  another  to  write  or  compile  was 
before  entitled  to  the  copyright,  why  was  this  act  of  Victoria 
necessary  1 

And  if  such  a  hirer  of  others  was  entitled  before  to  take 
out  a  copyright,  how  does  this  act  encourage  and  aid 
genius  ?  It  rather  aids  those  kinds  of  patrons,  who  fatten 
on  the  labors  of  genius. 

It  has  been  settled  here,  that  one  who  gets  others  to 
engrave,  and  conceives  the  idea,  but  does  not  execute  it 
himself,  is  not  entitled  to  take  out  the  copyright.  Ambler, 
164 ;  Binns  v.  Woodruff,  4  Wash.  C.  C.  48. 

So  it  has  recently  been  adjudged  in  the  New  York  Circuit 
Court,  that  one,  who  does  not  himself  compile,  but  hires 
another  to  do  it  for  him,  is  not  entitled  to  a  copyright 

But  as  the  defendant  did  advise  and  plan  some  concern* 
ing  the  first  book,  and  paid  the  true  author  of  it  for  the 
copyright,  rather  than  claiming  it  on  his  own  account,  inde- 
pendent of  that  purchase  and  that  payment,  the  plaintiff, 
from  these  facts,  stands  in  a  more  doubtful  position  as  to 
the  extended  copyright  in  the  first  book  than  in  the  second, 
and  would  have  been  in  a  position  still  more  questionable, 
and  hardly  tenable,  if  the  first  book  had  not  been  published 
by  the  respondent  with  the  plaintiff's  name  as  author  on  its 
face,  and,  of  course,  admitting  him  prima  facie  to  be  enti- 
tled to  an  author's  rights  and  privileges.  But  as  to  the 
second  book,  it  does  not  appear  to  have  been  projected  by 
the  respondent  or  made  by  his  procurement. 

It  may  be  remarked,  in  conclusion,  that  the  taking  out  of 
the  second  term  in  each  copyright,  does  not  seem  to  be  that 
to  which  it  was  likened  by  counsel,  i.  e.,  the  strengthening 
of  a  defective  title  by  one  part  owner.  (Co.  Lit.  195 ;  5 
John.  Ch.  388;  2  Sumner,  620.)  But  it  is  rather  like  a  new 
interest  obtained  by  one  after  the  original  interest  had 
expired. 

I  do  not  propose  to  decide  what  should  be  the  rule  of 
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damages  here,  till  after  a  full  disclosure.  But  as  it  has  been 
somewhat  discussed,  I  would  throw  out  on  it  a  few  sugges- 
tions, which  may  be  useful  in  this  stage  of  the  cause. 

As  the  bill  does  not  set  up  printing  and  sales  of  copies  by 
the  respondent,  but  only  a  sale  of  licenses  to  others  to  do  it, 
his  counsel  here  a^ued,  that  nothing  has  been  done  or  is 
anticipated,  which  violates  the  plaintiffs  rights,  if  entitled  to 
the  second  term  alone ;  and  I  do  not  see  how  the  respondent 
can  be  made  to  account  for  those  sales,  except  by  treating 
him  like  an  agent  or  trustee  of  the  plaintiff  in  making  them. 
The  purchasers  of  the  right  from  him  and  the  actual  pub- 
lishers would  also  be  made  to  account,  either  under  a  new 
bill  or  as  parties  to  this,  if  within  our  jurisdiction.  There 
would,  however,  be  but  one  satisfaction  allowed  for  the 
same  sales.  Yet,  so  far  as  regards  a  sale  of  what  Fowle  is  not 
entitled  to,  and  taking  pay  therefor,  that  is  a  positive,  an 
actual  intermeddling  with  the  plaintiff's  property ;  an  injury, 
by  inducing  others  to  publish  under  him  and  not  under  the 
plaintiff;  and  is  to  be  checked,  not  as  merely  fearing  an 
injury,  quia  timet,  but  as  an  actual  conversion  of  another's 
property  to  his  use. 

It  sells  the  rights  of  the  plaintiff  and  pockets  the  gains, 
and  lessens  the  value  in  the  market  to  the  plaintiff  of  what 
is  left  And  why  should  he  not  be  treated  as  an  agent  or 
trustee  for  what  he  takes  for  my  property,  a  copyright  to  so 
much,  and  for  so  long?  The  respondent  has  got  money, 
which  ex  ceqtio  et  botio  belongs  to  the  plaintiff,  and  he  is  a 
sort  of  trustee  to  account  for  it.  It  would  exonerate  the 
buyer  pro  tanto  if  he  does,  and  hence  only  one  be  liable  for 
the  same  use. 

And  it  is  an  incident  to  the  injunction  against  what  is 
wrong,  that  the  respondent  should  pay  for  all  he  has 
realized  from  the  copyrights  illegally. 

It  appearing  to  me,  then,  that  the  title  to  these  second 
copyrights  belongs  to  the  complainant,  that  the  respondent 
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has  undertaken  to  sell  them  as  if  his  own,  in  some  casesj 
and  declines  to  disclose  to  whom  and  for  what  amounts,  his 
answer  seems  to  be  exceptionable  in  not  making  that  dis- 
closure ;  he  must,  therefore,  proceed  and  state  the  facts  in 
relation  to  them,  and  if  they  turn  out  to  be  as  now  supposed, 
he  will  be  liable  to  account  for  what  he  has  received,  and 
an  injunction  must  issue  against  his  further  use  or  sale  of 
the  last  terms  of  the  copyrights. 

If,  on  a  further  disclosure,  it  should  turn  out,  that  any 
of  the  receipts  were  more  than  six  years  before  this  bill  was 
filed,  a  recovery  for  them  may  be  barred  by  the  length  of 
time,  as  the  Statute  of  Limitations  is  interposed  by  the 
respondent. 

There  are  cases,  where,  in  matters  of  account,  the  statute 
does  not  apply  at  all ;  but  whether  this  is  one  of  them  or 
not,  cannot  be  seen  till  more  is  disclosed. 

NoTB.  All  the  title  remains  in  a  writer  of  an  article  or 
book,  which  he  does  not  clearly  convey  or  part  with.  See 
case  of  Bishop  of  Hereford  v.  Griffin  et  (d.y  1  Law  Rep. 

N.  S.  p.  42. 


John  S.  Pacearb  v.  The  Sloop  Louisa. 

Where  a  Tessel  was  ander  fifty  tons  burthen,  and  not  engaged  in  the  foreign  trade, 
or  in  the  coasting  trade  out  of  the  State,  but  with  a  license  was  employed  in 
carrying  and  laying  stone  during  summer  in  Quincy  River  and  Massachusetts 
Bay,  it  is  doubtful  whether  her  employment  was  of  tliat  maritime  character 
which  would  render  the  vessel  liable  for  wages. 

If  a  person  is  hired  on  board  of  her  by  the  master,  who  has  chartered  the  vessel 
of  all  the  owners  at  a  fixed  proportion  of  the  profits,  and  this  fact  is  known  to 
the  person,  and  if  he  signs  no  shipping  articles,  and  resorts  to  the  master  only  for 
payment  two  or  three  years  after  the  service  is  finished,  and  is  paid  in  part  by 
him,  —  it  is  strong  evidence  that  the  contract  was  originally  with  the  master 
alone,  and  not  intended  to  bind  the  owners  as  such,  or  the  vessel. 
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This  presumption  is  strengthened  if  the  person  was  thus  hired  and  employed  to 
load  ond  unload,  and  lay  the  stone,  as  well  as  to  navigate  the  Tessel,  instead  of 
signing  shipping  articles,  and  being  employed  exclusively  in  marine  duties. 
The  usage  of  a  port,  in  such  a  case,  has  some  influence. 

A  delay  to  institute  proceedings  against  the  vessel  for  wages  for  three  years  after 
they  became  due  from  the  master,  under  the  above  circumstances  and  contract, 
and  when  in  the  mean  time  some  of  the  owners  had  changed  and  become  insol- 
vent, exonerates  her  from  the  lien  for  wages. 

There  is  no  fixed  time  for  liens  to  expire,  which  exist  at  Common  Law,  except  the 
time  of  parting  with  the  possession,  and  none  in  maritime  liens,  where  posses- 
sion does  not  exist  with  them  exclusively,  except  the  end  of  the  next  voyage,  or 
the  iotervention,  after  it,  of  rights  by  third  persons  without  notice. 

This  was  an  appeal  from  a  decree  of  the  District  Court, 
dismissing  the  following  libel.  It  was  filed  by  the  libellant 
in  November,  1845,  against  the  sloop  Louisa,  of  forty  tons 
burthen,  for  wages  due  to  him  for  services  on  board  of  her, 
commencing  in  March,  1842,  and  ending  in  November  after. 
The  libel  alleged  that  Packard  served  as  a  seaman,  hired  by 
the  master,  Hersey,  at  twenty-three  dollars  per  month,  and 
that  she  was  employed  on  the  high  seas,  carrying  stone,  and 
he  doing  duty  on  board  faithfully  till  duly  discharged.  The 
claimants  were  Seth  Spear  and  John  Briesler.  Their 
answer  denied  that  the  libellant  was  a  seaman  in  the 
Louisa,  but  averred  that  he  contracted  as  a  laborer,  to  load 
and  lay  stone  with  the  master,  Hersey ;  and  denied  that  the 
vessel,  employed  as  she  was,  ever  became  responsible  for 
wages,  she  being  hired  by  the  master  of  the  owners,  in 
carrying  and  laying  stone,  within  the  State  of  Massachu- 
setts, for  one  third  of  the  profits ;  and  that  this  was  known 
to  the  libellant.  It  insisted  also,  that  if  the  Louisa  was 
ever  liable,  she  had  ceased  to  be  so  by  Packard's  resorting 
to  the  master,  and  receiving  payment  partially  of  him,  and 
by  the  delay  to  institute  proceedings  against  the  vessel  so 
long,  and  till  the  ownership  had,  in  part,  become  changed. 

Kingsbury^  counsel  for  the  libellant. 

W,  S.  Morton^  of  Quincy,  for  the  vessel  and  claimants. 

VOL.  II.  6 
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Woodbury,  J.  The  evidence  and  agreements  of  counsel 
in  this  case  accord  in  substance  with  the  facts  set  out  in  the 
libel  and  answer.  Packard  is  proved  to  have  actually 
served  on  board  the  vessel,  both  in  loading  stone,  and  in 
navigating  her.  She  was  of  40/^  tons  burthen,  and  em- 
ployed in  transporting  stone  within  the  State  of  Massachu- 
setts, and  laying  it,  without  shipping  papers  signed  by  the 
crew,  or  any  regular  clearances,  except  a  coasting  license. 
The  libellant  and  Hersey  came  to  a  settlement  in  the  winter 
of  1843,  and  part  of  what  was  due  has  since  been  paid  by 
Hersey.  It  was  shown  that  Spear  owned  three  fourths  of 
her,  and  Hersey  one  fourth,  and  that  the  former,  in  June, 
1844,  said  that  Hersey  ought  to  pay  Packard  what  was  due, 
and  he  hoped  that  P.  would  not  libel  the  vessel ;  and  that 
about  the  first  of  March,  1845,  Spear  was  again  notified 
that  the  debt  was  unpaid.  From  sixty  to  seventy  dollars 
still  remained  so.  It  was  further  shown,  that  in  such 
vessels,  under  such  contracts,  the  wages  were  considered  a 
claim  on  the  master,  and  not  on  the  owners. 

It  is  a  matter  of  regret  that  some  of  the  details,  as  to  the 
employment  and  papers  of  this  vessel,  are  not  more  fully 
proved  and  alleged.  It  is,  however,  questionable,  on  all  the 
facts  as  they  stand,  whether  the  Louisa,  in  such  an  employ- 
ment within  the  river,  at  Quincy,  and  within  Massachusetts 
Bay,  without  any  regular  clearances,  ought  to  be  deemed  a 
vessel  liable  to  any  lien  for  the  wages  of  men,  not  hired  as 
seamen  under  any  shipping  articles,  or  exclusively  for  navi- 
gating her.     Thackarey  v.  The  Farmer^  Gilpin,  D.  C.  524. 

Here  their  business  was  to  help  to  load,  unload,  and  lay 
the  stone,  no  less  than  to  navigate  her.  Whether  unloading 
a  vessel  belongs  to  a  seaman,  as  such,  depends  on  the  usage 
of  particular  places,  the  heat  of  the  climate,  and  the  char- 
acter of  the  hiring  and  voyage.  The  Happy  Return^  I 
Peters,  Adm.  254,  255 ;   The  Mary,  Ware,  454. 

By  the  laws  of  Oleron,  (Dunlap's  Ad.  R.  98,)  it  appears, 
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that  particular  officers  once  existed  for  this  purpose.  It  is 
certain,  however,  that  laying  stone  is  no  part  of  the  busi- 
ness of  a  seaman.  This  vessel,  and  the  employment  of 
Packard,  seem  to  have  been  of  a  mixed  or  amphibious  char- 
acter, not  distinctly  and  exclusively  marine;  and  at  the 
same  time,  not  distinctly  and  exclusively  independent  of 
marine  service  and  marine  liabilities.  The  vessel  was  not 
destined  to  carry  freight  in  the  coasting  trade  from  State  to 
State,  nor  for  people  in  general ;  nor  merely  to  carry  stone 
for  particular  objects,  but  to  carry  it  for  special  purposes 
within  the  bay,  and  aid  in  laying  it  in  wharves  and  other 
ways.  And  Packard  was  engaged  to  work  in  the  latter 
employment  as  a  laborer,  as  well  as  in  navigating  the  vessel, 
and  on  a  contract  with  Hersey,  who  had  hired  her  of  the 
owners,  and  not  under  ordinary  shipping  articles  with  the 
owners. 

The  questions  then  are,  had  he  a  lien  for  his  wages  in 
such  a  vessel,  or  for  such  an  employment,  either  by  an 
express  contract,  or  Act  of  Congress,  or  any  principles  of 
admiralty  law  ?  The  claim  of  a  seaman  on  the  vessel  for 
his  wages  is,  at  any  time,  rather  an  equitable  privilege  than 
a  technical  hypothecation  of  the  vessel.  Brig  Nestor,  1 
Sumner,  82 ;  2  Brown,  Civ.  and  Adm.  Law,  142 ;  Story  on 
Baikn.  i  288. 

It  is  a  charge  on  her  as  a  favor  for  priority  of  payment,  if 
seasonably  enforced.  It  is  given  in  certain  cases  by  ad- 
miralty law,  and  of  course  it  cannot  be  sustained  there,  as 
that  law  is  founded  on  the  civil  law,  except  where  equita- 
ble; (see  cases  cited,  post.)  And  in  many  respects  in  its 
character,  looking  for  what  is  equitable,  it  must  be  regarded 
as  analogous  to  other  liens,  given  otherwise  than  by  express 
statute  or  express  contract. 

When  such  statutes  or  contracts  provide  for  it,  they  of 
course  furnish  the  limitations  and  conditions.  But  here  no 
specific  agreement  is  pretended  to  have  b^n  made  for  such 
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a  lien,  as  in  case  of  pledges  and  mortgages.  Nor  are  any 
Slate  statutes  cited  on  the  subject,  such  as  exist  at  times  in 
favor  of  mechanics  on  houses. 

Nor  can  it  be  pretended  that  any  lien  is  probably  created, 
in  a  case  like  this,  by  the  Acts  of  Congress.  There  are  but 
two  on  this  subject.  One,  passed  July  20th,  1790,  relates  to 
vessels  when  bound  to  a  foreign  port,  or  if  of  fifty  tons 
burthen,  and  engaged  in  the  coasting  trade  beyond  the 
neighboring  State,  and  then  gives  a  lien  on  vessels,  which 
probably  means  such  vessels  as  just  described.  The  other, 
passed  June  I9th,  1813,  gives  it  to  all  vessels  engaged  in  the 
bank  or  cod  fisheries. 

This  vessel,  the  liouisa,  was  of  less  than  fifty  tons 
burthen,  and  not  engaged  in  the  coasting  trade  out  of  the 
State,  nor  employed  in  the  foreign  trade,  or  in  the  bank  or 
cod  fisheries,  and  of  course  the  libellant  can  claim  nothing 
from  her  in  these  views.  As  those  acts,  however,  do  not 
prohibit  liens  for  wages  created  by  any  principles  of  admi* 
ralty  law,  on  vessels  of  less  than  fifty  tons  burthen,  they 
may,  when  coming  within  those  principles,  be  sustained  by 
this  Court  on  appeals,  under  the  jurisdiction  expressly  con- 
ferred on  the  District  Courts,  by  the  ninth  section  of  the 
Judiciary  Act  of  1789.    3  Dall.  54  -  56 ;  8  Cranch,  137. 

But,  on  those  general  principles,  where  and  how  em- 
ployed must  the  vessel  be,  to  give  a  lien  ?  and  to  whom  on 
board?  It  must  be  an  employment  from  one  port  to 
another ;  and  not  merely  along  shore,  or  in  the  shore  fish- 
eries. 1  Kent,  Com.  343;  Abbott  on  Shipp.  476,  477.  It  must 
also  be  at  sea.  Ibid.;  Case -of  JTie  Thomas  Jefferson^  10 
Wheat.  428 ;  Stone  v.  Gadei,  Bee's  Adm.  93 ;  Montgomery  v. 
Henry f  1  Dall.  49.  Not  lying  merely  at  a  wharf.  Phillips 
et  oL  v.  Scatter good^  Gil  p.  3.  Not  as  ferry  boats.  Smith 
V.  The  Pekin,  Gilp.  205,  532;  or  merely  carrying  wood 
across  a  river.    Ibid.  524. 

And  it  must  be  from  one  port  to  another,  where  the  tide 
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ebbs  and  flows,  (Ibid.  624);  and  not  on  fresh  water.  The 
Orleans  v.  Tke  Phcebus,  11  Peters,  183, 184;  Janney  v.  Col. 
Ins.  Camp.  10  Wheat.  418,  428. 

The  person  libelling  must  also  be  engaged  in  maritime 
duties  on  board.  10  Wheat.  428;  Case  of  the  Phoebus,  11 
Peters,  183. 

The  next  inquiry  is,  what  are  such  duties,  and  to  whom 
is  the  lien  given,  if  on  board  a  suitable  vessel,  or  one  engaged 
in  maritime  employment?  Not  carpenters  on  board,  though 
they  may  have  a  lien  at  times  as  mechanics,  or  if  acting  as 
seamen.  The  Lord  Hobart,  2  Dodson,  104  ;*  3  Gall.  398 ; 
Bee's  Adm.  78,  79,  167 ;  2  Gall.  345 ;  1  Wheat.  96 ;  4  Ibid. 
438.  Not  a  pilot  from  Gravesend  to  Deptford.  Ross  v. 
Walkery  2  Wils.  264 ;   Trainer  v.  Superior,  Gilp.  616. 

Though  it  does  include  pilots  on  the  high  seas.  6  Rob. 
227;  1  Mason,  508.  And  pilot,  deck  hands,  engineers  and 
firemen,  may  sue  in  rem  against  a  steamboat.  Ibid.  605. 
All  these  are  engaged  in  what  is  really  maritime.  But  not 
mere  landsmen  on  board,  as  physicians.  The  New  Jersey, 
1  Peters,  Adm.  230-233;  2  Dods.  Adm.  104;  MUes  v. 
Long,  Sayer,  136 ;   Trainer  v.  Superior,  Gilp.  516. 

It  is  doubtful,  therefore,  whether  Packard's  employment 
on  board  of  the  Louisa,  partly  in  loading  and  laying  stone, 
or  the  business  of  the  sloop  herself,  could  be  regarded  as 
strictly  maritime  and  commercial.  It  seemed  to  be  not 
wholly  that  of  the  sailor,  whose  services  in  and  for  the  ship, 
and  whose  reckless  character  in  ocean  dangers,  have  made 
the  law  indulge  him  with  this  additional  security. 

If  this  kind  of  claim  be  not  contemplated  by  the  parties 
from  the  character  of  the  vessel,  or  nature  of  the  duties 
required  of  the  men,  it  would  be  unjust  to  let  it  be  set  up 
against  the  vessel.  Such  is  the  case  with  seamen  on  board 
ships  of  war,  or  revenue  cutters,  —  and  for  the  reasons  that 
the  employment  of  such  vessels  and  such  seamen  is  not 
entirely  commercial,  as  well  as  that  the  ownership  of  the 
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yessels,  being  in  the  government,  bars  the  practicability  of 
any  resort  to  them  for  wages  having  been  contemplated,  as 
well  as  prevents  their  liability.  The  Schooner  Caroline, 
Bee's  Ad.  112,  422 ;  Abbott  on  Shipp.  476 ;  Hopkins's  cases, 
104. 

But  the  lien  is  not  lost  if  the  vessel  merely  carries  the 
public  mail.  2  Dodson,  R.  100.  Nor  in  letters  of  marque 
which  pay  wages,  and  are  engaged  in  commerce;  but  other- 
wise with  mere  privateers,  paid  by  shares.  Ellison  et  oLy, 
Bellona,  Bee's  Adm.  112. 

So  there  may  be  other  circumstances  connected  with  a 
transaction,  which  repel  or  rebut  the  idea  that  the  parties 
looked  to  a  lien.  And  when  these  occur,  the  lien  either  does 
not  attach,  or  the  evidence  of  such  circumstances  shows 
it  to  be  relinquished.  Crawshay  v.  Homfray^  4  Barn.  & 
Aid.  50. 

Thus,  in  the  present  case,  beside  the  equivocal  or  ambig- 
uous position  of  the  libellant,  and  of  the  vessel  in  which  he 
labored,  there  had  been  a  hiring  of  the  Louisa,  by  the 
captain,  of  the  other  owners,  and  a  contract  by  the  captain 
with  Packard,  not  as  captain  of  her  for  the  owners,  but  for 
himself;  it  being  his  duty  as  the  charterer  of  her,  to  supply 
the  men. 

All  this  was  known  to  Packard ;  and  he  signed  no  ship- 
ping articles,  and  perhaps  he  ought  to  be  considered  as 
having  no  expectation  of  a  lien,  originally,  on  the  vessel. 
In  some  cases  this  inference  might  not  arise  from  that  alone. 
The  Regulus,  1  Peters,  Adm.  212, 213,  note;  The  Crusader , 
Ware,  447. 

But  here,  coupled  with  the  other  facts,  it  looks  like  an 
agreement,  made  to  serve  for  the  captain  rather  than  the 
owners,  when  the  latter  had  hired  the  vessel  at  a  fixed 
freight,  and  also  hired  the  men,  with  a  knowledge  of  his 
contract.  The  captain  could  not  resort  to  the  vessel  for  any 
service;^  or  wages  of  himself,  by  the  admiralty  law.     The 
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Orleans  v.  The  Phcebus,  11  Peters,  184;  The  Ship  Netv 
Jersey y  1  Peters,  Adih.  226  -  229,  247,  note ;  The  Scatter- 
good,  Gilp.  R.  2 ;  2  Rob.  Adm.  196 ;  Abbott  on  Shlpp.  476 ; 
Monigomery  v.  Henry  et  al^  1  Dall.  49 ;  sed  quctre,  2  Gall. 
466,  457. 

Sach  are  the  decisions,  rather  forced  on  the  admiralty  by 
courts  of  law.  Because,  on  principle  and  analogy,  the 
master  should  have  the  same  lien  on  the  vessel  as  the  sea- 
men. 2  Brown's  Civ.  and  Ad.  Law,  95,  96.  But  notwith- 
standing his  claim  on  principle  in  cases  generally,  he  could 
not  have  it  here,  as  being  not  employed  by  the  owners,  or 
working  for  the  ship,  but  for  himself;  and  it  seems  just  that 
a  seaman  so  employed  by  him,  and  with  a  full  knowledge  of 
all  these  facts,  should  stand  in  a  like  position.  A  different 
course  would  be  tantamount  to  giving  Packard  a  claim  on 
the  owners,  as  owners,  when  they  had  not  employed  him ; 
nor  had  their  agent  done  it  for  them. 

There  must  have  been  no  knowledge  of  the  facts,  or  the 
repairs  be  very  durable,  or  the  charter  must  have  contem- 
plated it,  if  the  owners  are  liable  for  repairs,  when  the 
master  has  hired  the  vessel,  and  orders  them.  Molloy,  356 ; 
2  Brown's  Civ.  and  Ad.  135.  The  usage  in  such  case  to 
look  to  the  captain  alone,  would  be  nothing  more  than  what 
seems  legal  and  reasonable. 

In  new  cases  an  existing  usage  should  not  be  without 
some  influence.  The  George,  1  Sumner,  151 ;  The  Reeside, 
2  Sumner,  567.  Indeed,  usage  governs  often  at  particular 
places,  as  to  the  duties  of  seamen.  1  Peters,  Adm.  193, 
note ;  Ware,  454 

But  however  any  of  these  views  may  be,  in  their  force 
and  weight,  I  think  the  dismissal  of  this  libel  by  the  Dis- 
trict Court  is  on  another  ground  so  well  supported,  both  by 
principle  and  authority,  that  the  decree  ought  not  to  be 
reversed.  It  is  the  long  delay  to  resort  to  the  vessel,  and 
when,  in  the  mean  time,  the  owners  had  changed,  a^d  one 
of  them  become  insolvent 
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The  claim  of  a  seaman  for  wages  on  the  vessel,  is  a 
species  of  lien  upon  an  article,  which  he  should  not  long 
forbear  to  enforce,  or  it  may  become  inequitable.  Having 
assisted  to  keep  in  repair,  and  navigate  and  use  her  for 
purposes  profitable  to  the  owners,  and  having  been  so  at- 
tached to  it  by  a  contract  or  shipping-papers,  and  having 
been  exposed  to  all  the  risks,  and  toils,  and  responsibilities 
of  a  seaman  in  her,  he  is  allowed  a  privilege  to  charge  and 
hold  on  upon  her  for  his  payment 

But  all  analogies  show  that  the  claim,  if  renewed  after 
long  abandoned,  will  mislead  the  public  as  well  as  the 
owners ,  and  embarrass  commerce  and  sales,  through  secret 
and  unknown  and  unrecorded  outstanding  claims.  Mari- 
time liens  are  not,  like  Common  Law  liens,  limited  to  posses- 
sion.   Nestor,  1  Sumner,  83. 

Indeed,  exclusive  possession  seldom  accompanies  them  at 
all.  But  they  are  claims  in  rem,  or  charges  in  rem,  having 
priority,  and  are  to  be  seasonably  enforced,  else  they  may 
work  great  fraud  in  the  community,  where  possession  is  not 
taken  or  retained  and  no  public  register  or  record  is  made 
of  them,  and  the  property  thus  secretly  encumbered  is 
allowed  to  depart,  it  may  be,  again  and  again,  to  the  oppo- 
site side  of  the  globe.  Nestor,  1  Sumner,  87;  Ex  parte 
Foster,  2  Story,  145. 

Hence,  where  Congress  has  given  an  express  lien  in  the 
two  acts  before  referred  to,  they  evidently  contemplate,  as  a 
part  of  sound  public  policy,  a  speedy  and  prompt  enforce- 
ment of  it. 

The  first  act  provides  that  seamen,  ''  as  soon  as  the  voy- 
age is  ended"  and  the  cargo  and  ballast  fully  discharged, 
''  shall  be  entitled  to  all  the  wages  due ;  and  if  not  paid  in 
ten  days,  or  if  a  dispute  arises,  the  master  shall  be  sum- 
moned to  show  cause  why  process  shall  not  issue  against 
the  vessel,"  according  to  the  course  of  admiralty,  to  answer 
for  the  said  wages ;  ''  and  if  the  master  neglects  to  appear  or 
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settle  for  the  wages,  process  is  to  issue  forthwith,  and  the 
roaster  must  produce  the  contract  or  day-book,"  and  if  the 
vessel  is  about  to  proceed  to  sea  before  the  ten  days  have 
expired,  or  has  left  the  port  of  delivery  before  paying  the 
wages,  ''  immediate  process  out  of  any  Court  having  admi- 
ralty jurisdiction"  may  be  had.  This  looks  to  early  pro- 
ceedings only,  and  contemplates  only  ten  days'  delay,  and 
indeed  no  departure  of  the  vessel,  even  on  a  new  voyage, 
till  the  libel  should  be  filed.  And  if  she  does  in  the  mean 
time  depart,  or  prepares  to  depart,  a  process  still  earlier  than 
ten  days  can  be  instituted  against  her. 

In  the  case  of  fishing  vessels,  the  claim  given  to  the  sea- 
men on  the  vessel  is,  by  the  act  of  June  19th,  1813,  sec.  2, 
limited  to  six  months  after  the  sale  of  the  fish  or  fare ;  but 
is  given  for  that  period  as  fully  as  in  the  merchant  service* 
Indeed  the  sailor,  after  reaching  land,  is  so  impatient  for  his 
wages,  and  so  needy,  that  he  will  seldom  consent  to  wait 
long,  unless  his  contract  or  service  has  been  of  a  land  char- 
acter rather  than  maritime,  and  his  habits  partake  more  of 
the  former  business.  The  law,  in  order  to  protect  him  under 
his  improvident  habits,  when  a  mere  seaman,  gives  him 
three  modes  of  redress  and  security,  so  as  speedily  and 
surely  to  obtain  his  just  dues.  But,  doing  this,  and  follow- 
ing the  claim  on  the  vessel,  even  to  the  last  plank  or  nail, 
if  wrecked  or  condemned,  (1  Dods.  Adm.  40;  Ware,  41;) 
yet  a  corresponding  diligence  must  be  exercised,  in  order 
to  secure  freedom  and  safety  to  commercial  transfers  of 
property  against  secret  liens.  A  prominent  reason  for  giving 
him  a  libel  in  the  admiralty,  against  the  ship,  is,  that  he  may 
at  once  detain  her  for  security ;  and  another  is,  that  the  Ad- 
miralty Court  being  always  open,  he  may  obtain  satisfaction 
sooner  than  by  a  suit  at  Common  Law.  2  Brown  Civ.  and 
Ad.  Law,  77,  86. 

Most  other  liens,  raised  by  implication,  if  at  Common  Law, 
are  dissolved  by  a  separation  from  the  goods,  which  is  per- 
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manent  and  of  much  length.  1  Es.  C.  109;  1  D.  &E.  4; 
3  D.  &  E.  119;  6  East,  27.  The  innkeeper  has  it  only  till 
his  guest  receives  his  baggage,  and  quits.  The  common 
carrier  does  not  retain  his  lien  after  the  articles  are  delivered 
over.  Even  in  maritime  cases,  a  lien  on  goods  for  freight  is 
lost,  if  the  goods  are  delivered,  or  time  is  allowed  to  the 
charterer  of  the  vessel  to  make  payment  of  the  freight. 
2  Ld.  R.  974;  6  Mod.  12;  11  Mod.  6  ;  4  Adolph.  &  El.  260; 
2  Brown,  Civ.  and  Ad.  Law,  82.  In  many  cases,  liens  on 
domestic  ships  by  those  repairing  or  furnishing  materials  for 
repairs  are  also  lost,  if  the  ships  are  allowed  to  go  to  sea 
without  the  liens  being  enforced  on  them.  1  Gilpin,  D.  C. 
105;  Montague  on  Liens,  19;  2  Moore,  34;  Abb.  on  Shipp. 
77,  etc. ;  8  Wheat  268 ;  2  Dow,  29 ;  11  Mass.  34 ;  16  Johns. 
298 ;  16  Johns.  89. 

But  there  may  be  cases  of  supplies  furnished,  or  money 
advanced  to  the  master  in  a  foreign  place,  which  are  not 
secured  by  an  express  contract  of  bottomry  or  mortgage, 
and  time  expressly  given,  but  being  to  be  repaid  usually  out 
of  the  fruits  of  the  voyage,  may  rest  on  a  different  ground, 
and  create  liens  for  the  whole  voyage,  or  longer. 

It  is  not  here  pertinent  to  examine  them,  and  I  merely 
allude  to  them  with  a  view  to  exclude  them.  See  Leland 
V.  The  Medora,  post. 

Again,  a  lien  on  goods  for  salvage  is  lost,  if  the  goods  are 
given  up  to  the  possession  of  the  owner.  The  Fair  Amer- 
icatij  1  Peters,  Ad.  94,  95.  The  policy  of  the  law  to  shorten 
such  liens,  is  manifested  also  in  those  which  are  expressly 
allowed  by  statute.  Thus,  where  a  lien  has  been  created 
by  express  statute,  in  favor  of  mechanics  on  houses  they 
have  helped  to  build  for  others,  it  usually  is  made  to  last  for 
only  six  months,  and  sometimes  but  thirty  or  sixty  days. 
They  too  are  at  times  required  to  be  recorded.  See  the 
Revised  Statutes  of  Massachusetts. 

All  these  limitations  are  wise,  whether  created  by  statute 
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or  usage,  so  as  to  prevent  secret  claims  from  existing  on 
property,  independent  of  its  possession,  and  independent  of 
what  is  recorded  by  mortgages  or  otherwise ;  and  so  as  to 
obviate  litigation,  and  remove  speedily  any  obstacle  to  the 
free  disposal  and  circulation  of  property.  14  Serg.  &  Rawl. 
333. 

To  allow  a  seaman,  then,  after  his  voyage  is  over  and  his 
contract  ended,  and  his  connection  with  the  vessel  dissolved, 
and  he  embarked  for  years  in  employment  elsewhere,  to 
retain  a  secret  claim  on  the  vessel,  and  thus  prevent  her  sale 
or  use,  unincumbered,  and  thus  embarrass  any  new  pur- 
chaser without  notice,  would  be  very  bad  policy.  Abbott  on 
Shipp.  187,  note,  and  639,  note;  The  Rebecca,  Ware,  212; 
3  Kent,  Com.  198. 

Much  more  would  the  long  continuance  of  the  lien,  under 
these  circumstances,  not  be  reasonable,  if  the  lien  itself,  for 
any  time  whatever,  was  doubtful  from  the  nature  of  his 
imdertaking;  as  here,  being  as  much  that  of  a  laborer  to  lay 
the  stone,  which  the  vessel  carried,  as  to  navigate  her,  and 
not  having  signed  any  shipping  articles  as  a  seaman,  nor 
being  engaged  on  the  high  seas,  or  even  in  the  coasting  trade 
to  other  States. 

The  seaman,  like  the  common  carrier  or  innkeeper,  or 
mechanic,  would  still  be  able  to  sue  on  his  contract,  till 
barred  by  some  other  equitable  defence,  or  by  some  statute 
of  limitations.  By  the  statute  of  Anne,  he  is  not  barred,  in 
an  action  at  law  for  wages,  till  six  years  be  expired.  See  Jay 
V.  AUeUj  at  this  term. 

Again,  in  equity,  a  party,  though  otherwise  chargeable,  is 
sometimes  relieved  if  there  has  been  such  delay  in  the 
complainant  as  to  prevent  the  respondent  from  having  a 
remedy  over  so  good  as  if  prosecuted  earlier.  See  Mason 
et  al  V.  Crosby,  1  Woodb.  &  Min.  342.  If  the  delay 
leads  to  new  interests  and  relations,  it  operates  against  the 
plaintiff  guilty  of  it,  and  sometimes  lessens  the  amount  to 
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be  refunded,   and  at  others  prevents  the  rescinding  of  a 
contract 

Courts  of  admiralty,  on  the  matters  within  their  jurisdic* 
tion,  must  be  governed  by  equitable  principles.  8  Pet.  538 ; 
2  Mason,  561;  3  Mason,  16;  I  Hagg.  Adm.  176,  357.  They 
are  Chancery  Courts  for  the  sea.  See  Jay  v.  AUetty  this  teruL 
Here  a  new  owner  of  one  quarter  has  come  in  instead  of 
Hersey,  and  any  remedy  over  against  the  latter  had  become 
worthless  by  his  insolvency. 

This  part  of  the  case,  it  will  be  seen,  does  not  go  on  the 
ground  that  the  claim  of  the  plaintiff  is  barred  on  his  con- 
tract with  the  master  in  two  or  three  years,  or  in  any 
period  short  of  the  Statute  of  Limitations,  as  before  sug- 
gested, if  one  exists.  Angell  on  Limitations,  ch.  4,  $  3 ;  2 
Sumner,  R.  212 ;  3  Sumner,  R.  286.  But  it  rather  proceeds 
on  the  ground,  that  if  the  seaman  sets  up  an  equitable  lien 
on  the  vessel  as  collateral  security  to  that  contract,  and  one 
raised  by  construction  of  law,  and  not  regulated  by  express 
contract  or  positive  statute,  he  must  enforce  it  within  an 
equitable  period,  considering  the  nature  of  the  lien  and  of 
the  employment  of  the  vessel,  and  the  changes  of  interest 
happening  in  it.  If  he  asks  equity,  in  this  respect,  it  must 
be  by  doing  equity,  and  not  violating  it. 

Where  the  vessel  was  so  situated  that  the  interests  in  her 
could  not  be  changed,  as,  if  condemned  abroad,  as  in  Pii- 
man  v.  Hooper^  3  Sumner,  R.  286 ;  or  where  the  length  of 
time  is  accounted  for  by  absence  of  the  seaman  or  want  of 
recovery  for  the  vessel  when  condemned  or  lost  after  freight 
is  earned ;  {Sheppard  et  aL  v.  Taylor  eial.y5  Peters,  R.  675 ;) 
the  only  bar,  perhaps,  in  most  cases,  is  the  Statute  of  Limi- 
tations, or  what  is  equivalent  to  it 

All  depends,  if  the  title  in  the  vessel  has  not  been  sold,  on 
the  circumstances  and  the  equities  of  the  case.  3  Kent, 
Com.  196 ;  Blaine  v.  Ch.  Carter,  4  Cran.  328 ;  3  Hagg. 
Adm.  238;  The  Sarah  Ann,  2  Sumner,  R.  213;  Bee's  Adm. 
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86 ;  The  Rebecca,  Ware,  R.  212 ;  Eastern  Star,  Ware,  R. 
186;  Ship  Mary,  1  Paine,  181;  Curtis  on  American  Seamen, 
321 ;  2  Story,  R.  468.  These  may  require,  as  a  general  rule, 
that  the  lien  for  wages  is  to  end,  if  not  enforced  soon  after 
the  voyage  endk  Semb.  4  Cranch,  328.  See  former  anal- 
ogies. 

And  yet  cases  may  occur  where  equity  would  enlarge  the 
time,  on  some  facts,  to  one  year,  and  on  others  to  several 
years.  When  the  vessel  continues  in  existence  and  em- 
ployed, or  is  sold  without  notice,  no  case  has  been  found 
where  the  lien  extended  beyond  the  end  of  the  next  voyage. 
There  is  a  positive  statute  thus  in  2  Laws  of  Penn.  475, 
March  27,  1784;  Ware,  R.  212,  213.  The  time  of  delay 
there  was  only  nine  months.  If  an  owner  himself  neglects 
to  resume  a  claim  on  his  ship,  once  derelict  or  abandoned,  a 
year  and  a  day,  he  is  estopped  from  recovering  his  own 
property.  Ware,  R.  41 ;  1  Rob.  Adm.  34 ;  2  Brown's  Civil 
and  Adm.  Law,  49. 

Justice  Livingston  says,  there  is  no  rule  requiring  seamen 
to  prosecute  at  once,  —  though  in  France,  after  a  sale  of  a 
vessel  and  one  voyage,  they  will  not  allow  a  proceeding 
in  rem.  The  Ship  Mary,  1  Paine,  C.  C.  186.  In  that  case, 
the  seamen  were  discharged  at  New  Orleans,  and  prosecuted 
at  New  York,  their  home,  as  soon  as  the  ship  returned  there 
from  Liverpool,  which  was  her  originally  intended  voyage, 
(p.  186.)  Though  she  remained  some  time  at  New  Orleans, 
over  six  months,  yet  she  was  sued  speedily  on  her  return. 

The  present  case  is,  therefore,  decided  on  its  own  peculiar- 
ities, as  before  explained.  Again,  if  the  responsibiliiy  of  the 
vessel  for  the  fulfilment  of  the  contract  of  the  master,  if 
existing  at  all,  was  considered  like  that  of  a  surety  for  the 
master,  being  collateral,  though  it  is  not  so  strong  as  that, 
how  incumbent  would  it  be  to  resort  to  the  surety  early,  and 
not  sleep  over  claims,  till  the  original  debtor  becomes  insol- 
vent, and  the  interests  of  the  owners  have  changed  ?    The 
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United  States'  laws,  as  to  sureties  of  deputy  postmasters,  on 
tkccount  of  the  danger  of  injury  to  them  by  long  delays 
expressly  exonerate  them,  if  the  principal  be  not  sued  m 
two  years  after  the  debt  is  liquidated. 

So,  in  Courts  of  Equity,  sureties  are  often  exonerated  by 
negligence  as  to  the  principals,  or  giving  them  new  and 
extraordinary  forbearance,  if  the  liability  over  has  been 
injured  or  lost  by  the  principal  becoming  insolvent,  after  the 
usual  credit  or  agreed  delay  expired,  or  after  the  claim 
ought  to  have  been  enforced  according  to  the  ordinary  course 
of  business  and  its  usages.  7  Johns.  332,  semb. ;  13  Johns. 
383;  King  v.  Baldwin,  17  Johns.  384. 

There  is  another  ground  of  defence  under  positive  prece- 
dents, which  might  be  urged  so  far  as  regards  the  new 
owner  in  the  ship  and  his  interests  in  common  cases.  He  is 
a  purchaser  for  valuable  consideration  without  notice,  for 
aught  which  appears,  of  this  secret  outstanding  trust,  and 
usually  would  hold  property,  thus  purchased,  exonerated 
from  such  a  trust.  2  Story's  Eq.  Jurisp.  1217,  1228 ;  9  Yes. 
Jun.  100.  This  would  be  correct  in  relation  to  trusts  on 
land,  growing  out  of  parol  agreements. 

So  in  mortgages  of  personal  property  not  recorded,  where 
they  are  required  to  be  recorded^  In  the  case  in  Ware,  212, 
213,  the  purchase  was  with  notice.  So  in  The  RAecca, 
Ware,  188.  But  in  case  of  liens  like  this,  it  deserves  more 
consideration  before  I  could  allow  it  to  prevail,  even  as  to 
that  purchaser,  if  the  want  of  notice  stood  as  the  only 
answer  to  this  claim,  so  much  like  a  bottomry  claim,  and 
of  which  a  record  or  notice  is  not  necessary.  See  Leland  v. 
The  Medara,  post. 

On  the  whole  facts,  the  nearest  precedent  which  I  have 
found  is  this.  In  the  case  of  a  lien  on  a  vessel  by  a  bottomry 
bond,  created  July  14,  1796,  and  to  take  e£fect  on  the  arrival 
of  the  vessel  in  Europe;  she  went  thither,  and  returned 
here  Sept.  28th,  1796 ;    but  she  was  not  then  arrested  or 


OCTOBER  TERM,  1816.  63 

Hathftway  9.  Roacb. 

libelled  to  pay  it,  and  it  was  delayed  till  the  19th  January, 
1798,  between  which  periods  she  had  made  two  voyages, 
and  been  attached  by  creditors.  It  was  held  that  the  lien 
had  thus  become  discharged.  Blaine  v.  Ship  Charles  Carter 
ei  aL,  4  Cranch,  328.  But  this  was  less  delay  than  has 
occurred  here ;  and  Justice  Story  says,  in  Notes  to  Abbott  on 
Shipping,  639,  that  the  rule  would  be  similar  in  a  lien  for 
wages  as  in  a  bottomry  lien. 
The  decree  below  is  affirmed. 


Joshua  G.  Hathaway  v.  William  Roach. 

No  act  of  Ckmgrtiss  is  in  force,  whieh  in  terms  gives  eotis  to  the  prevailing  party. 

Bot  several  acts  recognise  the  existence  of  the  right  of  snch  a  party  to  costs  gener- 
ally, and  several  specify  the  fees,  which  shall  be  paid  to  certain  officers,  jurors, 
and  witnesses.  It  is  doubtful  whether  the  act  of  March  1,  1794,  which  allowed 
to  parties  each  compensation  for  travel  and  attendance  and  attomey^s  fees  as  were 
given  in  the  Superior  Courts  of  the  respective  States,  is  now  in  force. 

But  the  34th  section  of  the  Judiciary  Act,  settling  the  rights  of  parties  in  the 
Courts  of  the  United  States  by  the  laws  of  the  States,  when  not  provided  for 
by  Congress  specially,  is  broad  enough  to  cover  the  rights  of  parties  to  costs  $ 
and  this  construction  is  strengthen^  by  a  cotemporaoeous  constraction,  and  a 
practice  since  of  half  a  century  conforming  to  it. 

There  are,  also,  several  rules  of  the  Supreme  Court  of  the  tTnited  States,  and  of  the 
Circttit  Court,  beside  several  acts  of  Congress,  which  recognise  the  general 
right  of  the  prevailing  party  to  costs. 

Where  neither  the  laws  of  a  State,  nor  the  acts  of  Congress  provide  for  the  allow- 
ance of  any  particular  item  of  costs,  it  is  to  be  taxed  only  when  relating  to  the 
competent  evidence  in  the  case,  and  connected  with  what  is  appropriately  a 
matter  of  cost  rather  than  damages,  and  expenses  in  preparing  a  cause. 

The  Court  must  use  a  sound  discretion  as  to  such  items,  and  allow  in  amount 
only  a  reasonable  compensation. 

Models,  like  the  plaintiff's,  in  a  suit  for  violating  a  patent,  obtained  by  the  defend- 
ant, are  a  proper  item,  as  they  are  evidence,  and  the  plaintiff  is  not  obliged  by 
law  to  produce  them.    Models  of  other  patents  are  not  taxable. 

Copies  of  the  patent  of  the  plaintiff  procured  by  the  defendant  are  not  taxable,  as 
the  plaintiff  is  bound  to  produce  them.  But  copies  of  assignments  of  the  patent, 
procured  by  the  defendant,  are  taxable,  as  they  are  evidence,  and  o(ten  impor- 
tant, and  the  plaintiff  is  not  bound  to  produce  them.    A  deposition,  properly 
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taken,  cannot  be  taied  if  the  party  taking  it  did  not  ose  it,  bat  pot  the  witness 
on  the  stand  and  taxed  him  as  attending. 
If  a  case  is  suspended  for  a  few  days,  and  postponed  by  agreement  of  parties,  and 
not  by  order  of  the  Coart,  except  to  carry  the  agreement  into  effect,  the  witnesses 
will  not  be  allowed  another  traTcl,  unless  it  was  a  part  of  the  agreement,  bat 
their  continued  attendance  till  discharged  will  be  allowed  in  such  case.  In 
the  Courts  of  the  United  States  witnesses  are  entitled  to  trarel  "  from  the  places 
of  their  abode,*'  by  the  act  of  Congress,  though  beyond  the  line  of  the  State, 
unless  otherwise  agreed  by  the  parties. 


This  was  an  action  for  a  violation  of  a  patent  of  the  plain- 
tiff for  a  two-flue  stove  for  cooking. 

At  the  trial  here  at  this  term,  several  rulings  were  made, 
and  the  cause  not  finished  as  to  the  testimony  when  the 
plaintiff  became  nonsuit. 

But  the  case  had  been  on  trial  between  two  and  three 
weeks  before  the  nonsuit,  and  by  agreement  between  the 
parties,  without  any  order  from  the  Court  except  to  acquiesce 
in  the  agreement,  the  trial  had  been  suspended  and  post- 
poned for  about  ten  days,  after  it  had  been  in  progress  four 
or  five  days.  The  defendant's  bill  of  costs  was  taxed  and 
revised  by  the  clerk,  but  containing  several  items,  which, 
though  objected  to  by  the  plaintiff,  were  retained  by  the  clerki 
the  objections  were  heard  at  the  adjourned  term.  As  they 
will  fully  appear  in  the  judgment  of  the  Court  on  them  ren- 
dered at  the  same  session,  they  need  not  be  detailed  here. 

B.  R,  Curtis  and  Whiiingj  for  the  plaintiff.  Rand  and 
Choate^  for  the  defendant. 

Woodbury,  J.  Most  of  the  different  objections  to  the  bill 
of  costs  in  this  case  are  to  items  not  specially  provided  for 
by  any  statute.  If  allowed  at  all,  then,  it  is  to  be  from  con- 
siderations of  what  is  reasonable  and  equitable,  or  the  prac- 
tice of  Courts  rather  than  any  positive  statutes,  or  adjudged 
precedents,  which  are  reported  either  in  this  State  or  the 
United  States. 

It  is  a  little  extraordinary  that  no  act  of  Congress  gives 
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any  express  direction  for  taxing  any  of  the  items  in  contro- 
versy, except  perhaps  one,  and  that  very  few  directions  exist 
in  any  such  acts,  unless  as  to  the  fees  of  marshals,  clerks, 
and  jurors,  and  those  of  a  general  character  for  witnesses. 

It  is  still  more  extraordinary,  that  there  is  no  act  of 
Congress  expressly  enacting  that  costs  generally  shall  be 
given  to  either  party,  but  several  merely  specify  some  par-* 
ticulars  as  first  remarked,  which  may  be  taxed  for  particu- 
lar officers  and  persons. 

It  is  to  be  inferred,  however,  from  a  uniform  practice  over 
half  a  century,  that  the  prevailing  party  in  civil  actions  in 
the  Courts  of  the  United  States  is  to  recover  his  cost  to  some 
extent  or  other;  and  several  provisions  by  Congress  as  well 
as  some  rules  of  the  Supreme  Court,  no  less  than  of  this, 
seem  clearly  to  recognise  such  a  right  as  existing  by  law. 

Thus,  in  the  71st  section  of  the  act  of  March  2d,  1799, 
(Statutes  at  Large,  678),  a  revenue  officer,  prosecuted  with- 
out sufficient  cause,  is  entitled  to  recover  double  costs. 

So  the  act  of  March  1st,  1793,  §  4,  ch.  20,  Stat  at  Large, 
333,  gave  **  in  favor  of  parties  obtaining  judgments "  in 
Courts  of  the  United  States,  such  compensation  ''  for  their 
travel  and  attendance "  and  for  attomies'  and  counsellors' 
fees  as  were  given  in  the  Superior  Courts  of  the  respective 
States. 

But  this  act  was  to  be  in  force  only  one  year,  and  till  the 
end  of  the  next  session  of  Congress,  and  was  not  extended 
or  revised  till  by  Act  of  March  31st,  1796;  1  Laws,  461. 
It  was  then  continued  in  force  two  years  longer,  and  till  the 
close  of  the  next  session.  But  no  express  renewal  was 
then  made. 

When  the  act  of  February  28th,  1799,  was  passed,  it 
omitted  in  terms  to  make  this  provision  perpetual.  But  it 
was  probably  designed  to  make  the  act  as  an  act  perpetual ; 
because  it  expressly  repealed  the  third  section  of  it 

And  the  Courts  and  the  profession  have  ever  since  acted 
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on  the  premises  as  if  the  rest  of  the  act  was  operative,  and 
they  have  allowed  or  withheld  those  fees  for  attendance  and 
attorneys  as  the  State  Laws  or  Superior  Courts  under  them 
did.  See  4  Wash.  C.  C.  646,  and  Swazey  v.  Foster^  at  this 
session. 

But  whether  this  be  considered  as  legally  done  under  these 
acts,  or  some  others,  if  at  all,  is  not  very  clear. 

I  have  recently  held  in  the  case  last  named,  (2  Woodb.  ic 
Minot,  1,)  that  it  is  not  to  be  justified,  as  was  there  supposed 
by  counsel  under  the  Acts  of  Congress  in  relation  to  process. 

Though  this  Court  is  bound  to  conform  to  those  process 
acts,  even  where  final  discharges  are  made  under  them, 
(  UnUed  States  v.  Knight,  3  Sumner,  368,  376 ;  9  Pet.  329,) 
yet  the  taxation  of  cost  is  not  a  "  process  "  or  "  precept," 
but  rather  a  right  given  or  refused  by  State  laws,  or  those 
of  the  United  States. 

Further,  respecting  the  legislation  by  Congress  as  to  costs, 
it  will  be  seen  that  the  act  of  Congress  of  February  28, 
1799,  expressly  fixes  the  fees  for  witnesses  in  their  travel 
and  attendance  per  mile  and  per  day.  1  Statutes  at  Large, 
626. 

So  costs  are  given  against  defendants  in  criminal  cases. 
Sec.  6  of  act  of  May  8th,  1792. 

So  in  prosecutions  for  penalties,  (act  of  May  8,  1792;  1 
Stat,  at  Large,)  as  existing  in  the  difierent  States,  and  some- 
times against  plaintiffs. 

So  the  act  of  July  22d,  1813,  authorizes  the  consolidation 
of  suits  and  costs,  where  several  are  instituted.  3  Stat,  at 
Large. 

So  in  admiralty  and  equity  cases,  the  "  rates  of  iees " 
shall  be  allowed  as  in  the  States  in  like  Courts  and  cases. 
I  Statutes  at  Large,  94;  Act  of  September  29,  1789.  See 
also' 2  Statutes,  by  Story,  65,  $  23. 

So  the  20th  section  of  the  Judiciary  Act  restricts  the 
plaintiff  from  receiving  cost  at  all,  unless  he  recovers  as 
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much  as  $500  debt  or  damages,  and  subjects  him  in  such 
case  to  cost  in  the  discretion  of  the  Court  I  Statutes  at 
Large,  83. 

This  raises  a  strong  implication,  that  in  other  cases  the 
plaintiff  is  entitled  to  cost ;  and  enacts  expressly,  that  the 
defendant  may  receive  them  in  the  particular  case  de- 
scribed. 

Again,  the  34th  section  of  this  same  Judiciary  Act  pro* 
vides,  that  the  laws  of  the  different  States  shall  be  the  guide 
to  this  Court  in  settling  the  rights  of  parties  where  no  pro- 
yision  is  made  by  the  Constitution  or  acts  of  Congress. 

This  is  probably  the  most  material  express  provision,  cov* 
ering  this  inquiry,  as  it  is  broad  enough  to  embrace  cost. 

It  is  no  very  forced  construction  to  suppose,  that  this  ap- 
plies to  the  rights  to  costs  as  well  as  to  the  rights  connected 
with  the  merits  in  controversy  on  the  pleadings.  As  first 
remarked,  the  right  to  costs  is  often  very  valuable.  At  all 
events,  it  is  understood  to  have  been  the  practical  usage  by 
the  Courts  of  the  United  States  to  conform  to  the  State  laws 
as  to  costs,  when  no  express  provision  has  been  made  and 
is  in  force  by  any  act  of  Congress  in  relation  to  any  par- 
ticular item,  or  when  no  general  rule  of  Court  exists  on 
this  subject  Hence  that  may  be  deemed  a  contemporaneous 
construction  of  this  and  the  other  acts  of  1799  before  referred 
to,  which,  having  been  made  or  conformed  to  for  half  a 
century,  should  not  now  be  departed  from  without  new 
legislation. 

Besides  this,  in  the  various  reported  cases,  which  exist  in 
relation  to  costs  in  those  Courts,  it  seems  to  have  been  taken 
for  granted,  that  either  under  the  Judiciary  Act  or  some 
others,  they  are  to  be  allowed,  and  generally  as  the  laws 
of  the  different  States  provide,  where  Congress  has  not 
legislated.  See  4  Wash.  C.  C.  546 ;  Lessee  of  Bourne  v. 
Brown  et.al.,2  Wash.  C.  C.  271 ;  The  Antelope,  12  Wheat 
549. 
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The  only  exceptions  to  this  are,  that  costs  are  by  various 
decisions,  and  by  a  rule  of  the  Supreme  Court,  never  awarded 
against  the  United  States.  See  45th  Rule ;  3  Dall.  301 ; 
United  States  v.  Barker,  2  Wheat.  395 ;  3  Cranch,  73 ;  12 
Whart.  346 ;  8  Pet.  150 ;  8  Greenl.  R.  106 ;  or  against  a  State, 
2  Tyler,  44 ;  4  Gill  &  John.  607 ;  4  How.  639.  And  that 
they  are  not  given  where  the  Court  possess  no  jurisdiction 
over  the  subject-matter.  See  the  cases  collated  in  Bumham 
V.  Rangely,  Maine  Dist.  May  Term,  1847 ;  2  Woodb.  6l 
Minot,  post. 

The  rule  of  the  Common  Law  which  gave  no  costs,  has 
not  prevailed  in  this  Court  or  in  Massachusetts.  2  Inst.  288 ; 
Jackson  on  Real  Actions,  99. 

But  rather  the  Statute  of  Gloucester,  which  allowed  costs 
in  cases  of  damages,  and  which  being  a  portion  of  the  laws 
of  England  when  our  ancestors  emigrated  hither,  came  with 
them.  It  was  a  part  of  their  birthright,  and  applicable  to 
their  condition  here,  and  practised  on,  if  it  had  not  been 
expressly  re-enacted  in  Massachusetts  either  as  a  Colony  and 
a  State.*  See  Otoners  of  the  huda  v.  The  Oiffners  of  the 
De  Soto,  5  Howard,  441,  Opinion  of  the  Minority ;  State 
V.  Rollins,  8  N.  Hamp.  R.  650.  Also,  United  States  v.  New 
Bedford  Bridge,  Mass.  Dist.  Oct  Term,  1846j  1  Woodb.  & 
Minot,  467. 

If  it  has  been  altered  in  any  particular  in  Massachusetts 
by  any  express  statute,  which  may  relate  to  this  inquiry,  it 
is  only  to  give  costs  to  "the  party  prevailing"  in  all  cases  of 
trials,  under  certain  express  exceptions,  and  hence  to  prevent 
other  exceptions  from  being  made  which  are  accustomed  to 
be  elsewhere. 

Costs  are  now,  by  virtue  of  statute,  allowed  in  Massachu* 
setts  in  all  cases,  jurisdiction  or  otherwise,  as  in  all  there  is 
a  party  prevailing.  Hunt  v.  Inhabitants  of  Hanover,  8 
Met  343 ;  7  Met  591.   The  statute  supposed  to  sanction  this 
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is  that  of  1786,  ch.  121,  which  gives  costs,  in  terms,  in  ''all 
civil  actions  to  the  party  prevailing." 

This  is  contrary,  however,  to  the  general  rule  in  most  of 
the  States,  and  the  decisions  in  the  Federal  Courts,  where  no 
jurisdiction  exists  over  the  subject-matter,  and  can  be  justi* 
fied  only  by  a  broader  construction  of  the  Massachusetts 
statute  than  is  usual  in  like  cases.  See  Bumham  v. 
Bangeljfy  Post 

The  practice  to  allow  costs  in  ordinary  cases  to  the  suc- 
cessful party,  extends  in  most  of  the  States,  even  beyond 
the  Statute  of  Gloucester,  as  that  gave  them  only  where 
damages  were  recovered,  and  as  an  increase  or  increment  to 
the  damages.    3  Bl.  C.  399. 

But  by  23  Hen.  8th,  ch.  16,  the  defendant  was  also  al- 
lowed costs  on  a  nonsuit  or  verdict  in  his  favor.  So  8  Eliz- 
abeth, ch.  2,  and  various  others  since  as  to  both  plaintiff 
and  defendant  See  I  Harrison,  D.  1716,  ''Costs;"  2  Tidd's 
Pr.  864,  some  cases  early  as  62  Hen.  3.  In  time  in  England, 
where  the  plaintiff  would  be  entitled  to  cost,  the  defendant 
was,  if  recovering.     Qreeiham  v.  Theale^  3  Burr.  1723. 

All  the  statutes  passed  in  England  before  the  emigration 
of  our  ancestors,  when  suited  to  our  condition,  became  in 
force  here  as  much  as  the  Common  Law.  (See  cases,  ante.) 
Thus,  in  Massachusetts,  and  like  the  Civil  Law,  the  rule  is, 
without  respect  to  damages,  vincius^  viciori  in  expensis  con^ 
demnaius  est 

They  go  to  the  party,  prevailing  on  the  whole,  though 
failing  as  to  a  part  WUliams  v.  Wrighij  1  Wend.  277. 
Some  of  the  rules  of  this  Court  tend  to  sustain  these  views. 
The  41st  seems  to  authorize  the  prevailing  party  to  have  his 
cost  as  is  the  provision  in  the  Massachusetts  Statutes.  So 
the  10th  and  11th  rules. 

So  the  45th  rule  of  the  Supreme  Court  of  the  United 
States  expressly  recognises  the  right  of  the  prevailing  party 
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to  costs,  except  against  the  United  States,  and  so  do  the  20th 
and  37th. 

These  inquiries  need  not  be  protracted,  as  they  have  been 
pursued  far  enough  to  show  the  propriety  of  allowing  some 
cost  to  the  prevailing  party  in  this  Court,  though  not  expressly 
provided  for  in  the  present  case  by  any  special  Act  of 
Congress. 

We  seem  justified,  therefore,  to  make  the  amount  and 
items  of  cost  in  the  State  Courts,  the  general  guides  where 
no  acts  of  Congress  give  specific  directions  as  to  those 
amounts  or  items. 

But  the  Courts  of  Massachusetts  are  not  directed  by  any 
positive  statute  how  to  act  in  respect  to  several  of  the  items 
objected  to  here.  Nor  is  their  practice  in  respect  to  such 
items  known  to  the  counsel,  if  these  items  have  ever  been 
called  to  the  notice  of  the  State  Courts. 

What  then  is  proper  to  be  done  under  such  circumstances, 
as  to  those  particular  items?  In  cases  of  admiralty,  it  has 
been  laid  down,  that  costs  and  expenses  are  to  be  allowed 
according  to  the  ''  sound  discretion ''  of  the  Court  in  items 
not  regulated  by  any  statute.  Canter  v.  American  ^  Ocean 
Ins.  Co.,  3  Peters,  319. 

Looking  to  long  usage  here  and  elsewhere  in  some  such 
items  of  costs,  all  Courts  may  be  said  to  possess  discretion 
as  to  the  amount,  as  well  as  the  allowance  of  them.  Yet 
where  they  have  such  a  discretion,  it  must  not  be  a  wild 
and  lawless  one,  but  governed  by  fixed  rules,  and  appro- 
priate principles,  connected  with  the  subject  of  costs.  Nor 
can  it  be  exercised  with  a  view  to  full  indemnity  as  to  every 
expense  to  a  party,  involved  in  litigation,  which  in  its  very 
nature  ever  has  been  and  always  will  be  in  many  respects 
ruinous. 

The  true  course  is  not  to  attempt  to  make  the  party  pre- 
vailing whole,  as  it  is  termed,  for  all  his  various  items  of 
expense  and  trouble;  for  that  would  be  vain,  without  much 
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farther  legislation  in  most  cases  of  parties  involved  in  litiga- 
tion. But  now  it  is  so  far  expressly  provided  for  and  to  be 
obeyed,  that  in  some  cases  double  costs  are  by  law  expressly 
allowed;  that  in  others,  some  of  the  costs  and  expenses 
are  permitted  to  be  compensated  in  the  award  of  damages 
by  the  jury,  {AUefh  v.  BlutU^  post;)  and  that  in  others 
the  Court  is  specially  empowered  in  its  discretion,  as  in 
Patent  cases,  to  treble  the  damages. 

Without  such  an  express  provision  in  England,  Courts  in 
their  discretion  have  allowed  actual  expense  and  loss  of  time 
paid  to  medical  men  and  attorneys  for  attendance  as  wit- 
nesses beside  the  usual  fees,  but  have  refused  it  to  all  others, 
such  as  experts  and  men  of  science.  2  Doug.  438 ;  3  Car.  & 
Payne,  212 ;  5  Maul.  &;  Sel.  166 ;  4  B.  Mon.  300 ;  Ljfon  v. 
Wiikes,  1  Cowen,  691. 

In  this  country  I  am  not  aware  that  any  Courts  without 
statute  have  gone  so  far  as  this,  where  some  fees,  though 
insufficient,  have  been  prescribed  expressly.  In  the  case  of 
the  Antelope,  12  Wheat  647,  it  seems  to  have  been  held, 
that  where  no  act  of  Congress,  or  law  of  a  State  regulated 
an  item  of  cost,  ''  its  amount  or  allowance  was  to  depend  on 
the  discretion  of  the  Court  taking  care  to  make  "  a  ''  reason- 
able compensation  "  and  that  only. 

This  is  a  very  broad  principle,  and  I  should  hesitate  to 
carry  it  out  in  all  things,  and  in  all  views  of  the  subject 

But,  limiting  it  to  matters  suitable  for  bills  of  cost,  and 
necessary  in  the  case  or  proper  as  evidence,  whether  in  its 
prosecution  or  defence,  it  may  be  the  best  guide  in  the  ab- 
sence of  express  and  detailed  legislation  as  to  many  items. 
6  Moore,  235. 

Let  us,  then,  by  this  rule,  test  the  different  items  which 
are  here  excepted  to,  and  not  in  any  way  provided  for  by 
the  State  laws  or  by  Congress. 

The  first  objection  is  to  the  double  travel,  charged  for  wit- 
nesses, who  attended  at  only  one  term,  but  attended  before 
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and  after  a  postponement,  made  within  that  term  by  agree- 
ment of  the  parties,  and  for  the  accommodation  of  the 
counsel  of  the  defendant. 

Had  the  witnesses  come  in  twice  at  different  periods,  and 
by  order  of  the  Court,  as  jurors  sometimes  do,  it  would  seem 
to  be  reasonable,  as  such  an  order  is  presumed  to  be  for  the 
public  convenience,  to  pay  the  witnesses  for  two  travels. 

The  jurors  generally  are  allowed  them  in  such  cases.  But 
when  the  witnesses  come  in  twice  at  the  same  term  on  ac- 
count of  a  postponement  by  agreement  of  the  parties,  and 
not  by  any  order  of  the  Court  and  not  on  public  account, 
the  payment  of  a  second  travel  to  them  should  depend  on 
the  agreement,  if  it  covers  the  case.  And  if  it  does  not 
cover  the  case,  it  seems  to  me,  that  the  presumption  of  law 
and  fact  must  be  that  the  witnesses  should  continue  their 
attendance,  and  be  paid  for  it  till  they  were  discharged  by 
the  parties  or  the  Court 

The  next  objection  is,  that  an  agreement  was  then  made 
between  the  parties  not  to  bring  in  new  witnesses  after  the 
adjournment  from  a  distance,  specifying  Albany  in  New 
York,  for  an  example,  as  to  distance ;  and  that  some  were 
brought  from  beyond,  from  Buffalo  or  Canada,  and  ought 
not  therefore  to  be  taxed. 

The  allowance  of  these  witnesses,  if  they  actually  at- 
tended, and  before  the  plaintiff  became  nonsuit,  though  not 
examined,  is  usual.  11  Pick.  241;  6  Scott,  410;  3  Smith, 
361 ;  11  Price,  511 ;  2  Chit.  R.  200. 

If  the  plaintiff  does  not  object  for  want  of  so  early  an 
attendance  as  the  disposition  of  the  trial  by  a  nonsuit,  the 
allowance  depends  entirely  on  the  agreement  If  that  is 
proved  satisfactorily  to  the  clerk  as  above  described,  then 
they  should  not  be  taxed  for  the  whole  distance,  but  if  not 
so  proved,  they  must  be  allowed.  Such  an  allowance, 
however,  is  unusual  in  this  State,  so  as  to  be  paid  travel 
beyond  the  line  of  the  State.     Melvin  v.  Whiting,  13  Pick. 
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184;  1  Met  293.  And  hence,  if  by  the  practice  in  this 
Court,  travel  still  further  has  been  accustomed  to  be  paid  in 
this  District  in  cases  at  law,  as  the  act  of  Congress  expressly 
says,  from  the  '^  place  of  abode,"  (1  Stat,  at  Large,  626,) 
it  would  be  very  natural  for  the  parties  to  make  an  agree- 
ment to  obviate  this  departure  from  the  rule,  which  prevails 
in  the  State. 

As  I  understand  this  act  of  Congress  of  February  28, 
1799,  it  is  imperative  on  this  point,  and  travel  has  been 
allowed  beyond  the  line  of  the  State  in  such  cases  by  my 
predecessor  after  full  hearing  and  deliberation.  Whipple  v. 
Man.  Comp.j  3  Story,  R.  85,  86. 

But  for  tliese  considerations,  I  of  course  should  not  feel 
inclined,  as  to  any  of  the  distant  witnesses,  to  depart  from 
what  is  considered  the  law  of  the  State,  in  respect  to  such 
travel.  » 

The  next  objection  is  to  the  items  of  models  of  stoves  pro- 
cured and  used  by  the  defendant. 

If  these  were  models  of  the  stoves,  described  in  the  plain- 
tiff's patent,  it  is  my  opinion,  contrary  to  that  of  the  counsel 
for  the  defendant,  that  the  plaintiff  was  not  bound  by  any 
law  to  produce  them.  ^ 

The  defendant  might  then  properly  and  usefully  obtain 
them.  They  were  likely  to  be  beneficial  in  explaining  the 
patent,  and  were  competent  evidence  of  its  coincidence  or 
difference,  compared  with  other  stoves ;  as  they  related  to 
doings  of  the  plaintiff  himself  on  the  subject  of  his  patent. 
For  such  models  the  defendant  ought,  therefore,  to  be  allowed 
a  ^'  reasonable  compensation."  This  must  be  what  it  was 
actually  worth  to  make  them,  and  not  of  course  what  was 
in  fact  given  for  them,  though  that  may  be  prima  facie  the 
standard. 

If  other  models  are  taxed,  I  do  not  think  them  proper 
items  for  the  bill  of  costs,  any  more  than  the  drawings  of 
other  patents  procured,  or  the  books  which  describe  them, 
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they  all  being  rather  arguments  than  proofs.    Baily  ei  aL  v. 
Beaumont,  11  Moore,  487. 

This  is  the  analogy  in  respect  to  maps  and  surveys  of 
land,  and  the  allowance  for  them,  as  those  of  the  land  in 
dispute  are  only  to  be  taxed  by  ordinary  practice  in  sodm 
States,  because  such  alone  are  evidence  in  the  cause. 

In  the  next  place  an  objection  is  made  to  the  cost  of  copies 
of  various  assignments  by  the  plaintiff. 

But  as  it  was  a  part  of  the  defence,  contemplated  before 
closing,  to  show  that  the  plaintiff  had  not  retained  an  interest, 
which  authorized  him  to  recover,  I  think,  that  the  defend* 
ant  acted  discreetly  in  procuring  these  copies.  They  were 
competent  and  proper  evidence  in  respect  to  such  a  defence, 
and  the  legal  charge  for  them  should  therefore  be  taxed. 
6  Pick.  540. 

In  England  the  expense  of  getting  them  is  also  allowed 
sometimes.     1  Alcock  &  Napier,  144 ;  2  Cowp.  548. 

Nor  was  he  bound,  as  is  argued,  to  ask  first  the  plaintiff's 
admission  as  to  these  assignments,  as  he  may  have  re- 
sided at  a  great  distance ;  and  the  defence  have  been  first 
thought  of,  when  it  would  be  too  late  to  ask  those  admis^* 
sions,  and,  if  refused,  to  procure  the  copies  before  the 
trial. 

But  as  to  a  copy  of  the  plaintiff's  patent,  I  think  that 
need  not  have  been  procured  by  the  defendant,  as  the  plain^- 
tiff  was  bound  by  law  to  offer  it  in  evidence,  could  not 
proceed  at  all  without  so  doing,  and  hence  it  was  not  needed 
in  order  to  be  used  as  evidence  by  the  defendant 

But  I  can  readily  see,  that  the  defendant  might  want  it 
for  himself  and  counsel,  in  order  to  examine  critically  what 
he  was  to  defend  against  That,  however,  was  a  want  not 
for  proof,  but  preparation  and  argument;  and  like  all  such 
documents,  is  not  generally  taxed  in  the  bill  of  cost,  but 
borne  by  each  party  for  himself 

Thus,  in  England,  experiments  made  to  test  a  patent  for 
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clarifying  sugar,  cannot  be  taxed  as  cost.  6  Moore,  235 ; 
3  B.  &  B.  72. 

It  is  said,  also,  that  in  one  instance  a  deposition  is  taxed 
of  a  witness,  who  was  examined  on  the  stand. 

If  this  be  so,  although  the  deposition  was  properly  taken, 
yet  if  the  party  chose  in  the  end  to  dispense  with  it,  and 
examine  the  witness  before  the  jury,  it  is  well  settled  in 
general  practice,  that  it  cannot  be  taxed.  Lane  v.  Stcne^ 
11  Pick.  627. 

It  is  unreasonable,  likewise,  that  the  party  should  be  sub* 
jected  to  pay  the  expense  of  the  travel  and  attendance  of  a 
witness  who  did  testify  at  the  trial,  and,  besides  that,  pay 
for  the  deposition  of  the  same  witnesses,  which  was  not  used 
at  the  trial. 

I  believe  these  remarks  will  dispose  of  all  the  objections 
made,  and  the  clerk  will  settle  the  bill  of  cost  finally  in  con- 
formity to  them. 


Allen  J.  Brown  v,  Ira  Notes  and  Another. 

If  a  dedaration  is  for  money  had  and  receiTed,  (ilOOO,)  and  also  for  a  like  sum  for 
goods  sold  in  the  asaal  form,  and  the  plaintiff  is  described  as  a  citizen  of  Rhode 
Island,  and  the  defendants  as  citizens  of  Massachusetts,  this  Court  has  primd 
Jade  jurisdiction  in  the  case. 

If  at  the  trial,  the  plaintiff  proves  his  case  by  a  note  from  the  defendants  to  a  third 
person,  promising  to  pay  money  to  him,  or  order,  and  proTes  the  indorsement  by 
him  to  the  plaintiff,  this  Conrt  still  has  jurisdiction,  if  the  original  promisee  was 
a  citizen  of  Rhode  Island,  and  could  sastain  an  action  on  the  note  without  its 
being  assigned,  or  indorsed. 

A  promissory  note  is  good  evidence,  under  the  money  counts,  in  a  suit  by  an 
indorsee  as  well  as  by  the  payee,  and  entitles  him  to  recover,  unless  rebutted  by 
coonter  evidence. 

In  Massachusetts  and  the  Courts  of  the  United  States  such  a  note  is  not  regarded 
as  a  merger  of  the  original  consideration  ;  but  if  the  conditions  attached  to  the 
payment  of  that  consideration  have  not  been  complied  with,  or  followed,  it  is 
donbtful  whether  the  plaintiff  can  recover  on  the  general  coonts ;  and  if  any 
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conditions  are  in  the  note,  they  are  presumed  to  have  been  in  the  original 
liability,  and  a  recovery  could  not  be  had  on  the  note  any  more  than  on  the 
original  consideration,  without  a  compliance  with  them. 
If  one  of  these  terms  or  conditions  be  a  credit  of  six  months,  and  the  time  had 
expired  before  suit,  it  will  not  defeat  a  recovery  on  the  general  counts ;  and  so, 
if  one  of  them  was,  that  the  money  was  payable  at  either  of  the  banks  in  Boston, 
such  a  clause  in  a  note  does  not  exonerate  the  maker  from  paying,  as  if  general 
in  its  place  of  psyment,  unless  he  proyes  that  the  money  was  got  ready  by  him 
at  the  time  and  place  mentioned. 

This  was  an  action  of  assumpsit  on  several  general  counts 
for  goods  sold,  money  had  and  received,  &c. 

The  plaintiff  is  described  as  a  citizen  of  Rhode  Island, 
and  the  defendants  as  citizens  of  Massachusetts ;  the  sum, 
demanded  in  damages,  both  in  the  declaration  and  ad  dam- 
num, is  $1000. 

The  defendant,  Noyes,  appeared  and  pleaded,  that  he 
never  promised  jointly  with  Cobb,  the  other  defendant,  as 
alleged. 

At  the  trial  here,  at  an  adjournment  of  this  term,  before 
Justice  Sprague,  the  plaintiff  offered  in  evidence  in  support 
of  the  money  count  in  the  declaration,  a  note  dated  at  Abing- 
ton,  August  14th,  1845,  to  C.  A.  Cobb,  or  order,  for  $250, 
value  received,  payable  in  eight  months,  ''  at  either  bank  in 
Boston,"  and  signed  by  Noyes  &  Cobb. 

This  was  accompanied  by  other  evidence  that  C.  A.  Cobb, 
the  promisee,  was  then  a  citizen  of  Rhode  Island,  and  of 
his  indorsement  of  the  note  to  the  plaintiffs,  who  are  also 
citizens  of  that  State. 

Like  evidence  was  offered  too  of  another  note  between 
the  same  parties,  of  the  like  tenor,  except  it  was  dated 
November  14,  1845,  and  payable  in  six  months. 

A  verdict  was  taken  on  this  evidence,  subject  to  a  motion 
for  a  new  trial,  for  the  following  reasons,  assigned  by  the 
counsel  for  the  defendants. 

1.  That  these  notes  were  not  competent  evidence  in 
support  of  the  money  counts. 
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2.  That  the  case  was  not  properly  within  the  jurisdiction 
of  the  Court,  without  an  allegation  in  the  declaration  of  the 
citizenship  of  the  indorser  of  the  notes,  and  (it  being  in  a 
State  different  from  that  of  the  maker,) 

3.  That  evidence  in  respect  to  his  citizenship  at  the  trial 
was  not  admissible  without  such  an  allegation. 

4.  That  the  Court  erroneously  directed,  that  it  was  not 
necessary  to  prove  these  notes  had  been  presented  for  pay*' 
ment  at  "either  of  the  banks  in  Boston." 

This  motion  was  argued  at  an  adjourned  term  here  in 
April,  1847,  by  Rantaul  and  C  L.  Woodbtiry  for  the  plain- 
tiff, and  Brigham  for  the  defendant,  Noyes. 

WooDBURT,  J.  In  respect  to  the  first  objection,  that  these 
notes  were  not  competent  evidence  under  the  money  coimts, 
the  practice  in  England,  as  well  as  in  the  United  States, 
has  been  too  long  and  too  uniform  in  favor  of  it,  to  be  di&* 
turbed  now. 

It  was  a  very  natural  and  obvious  practice  in  suits  be- 
tween the  original  parties  to  a  note.  4  Pick.  421 ;  19  Pick. 
13 ;  2  N.  Hamp.  331 ;  3  N.  Hamp.  80 ;  6  N.  Hamp.  51 ; 
1  Har.  &  Gill,  468 ;  1  Chit  H.  372 ;  1  Camp.  N.  P.  76. 

Because  the  note  not  only  admitted  ''  value  received,"  so 
as  to  furnish  a  good  ground  for  a  promise  to  pay  a  certain 
amount  in  money,  (3  D.  &  E.  174,)  and  which  is  thus  one 
of  the  strongest  species  of  evidence  in  writing  of  having  had 
money,  or  money's  worth  to  that  amount,  but  the  note,  by 
the  decisions  in  Massachusetts  and  in  the  Courts  of  the 
United  States,  was  not  a  merger  or  bar  to  the  original  cause 
of  action.  See  The  Chusan,  2  Sunmer,  455,  and  C4«e8 
cited  there ;  Hughes  v.  Wheeler,  8  Cowen,  77 ;  Leland  et 
oL  V.  The  Medora^  at  this  session,  14  Pick.  285 ;  2  Mete. 
261. 

Hence,  the  original  debt  being  for  goods  or  money  had, 
could  as  properly  be  sued  for  as  the  note,  and  required  less 
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care  and  risk  than  a  special  declaration  on  the  note  itself. 
But  extending  the  practice  to  indorsers  of  the  note  was  going 
a  step  farther,  and  not  so  clearly  right,  but  is  still  well  settled 
by  adjudged  cases.  See  4  Esp.  C.  201 ;  7  Halst.  R.  141 ;  6 
Greenl  R.  220 ;  12  Johns.  Ill ;  8  Co  wen,  83. 

More  especially  is  it  the  practice  in  this  State,  and  on  very 
sound  principles,  scientifically  explained  in  Wilder  v.  Fisk^ 
4  Pick.  421.  See  also  19  Pick.  13;  12  Pick.  136;  11  Pick. 
316;  16  Pick.  345;  12  Mass.  172;  15  Mass.  69,  433. 

So  in  Paige^s  Adm.  v.  Bank  of  Alexandria^  7  Wheat. 
35,  the  indorsee  is  held  prima  facie  entitled  thus  to  recover, 
though  the  case  is  open  to  evidence,  disproving  the  presump* 
tion  from  the  face  of  the  note. 

The  vindication  of  this  practice  probably  rests  on  the  fact 
of  the  acknowledged  indebtedness  to  the  payee  and  the 
promise  to  pay,  not  only  to  him,  but  any  person  he  may 
order  or  appoint.    2  Bl.  R.  1269. 

There  is  a  privity  in  law,  too,  as  well  as  the  above  con- 
tract to  pay  the  holder,  if  ordered  by  the  promisee. 

As,  for  instance,  the  maker  admits  he  has  had  money, 
which  he  holds  in  trust  not  only  for  the  promisee,  but  any 
other  person  whom  he  may  appoint,  and  who  advances  a  good 
consideration,  so  as  in  equity  to  be  entitled  to  the  amount. 
Ellsworth  V.  Brown,  11  Pick.  319;  State  Bank  v.  Hard, 
12  Mass.  172 ;  Ramsdale  v.  Searl,  12  Pick.  129. 

Nor  does  this  construction  work  injustice  to  the  promisor, 
if  he  is  allowed  any  defence  to  the  merits,  as  against  the 
indorsee,  under  a  suit  in  this  form,  which  he  would  be 
allowed,  if  prosecuted  in  a  different  form.  7  Wheat.  35, 
semb. 

That  he  should  be  indulged  in  such  a  defence  to  the  note, 
therefore,  seems  reasonable;  as  if,  for  example,  it  was  in- 
dorsed after  due,  and  he  has  a  good  set-off;  or  was  given 
for  some  illegal  consideration,  making  it  void  even  in  the 
hands  of  third  persons. 
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No  sucli  defence  was  excluded  here,  as  none  such  was 
set  up.  It  is  contended,  also,  that  the  suit  on  the  money 
count  should  be  open  to  any  objection,  as  if  the  note  was  a 
special  written  contract,  and  hence  if  it  contains  any  stipu- 
lations as  to  time  or  place  of  payment,  different  from  what 
exist  on  merely  having  money  of  another,  those  stipulations 
ought  to  control  the  parties,  and  are  of  such  a  special  nature 
as  not  to  be  recovered  on,  except  in  special  counts^  either 
upon  the  original  agreement  or  the  note. 

But  as  this  is  made  the  fourth  substantive  ground  for  set- 
ting  aside  the  verdict,  I  will  postpone  and  consider  it  further 
under  that  head. 

The  second  reason  for  a  new  trial  does  not  come  within 
the  list  of  defences  to  the  note  itself,  but  it  is  a  mere  objec- 
tion, arising  on  the  writ  and  declaration,  to  the  jurisdiction 
of  this  Court,  and  is  founded  on  the  idea,  that  the  same 
averments  must  be  made  in  a  count  for  money  had  and 
received,  where  it  is  afterwards  supported  in  evidence  by  a 
note  indorsed  or  assigned  to  the  plaintiff,  as  are  required  in 
a  special  count  or  the  note  itself.  But  in  this,  I  apprehend, 
there  is  some  error. 

The  usual  rules  of  pleading  must  be  conformed  to  under 
different  declarations,  and  also  enough  must  appear  on  them, 
when  a  suit  is  brought  in  this  Court,  to  give  it  prima  facie 
jurisdiction  of  the  cause  of  action  set  out  4  Dall.  8- 11 ; 
6  Cranch,  185. 

Hence  in  this  case,  the  parties  being  alleged  to  be  citizens 
of  different  States,  and  the  amount  claimed  as  large  as  $500, 
and  for  money  had  and  received,  all  is  alleged  which  is 
required  under  the  Judiciary  Act,  in  an  action  like  this  for 
money  had,  to  give  to  this  Court  prima  facie  jurisdiction. 
1  Sumner,  578;  MoUin  v.  Ferrens,  9  Wheat  637-539;  3 
Dall.  41 ;  Nesmiih  el  al.  v.  Calvert^  1  Woodb.  &  Minot,  38 ; 
Wood  V.  Wayne^  2  Cranch,  9. 

And  it  is  not  contested,  that  those  counts  are  not  in  the 
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osual  and  technical  form  required  by  the  rules  of  good 
pleading  in  actions  for  money  had  and  received. 

But  had  the  cause  of  action  as  set  out,  been  a  declaration 
on  an  indorsed  note  in  favor  of  the  plaintiff,  as  indorsee, 
against  the  maker,  the  averment  that  he  was  a  citizen  of 
Rhode  Island,  and  the  defendant  a  citizen  of  Massachusetts, 
would  perhaps  not  have  been  sufficient  to  give  to  us  juris- 
diction  prima  fcune  under  the  Judiciary  Act  Because  that 
act  in  its  llth  section  provides,  that  no  Court  of  the  United 
States  shall  have  *'  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  note,  or  other  chose  in  action  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prose- 
cuted in  such  Court  to  recover  the  said  contents,  if  no  as- 
signment had  been  made,  except  in  cases  of  foreign  bills  of 
exchange."     1  Statutes  at  Large,  79. 

Hence  in  order  to  entitle  the  indorsee  to  sue  here  oa  such 
a  note,  when  he  declares  on  it,  he  must  also  aver  in  his 
declaration,  that  the  original  payee  was  a  citizen  of  a  dithr* 
ent  State  from  the  maker,  so  as  to  be  entitled,  on  the  face 
of  the  declaration,  to  sue  in  this  Court  up<m  it  without  aa 
assignment 

Without  such  an  averment  in  a  special  count  on  a  note, 
it  would  be  had  on  a  writ  of  error.  2  Howard,  243;  S 
Cranch,  125. 

If  no  jurisdiction  appears  on  the  record,  the  Supreme 
Court  will  dismiss  the  whole  case.  Bingham  v.  Cabot  et  aL^ 
3  Dall.  382 ;  8  Peters,  148 ;  Story,  Eq.  PI.  §  26,  note. 

Though,  after  final  judgment,  it  could  not  be  treated  as 
an  absolute  nullity,  nor  vacated  on  motion,  by  the  same 
Court.  6  Cranch,  185 ;  6  Cranch,  267;  10  Wheat  193;  10 
Peters,  451 ;  3  Ohio,  306 ;  Wilde  v.  Commonwealth,  2  Mete. 
408 ;  Hopkin  v.  Commonwecdthj  3  Mete.  460. 

The  policy  of  this  clause  in  the  Judiciary  Act  was  to  pre- 
vent parties  from  coming  into  this  Court  by  assignments, 
when  those  previously  interested  were  not  entitled  to  come 
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here;  and  furthermore,  not  to  encourage  assignments  to 
persons  living  remote,  with  a  yiew  to  embarrass  and  exclude 
equitable  defences  in  set-off. 

The  declaration,  then,  being  in  legal  form  in  the  present 
case  as  for  money  had  and  received,  and  having  all  the 
averments,  which  in  such  a  case  are  necessary  by  the  Judi- 
ciary Act  to  give  to  this  Court  pritnA  facie  jurisdiction, 
this  objection  cannot  prevail. 

It  is  very  conmion  for  a  plaintiff  to  have  several  remedies 
in  different  forms  for  the  same  cause  of  action ;  such  as 
assumpsit  and  debt,  or  trover  and  trespass  or  replevin,  as 
well  as  in  different  counts  in  a  declaration  in  the  same  form 
of  action.  But  the  counts,  whether  in  the  same  or  different 
forms  of  action,  are  unlike,  and  averments  are  usually 
necessary  in  one,  which  would  be  unnecessary  if  not  bad  in 
another. 

At  the  same  time,  when  going  to  the  evidence  offered 
in  the  case,  should  it  appear  from  that,  this  Court  had  in 
tnith  no  jurisdiction  of  the  subject-matter,  or  the  parties,  it 
probably  would  not  proceed  to  render  judgment  in  the  cause. 
See  in  United  States  ▼.  New  Bedford^  this  term,  and  cases 
there  cited ;  Rhode  Island  v.  Massachusetts^  12  Peters,  719 ; 
2  Gallis.  C.  C.  346. 

Because  from  the  peculiar  structure  of  this  Court,  as  one 
of  special  and  limited  jurisdiction,  whenever  and  however 
that  appear  to  be  wanting,  while  the  case  is  pending,  the 
Court  feels  usually  bound  to  halt. 

Though  it  might  be  otherwise  in  most  Courts,  where  the 
want  of  jurisdiction  relates  only  to  the  person,  and  a  plea  in 
abatement  to  the  jurisdiction  is  there  necessary,  or  is  con* 
sidered  as  waived  by  pleading  to  the  merits.  Wood  v. 
Miasofij  1  Sumner,  678;  Canrcui  v.  Insurance  Company^ 
1  Peters,  468 ;  3  Howard,  426  ;  1  Chit.  PI.  480 ;  10  Peters, 
473 ;  1  Mason,  C.  C.  363.  See  on  this,  Unwn  Bank  v.  Mas^ 
saehtisetts.    See  3  Howard,  413. 
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How  is  it,  then,  on  turning  to  the  evidence  1  From  that 
it  appears  this  note  was  originally  given  by  a  person,  a  citi- 
zen of  Massachusetts,  to  a  citizen  of  Rhode  Island ;  and 
hence  the  maker  of  it  could  be  sued  on  the  note,  or  for  money 
had  and  received  in  this  Court,  without  any  assignment ;  and 
the  assignment  was  not  necessary  to  confer  jurisdiction  on 
this  Court  in  a  suit  either  on  the  note,  or  on  the  original  con-* 
sideration  for  it 

Such  is  the  case,  also,  when  a  note  runs  to  bearer  or  to 
the  maker  and  his  own  order,  and  is  indorsed  by  him. 

In  neither  of  these  cases  does  the  note  stand  originally  so 
favorably  in  truth  and  good  faith  for  the  jurisdiction  of  this 
Court;  because  in  neither  could  the  person  named  as  payee 
sue  here,  if  he  was  a  citizen  of  the  same  place  as  the  prom- 
issor,  as  he  always  must  be  when  payable  to  himself.  But 
as  no  formal  assignment  is  necessary  in  either  to  give  juria* 
diction  here  over  the  note,  and  as  none  was  necessary  in  the 
present  case,  they  stand  alike  in  that  respect,  and  may  all 
be  sued  here  by  other  persons  of  other  States.  See  the  cases 
to  bearer,  &c.,  cited  in  Smith  v.  TWne,  in  this  District 
1  Woodb.  &  Minot,  115;  1  Story,  R.  29;  Bonafee  v.  Wiln 
kins,  3  Howard,  676 ;  1  McLean,  C.  C.  132 ;  2  Peters,  326 ; 
1  Mason,  C.  C.  251 ;  Evans  v.  Gee,  11  Peters,  80. 

This  objection  is,  therefore,  untenable.  That  virtually 
disposes  of  the  third  objection,  also,  as  it  is  merely  a  rami- 
fication of  the  second  one. 

The  fourth  and  last  exception  to  the  course  pursued  at  the 
trial,  is  to  the  dispensing  with  any  evidence  of  a  demand  of 
the  note,  or  the  money  due  at  one  of  the  Boston  banks,  and 
it  raises  a  question  of  some  complexity. 

Where,  as  in  Massachusetts  and  in  the  Courts  of  the 
United  States,  notes,  accepted  for  a  debt  due,  are  not  con- 
sidered as  merging  the  debt,  and,  unlike  special  contracts  in 
writing,  generally,  do  not  preclude  the  party  from  resorting 
to  a  suit  on  the  original  cause  of  action,  doubt  exists  whetheri 
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on  principle,  the  terms  of  the  note,  as  to  the  time,  place,  and 
manner  of  payment  are  restrictive,  and  govern  in  any  way, 
or  to  any  extent  the  right  to  recover  on  the  original  debt 
See  cases  before  cited. 

If  the  note  is  a  mere  collateral  security  for  the  debt,  or  a 
mere  collateral  undertaking,  fixing  new  terms  for  itself, 
but  not  operating  as  a  contract  substituted  fully  or  entirely 
for  the  original  debt,  then,  on  principle,  it  should  be  laid 

aside,  and  have  no  influence  on  the  suit  for  the  consider- 

« 

ation. 

But  if  the  note  was  a  substitute  or  merger,  then  of  course 
it  ought  to  be  declared  on,  and  its  terms  in  detail  should 
control  the  right  of  recovery,  whether  a  general  count  is 
substituted  for  a  special  one,  or  not. 

As  beforo  remarked,  however,  the  rule  in  Massachusetts 
and  this  Court  not  being  generally,  that  the  note  is  a  merger 
of  the  original  contract  or  debt,  it  would  seem  logical  to 
consider  all  its  special  terms  as  relating  to  itself,  and  not  the 
original  debt,  and  to  treat  one  as  entirely  collateral  to  the 
other,  and  standing  on  its  own  terms. 

I  am  inclined  to  think,  also,  that  in  such  case,  in  strict 
law,  its  terms  would  not  control  the  recovery,  if  there  were 
no  limitations  in  fieu^t  in  the  original  consideration  as  to  the 
time  and  place  of  payment.  But  if  there  were,  those  terms 
should  still  govern  in  a  count  for  the  original  consideration, 
as  much  as  in  a  count  on  the  note;  and  the  note  itself,  when 
no  other  evidence  is  offered  of  the  terms  attached  to  the 
original  consideration,  is  presumptive  evidence,  that  condi- 
tions or  terms  belonged  to  the  latter,  like  those  inserted  in 
the  note.    I  Chit.  PI.  372,  and  note. 

Considering  that  to  be  the  trae  rule,  and  this  is  the  aspect 
of  the  case  most  favorable  to  the  defendant,  then  the  only 
question  would  be,  whether  those  terms  here  have  been  sub- 
stantially complied  with. 

It  is  apparent  from  the  date  of  the  writ,  May  20, 1846| 


84  MASSACHUSETTS. 


Brown  V.  Noyes  et  aL 


that  both  notes,  before  suit,  had  become  due ;  and  it  is  con- 
ceded, that  no  evidence  was  given  at  the  trial  of  any  demand 
at  either  of  the  Boston  banks,  the  designated  place  of  pay- 
ment in  both,  or  of  any  readiness  by  the  defendant,  to  pay  at 
either. 

Was  the  plaintiff  then  bound  in  law  to  make  such  a 
demand  before  being  able  to  sustain  an  action  against  the 
maker  on  the  note? 

It  has  been  frequently  adjudged,  that  the  maker  of  a  note 
and  the  acceptor  of  a  bill  of  exchange  stand  in  this  respect 
on  the  same  footing.    Story  on  Prom.  Notes,  ^  269,  note. 

It  has  been  farther  held  in  England,  in  several  cases  in  the 
King's  Bench,  that  where  one  special  place  is  named  for  pay- 
ment, a  demand  there  is  not  necessary  to  sustain  an  action 
against  the  acceptor,  but  only  against  indorsers  or  drawers, 
(2  Campb.  498 ;)  while  in  the  Common  Pleas  a  different 
doctrine  once  prevailed  as  to  acceptors.  Howe  v.  Youngs 
2  Brod.  &  Bing.  166 ;  Story  on  Prom.  Notes,  §  228,  and 
note. 

After  this  conflict,  eight  of  the  twelve  Judges  gave  opin- 
ions in  favor  of  the  views  in  the  King's  Bench.  But  the 
House  of  Lords  decided  as  in  the  Common  Pleas. 

Thereupon  Parliament,  by  Statute  of  1  and  2  George  4, 
ch.  78,  confirmed  the  views  of  the  King's  Bench,  and 
enacted  that,  in  such  a  case,  no  demand  need  be  made 
at  the  place  designated  for  payment,  in  order  to  sustain  a 
suit  against  the  acceptor. 

In  this  country  most  of  the  decisions  have  been  in  con- 
formity with  those  in  the  King's  Bench,  and  what  is  adopted 
in  this  act  of  Parliament.  4  Johns.  183 ;  17  Johns.  248 ; 
8  Cowen,  271 ;  5  Leigh,  622;  4  Halsted,  789. 

More  especially  have  they  been  so  in  Massachusetts  and 
in  the  Supreme  Court  of  the  United  States.  8  Mass.  480 ; 
United  Stoics  v.  Smithy  11  Wheat  172 ;  Wallace  v.  McCm- 
nell,  13  Peters,  36. 
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And  though  different  views  seem  to  have  been  entertained 
by  my  predecessor,  {Picquet  v.  Curtis,  1  Sum.  R.  478 ;  Story 
on  Prom.  Notes,  $  227,  p.  274,)  and  by  Chancellor  Kent, 
(3  Kent,  Comm.  97,)  yet  the  established  precedents  just 
referred  to,  cannot  with  propriety  be  departed  from  by  us. 

I  refrain,  therefore,  from  going  into  an  examination  of  the 
principle  involved  in  them. 

It  ought,  however,  to  be  noticed  here,  that  this  note  does 
not,  like  those  in  most  of  the  precedents,  designate  a  single 
bank  or  house  for  payment,  but  "either  of  the  banks  in 
Boston." 

And  though  this  expression  has  been  considered  as  equiv- 
alent to  the  designation  of  one  bank,  for  some  purposes, 
(Story  on  Prom.  Notes,  §  232,)  yet  it  strikes  me  as  being 
open  to  a  wider  and  looser  course  of  action  as  to  the  demand, 
on  the  part  of  the  holder,  in  order  to  charge  the  maker  of 
the  note. 

When  only  one  place  is  named,  it  raises  some  presump- 
tion, that  when  the  day  arrives  the  maker  will  have  funds 
there  to  satisfy  the  note. 

And  it  has  been  held,  that  if  he  has,  it  may  be  a  defence 
to  the  action,  where  no  demand  was  made,  or  is  held  to  be 
necessary. 

But  however  this  may  be,  on  principle,  when  but  one 
place  is  named,  if  the  place,  on  the  contrary,  be  all  or  either 
of  the  banks  in  Boston,  sis  in  this  instance,  no  presumption 
can  arise,  that  he  will  have  funds  in  each  of  them,  at  the 
day,  to  meet  the  note.  The  reason  for  this  expression  in 
such  case,  is  not,  that  he  has  or  intends  to  have  funds  in  all 
of  them  for  this  purpose,  but  that  if  the  holder  chooses  to 
lodge  the  note  in  either  of  those  banks,  and  cause  notice  of 
it  to  be  communicated  to  him,  he  will  then  place  funds 
there. 

It  can  be  no  disappointment  or  injury  to  the  maker  in 
such  case  not  to  have  this  done,  as  there  can  be  presumed 
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to  have  been  no  previous  arrangements  made  at  all  the 
banks.  Indeed,  if  they  had  been  made  at  one  of  them,  or 
only  in  the  city  of  Boston,  they  would  probably  be  availa- 
ble and  very  acceptable  to  discharge  the  note  in  any  part  of 
Massachusetts,  as  funds  in  Boston,  being  usually  the  most 
valuable,  are  most  acceptable. 

But  there  is  no  evidence  here  that  funds  were  in  truth 
ready  in  any  place  or  bank  in  this  city,  and  were  not  very 
likely  to  be  by  one,  who  is  said  to  have  gone  into  insolvency 
about  the  time  the  notes  fell  due,  and  of  whom,  the  holder 
of  the  note  would  doubtless  have  been  pleased  to  accept 
funds  in  any  part  of  the  State,  and  would  have  demanded 
them  at  some  of  the  banks  in  the  city,  if  under  the  circum- 
stances there  had  been  the  slightest  expectation  of  payment 
at  either  of  them. 

In  strict  pleading,  if  objected  to,  as  now,  there  would  have 
been  a  plausibility  in  requiring  a  special  contract,  if  one 
preceded  the  note,  to  be  declared  on  specially.  See  I  Chit 
PL  372,  and  notes,  and  cases  cited. 

But  this  was  not  made  a  specific  objection,  and,  if  it  was, 
probably  it  could  not  prevail  under  the  fact  that  the  time  of 
payment  had  expired  before  suit,  and  that  the  special  place 
of  payment  named  in  the  note  does  not,  under  the  decisions 
and  principles  before  referred  to,  alter  the  legal  effect  of  the 
note,  or  original  consideration  of  which  it  is  proof,  from 
being  due  generally,  provided  the  party  chooses  so  to  call  for 
it  from  the  maker. 

The  verdict  cannot  be  set  aside. 
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William  H.  Dean,  Lieellant,  vs.  J.  D.  Bates  and  anothee, 

AND  The  Brig  Flora. 

A  libel  does  not  lie  in  the  District  Court  to  enforce  the  surrender  or  avoidance  of  a 
mortgage  of  a  ship,  on  the  groand  that  it  has  not  been  duly  prosecuted,  or  the 
claims  under  it  not  seasonably  made. 

The  remedy,  if  any,  in  such  case,  is  in  Chancery,  and  will  not  usually  be  settled 
there  till  the  disputed  rights  of  the  parties  under  the  iostri^ent  are  first  adjudi- 
cated on  at  law. 

A  libel  is  iaibnaal  if  it  proeaed  against  both  the  vessel  aid  the  owners. 

This  was  an  ai^>eal  from  a  decree  of  the  District  Court,  dis- 
missing a  libel  between  these  parties. 

The  libel  was  originally  filed  January  14,  1846,  setting 
out  that  Dean  was  owner  of  the  brig  Flora,  and  having  cer- 
tain unsettled  accounts  with  Bates  6c  Co.,  the  two  respond- 
ents, he  executed  to  them  a  conveyance  on  the  20th  of  August, 
1845,  to  secure  what  might  be  due.  It  was  alleged  to  have 
been  the  design  of  the  conveyance  to  give  security  on  said 
brig  in  a  certain  event,  for  any  thing  due  on  a  voyage  of 
the  schooner  Nile,  where  Bates  &  Co.  had  made  some  ad- 
vances, and  the  accounts  for  which  were  in  their  possession 
and  control. 

The  libellant  in  that  conveyance  acknowledged  himself 
indebted  to  Bates  &  Co.  $1000,  the  instrument  to  be  void  if 
that  sum  was  paid,  or  whatever  was  due  from  said  Dean,  in 
three  months  from  the  date  thereof.  That  within  the  said 
three  months.  Dean  called  on  the  respondents  for  their  ac- 
counts, but  they  neglected  to  furnish  any;  and  that  he  was 
ready  and  offered  to  pay  any  thing  due.  That  said  instru- 
ment has  not  been  discharged,  but  still  remains  an  incum- 
brance on  the  vessel,  and  lessens  her  value  to  the  damage  of 
Dean,  and  he,  therefore,  prays  the  Court  to  pronounce  it 
void,  and  no  longer  an  incumbrance,  and  grant  such  other 
relief  as  to  law  and  justice  appertain. 
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On  the  16th  of  January  aforesaid,  the  two  respondents 
appeared  and  filed  the  following  exceptions. 

1.  That  this  Court  has  not  jurisdiction  to  enforce  the 
claim  set  up. 

2.  That  the  possession  of  the  brig  Flora  is  not  in  the 
respondents,  but  this  Court,  as  appears  by  its  records. 

3.  That  this  Court  has  already  declared  the  said  instru- 
ment to  be  yoi(L  and  no  incumbrance  on  the  brig. 

4.  That  an  appeal  has  been  taken  from  the  decree, 
declaring  this,  and  is  now  pending,  and  the  respondents 
are  entitled  by  law  to  have  its  validity  there  settled. 

6.  That  the  libel  is  informal,  and  without  sufficient 
cause. 

A  copy  of  the  instrument  referred  to  being  produced  by 
the  counsel  for  the  libellant,  it  purported  to  be  a  bottomry 
bond,  executed  June  13,  1846,  by  the  libellant  to  the  res- 
pondents, for  $1000,  reciting  that  a  loan  had  that  day  been 
made  by  them  to  him  of  this  sum,  advanced  on  said  brig  of 
242  tons  burthen,  and  if  he  paid  them  said  sum,  or  the 
balance  due,  within  three  months  from  the  date,  then  the 
obligation  was  to  be  void.  And  as  security  for  the  loan,  the 
brig  was  mortgaged  and  pledged,  and  her  registry  set  out, 
and  concluded  by  a  stipulation,  that  it  was  to  be  understood 
between  them,  that  if  any  of  the  loan  and  interest  shall 
femain  due  after  the  expiration  of  the  three  months,  the 
respondents  might  sell  the  brig,  and  account  for  the  balance. 

The  exceptions  were  argued  at  this  term  by  F.  C,  Loring 
in  their  favor,  and  F.  W.  Sawyer  against  them. 

WooDBUBT,  J.  The  first  objection  to  this  libel  is,  that  the 
District  Court,  where  it  was  filed,  had  no  jurisdiction  over 
the  matter  prayed  for. 

If  that  matter  had  been  to  enforce  a  clear  maritime  lien 
on  the  vessel,  like  a  good  bottomry  bond,  or  to  settle  a  con- 
test between  several  part  owners,  as  to  the  employment  of  a 
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Tessel,  or  for  the  recovery  on  some  contract  of  admitted 
admiralty  jurisdiction,  such  as  to  pay  a  ransom  or  an  insur- 
ance, the  District  Court,  by  having  jurisdiction  in  all  civil 
cases  of  an  admiralty  character  under  the  act  of  1789,  could 
clearly  sustain  this  libel. 

But  the  prayer  in  this  case  is  resisted  for  an  alleged 
want  of  jurisdiction,  for  reasons  bringing  it  into  much 
doubt. 

Because,  firstly,  it  is  not  to  enforce  a  contract ;  but  is  for 
the  avoidance  and  surrender  of  an  incumbrance  on  the 
▼essel. 

It  is  doubted  here,  whether  that  incumbrance  be  any  thing 
more  than  a  mortgage,  and  not  a  valid  bottomry  bond,  and 
if  the  former,  whether  there  is  clearly  conferred  over  it  any 
jurisdiction  in  admiralty  for  any  purpose  whatever. 

But  it  not  being  absolutely  necessary  here  to  settle  these 
last  questions,  I  shall  at  once  proceed  to  the  consideration  of 
die  first  objectionv  This  rests  on  the  ground,  that  nothing 
is  due  upon  the  claims  secured  by  the  incumbrance,  and 
Aat  the  continuance  of  a  groundless  incumbrance  on  the 
▼esse]  injures  its  sale,  and  can  and  ought  therefore  to  have 
been  annulled  by  the  District  Court.  But  such  a  prayer  is^ 
in  form  and  substance,  a  case  of  equity  cognizance,  belonging 
to  chancery,  independent  of  admiralty.  And  though  proceed- 
ings in  admiralty  are,  as  argued  by  the  counsel  for  the  libel- 
lant,  founded  on  the  Civil  Law  like  those  in  chancery,  (2 
Kowne,  Civ.  &  Adm.  Laws,  507,)  yet  the  former  are  only 
one  branch  of  the  Civil  Law,  relating  to  maritime  matters, 
{The  Orleans  v.  The  PhtdmSy  11  Peters,  175 ; )  while  chan- 
cery powers  extend  to  other  and  numerous  cases,  not  belongs- 
ing  to  the  admiralty. 

On  this  ground  it  is  laid  down  in  the  books  of  practice, 
that  Admiralty  Courts  have  no  general  chancery  powers; 
as,  for  instance,  in  common  cases,  over  enforcing  the  specific 
performance  of  contracts,  — ^over  the  correction  of 
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and  the  issuing  of  injunctions,  or  the  rescinding  of  ordinary 
contracts  on  account  of  their  being  void  for  fraud.  Conkl. 
Prac.  60, 

But  these  general  powers  are  rested  in  Courts  of  Equity  as 
such,  or  in  Courts  of  Common  Law,  on  their  statutory  equity 
side.  The  last  is  the  situation  of  the  Circuit  Courts  of  the 
United  States.  Its  District  Courts  are  by  acts  of  Congress 
not  invested  with  any  suclx  chancery  powers,  and  when 
they  possess  any,  it  is  merely  by  virtue  of  the  admiralty  and 
maritime  jurisdiction  bestowed  on  them,  and  in  order  to 
enforce  that  But  a  Court  of  Admiralty,  as  such,  never 
requires  nor  exercises  such  general  chancery  power  as  is 
asked  to  be  exercised  here. 

Sir  William  Scott,  in  The  Juliana,  2  Dod.  521,  says:  — 
"This  Court  certainly  does  not  claim  the  character  of  a 
Court  of  general  Equity ;  but  it  is  bound  by  its  commission 
and  constitution  to  determine  the  cases  submitted  to  its  cog* 
nizance  upon  equitable  principles,  and  according  to  the  rules 
of  natural  justice." 

Whatever  extensive  control  abroad  as  well  as  here  may 
be  exercised  by  Admiralty  Courts  over  bottomry  bonds,  and 
the  vessels  pledged  by  them,  it  is  not  believed  that  they  ever 
extended  to  an  interference  so  as  to  avoid  or  annul  an  in- 
cumbrance. 

It  has  been  expressly  ruled,  that  a  prayer  to  the  Admiralty 
Court  to  reform  a  contract,  though  clearly  a  maritime  one, 
like  a  policy  of  insurance,  is  a  matter  proper  for  chancery 
powers,  and  not  those  belonguig  to  the  District  Court,  as  a 
Court  of  Admiralty.  Andrews  et  al.  v.  Essex  Insurance 
Company,  3  Mason,  16. 

One  of  these  chancery  powers  is  to  require  the  surrender  of 
contracts,  or  to  issue  an  injunction  against  the  use  of  them 
under  a  bill  quia  timet,  or  a  bill  of  peace  to  prevent  further 
litigation ;  and  generally  it  is  exercised  in  those  cases  alone 
where  the  rights  of  the  parties  have  been  already  settled, 
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or  the  party  is  in  possession  who  is  applying.    2  Story,  Eq. 

Jur.  $  862. 

For  even  a  Court  of  Chancery  will  not  usually  grant  such 
a  request  as  is  here  presented,  if  the  rights  of  the  parties 
concerning  the  instrument  are,  as  here,  still  in  contest,  and 
no  jurisdiction  is  given  to  it  by  alleging  fraud,  mistake  in  a 
trust,  or  asking  a  disclosure,  or  introducing  some  such  mat- 
ter of  clear  chancery  jurisdiction  over  such  subjects. 

But  here  a  contest  exists  still  between  these  parties  as  to 
the  debt  which  the  incumbrance  was  given  to  secure ;  and 
none  of  the  most  usual  grounds  for  chancery  to  interfere 
are  alleged. 

It  is  true,  that  in  a  libel  in  the  District  Court  to  enforce 
that  mortgage  on  the  vessel,  the  libel  was  dismissed,  and  an 
appeal  taken  here,  which  ha^ever  been  prosecuted. 

But  this  does  not  show,  nor  is  it  averred,  in  the  present 
proceeding,  that  nothing  was  in  fact  due  either  in  presenii 
or  in  fuLuro  on  the  claims  secured  by  that  mortgage ;  and 
tiU  that  question  is  settled  in  some  other  proceeding,  even  a 
Court  of  Chancery  would  probably  be  obliged  to  decline 
such  request  as  is  made  here,  except  where  allegations  like 
those  before  named  are  also  introduced  to  give  it  jurisdiction 
to  settle  the  title  itself.  The  other  libel  does  not  judicially 
appear  to  have  disposed  of  the  rights  or  merits  of  these 
parties.  It  is  on  the  record  a  naked  dismissal  of  the  libel, 
and  might  perhaps  well  have  been  from  want  of  jurisdiction, 
as  in  this  case.    That  was  one  exception  taken  to  it. 

Allowing,  then,  that  a  Court  of  Chancery  could  in  such 
an  application  settle  a  question  of  title,  between  the  parties, 
when  it  had  jurisdiction  of  the  subject-matter,  as  if  it  was 
a  contest  as  to  a  mistake,  or  fraud,  or  trust,  or  discovery,  or 
an  injunction,  or  account  required,  or  something  else  clearly 
of  chancery  jurisdiction,  this  case  might  not  be  proceeded 
in  even  then.    Though  on  this  I  give  no  opinion. 

It  is  true,  that  the  rule  on  this  subject  is  laid  down  more 
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broadly  in  some  books  in  chancery,  describing  chancery 
powers;  but  as  it  is  not  questionable,  that  a  mere  Admi* 
ralty  Court  possesses  no  such  power,  I  forbear  from  now 
going  furlher  into  the  true  boundaries  of  it  in  a.  Court  of 
Chancery. 

I  see  only  one  other  objection  beside  this,  among  those 
enumerated  in  the  exceptions,  which  requires  comment 
in  the  present  state  of  things  between  these  parties,  —  that 
iBj  the  vessel  being  now  in  possession  of  the  libellant,  and 
the  appeal  referred  to  in  one  of  the  exceptions)  having  since 
been  abandoned. 

That  other  objection  is  the  misjoinder  of  the  vessel  and 
the  owners  in  one  and  the  same  libel.  This  involves  a 
psoceeding  both  in  personam  and  in  rem^  in  the  same  case, 
and  contravenes  the  settled  rules  in  admiralty  proteedings^ 
See  Rules,  14-17;  11  Peters,  175. 

Being  objected  to  seasonably  here,  it  seems  fatal  to  the 
libel  as  it  now  stands. 

For  these  reasons  the  decree  in  the  District  Court,  dismiss- 
ing the  libel,  is  affirmed. 


Horace  Leland  and  another,  Librllamts, 
The  Ship  Medora. 

A  lien  exists  on  the  vessel  for  repairs  made  and  supplies  famished  when  she 
is  a  foreign  vessel.  But  it  is  doubtfhl  whether  this  lien  is  to  be  considered  as 
relied  on,  if  the  vessel  is  aUowed  to  sail  without  its  being  enforced  ;  and  in  case 
of  a  foreign  vessel  without  taking  any  express  hypothecation  of  her  from  the  mas- 
ter, where  the  person  making  such  repairs  and  advances  is  the  consignee  of  the 
Qwnen,  and  takes  for  his  debt  a  bill  of  exchange  by  the  master  on  the  owners, 
allowing  sixty  days*  credit.  Under  these  circumstances,  if  he  permits  the  vessel 
to  depart,  and  to  make  a  second  voyage  before  attempting  to  enforce  the  lien  on 
the  vessel;  and  refrains  for  one  month  afler  the  bill  is  due  to  collect  it  of  the 
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ownen,  then  in  good  credit,  it  is  decisive  evidence  that  the  lien  has  been  waived, 
and  if  it  once  existed,  he  is  not  then  pennitted  to  sustain  the  lien  on  the  Tessel, 
though  offering  to  return  the  bill  of  exchange. 

When  a  bond  provides  for  no  marine  interest,  or  marine  risk,  and  its  condition 
is  a  mere  pledge  of  a  vessel  to  secure  a  debt  and  simple  interest,  it  is  not  a  bot- 
tomry bond. 

Whether  a  libel  lies  on  a  mere  mortgage  of  a  vessel,  as  a  chattel,  to  secure  a 
debt,  if  arising  out  of  a  maritime  contract  and  business  or  not,  is  doubtful  here, 
and  is  sustained  in  England  now  only  under  an  express  statute. 

When  the  vessel  has  been  previously  libelled  for  a  subsequent  bottomry  bond, 
and  for  wages  of  the  seamen,  and  duly  sold  to  pay  them,  as  such  liens  have  pre- 
cedenoe  over  prior  ones,  a  person  holding  a  mortgage  of  the  vessel  to  secure  a 
debt  for  advances  made  for  her  last  voyage,  is  allowed  to  interpose  a  claim  on 
the  balance  of  the  proceeds  in  the  custody  of  the  Court,  whether  he  could  or 
could  not  sustain  a  libel  to  enforce  it  against  the  ship  originally. 

His  mortgage  is  valid,  though  not  recorded  till  the  assignee  of  the  owners,  after 
their  going  into  insolvency,  receives  an  assignment  of  their  property,  and  gives 
]inblic  notice  thereof. 

It  is  not  fraudulent,  because  possession  did  not  accompany  it,  when  by  agree- 
ment in  the  mortgage  an  immediate  voyage  by  her  was  contemplated  to  be  man 
by  the  owners. 

And  though  a  part  of  the  consideration  was  not  money  actually  advanced  for 
the  voyage,  the  obligation  for  it  on  a  mortgage  is  still  good,  however  it  might 
be  in  case  of  a  bottomry  bond. 

This  was  an  appeal  from  a  decree  of  the  District  Court,  dis- 
missing the  following  libel. 

It  was  filed  March  30,  1846,  and  among  other  things 
alleged,  that  the  ship  Medora  was  in  January,  1845,  owned 
by  citizens  of  the  State  of  Massachusetts,  and  being  at  New 
Orleans,  in  the  State  of  Louisiana,  and  needing  repairs  to 
make  her  seaworthy,  and  requiring  money  to  defray  other 
necessary  charges  and  wages  of  her  seamen,  the  libellants 
advanced  to  the  master  of  her,  and  paid  for  such  purposes 
the  sum  of  $1602.95,  according  to  an  account  thereof  an- 
nexed. 

It  was  further  averred,  that  these  supplies  were  furnished 
on  the  credit  of  the  ship  as  well  as  of  the  master,  and  not 
having  been  paid,  and  the  ship  having  since  been  absent  on 
a  voyage  to  Manilla,  whence  she  had  recently  returned,  this 
libel  was  filed  to  enforce  the  payment  of  the  amount  due. 
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On  the  usual  notice  being  given  by  the  Court,  James 
Deshon  appeared  and  defended  against  this  claim,  and  after 
filing  the  usual  security  for  cost,  set  out  in  his  answer,  that 
March  25,  1845,  said  ship  then  being  in  the  port  of  Boston, 
Benjamin  Fisk,  Jr.,  and  Isaac  W.  Bradford,  her  owners, 
applied  to  him  for  a  loan  of  $6000,  upon  the  bottomry  and 
hypothecation  of  the  ship,  and  he  loaned  the  same  for  six 
months  at  six  per  cent,  interest,  they  creating  to  him  a  bot- 
tomry bond  therefor  on  said  ship,  a  copy  of  which  is  annexed 
to  his  answer.  That  he  then  knew  of  no  lien  or  incumbrance 
on  the  vessel,  but  believed  her  to  be  free  from  any,  and  thus 
became  the  purchaser  of  her  in  good  faith,  and  for  a  valua- 
ble consideration. 

That  she  performed  the  contemplated  voyage  to  Manilla 
Ad  back,  as  named  in  the  libel,  and  the  six  months'  credit 
having  expired,  he  has  filed  a  libel  in  the  District  Court 
against  the  vessel  to  recover  the  sum  due,  being  $5866. 
That  he  entered  and  took  possession  of  the  ship  under  his 
mortgage,  and  caused  the  same  to  be  duly  recorded,  July 
19,  1845.  That  he  requires  the  libellants  to  prove  their 
allegations  in  respect  to  their  advances  and  reliance  on  said 
vessel  for  payment,  and  is  informed  and  believes,  that  if  they 
paid  any  thing  on  her  account,  it  was  satisfied  in  full  by  a 
bill  of  exchange,  accepted  by  them  for  the  same,  drawn  on 
the  owners  by  the  captain  of  the  vessel,  payable  in  sixty  or 
ninety  days  after  sight,  and  accepted  by  them  and  negoti* 
ated  away  by  the  libellants.  That  the  vessel  was  not  subject 
to  a  lien  to  the  libellants  for  such  advance,  either  by  the 
laws  of  Louisiana  or  the  general  maritime  law ;  and  if  one 
ever  existed,  it  has  since  been  waived  or  discharged  by 
neglect  or  payment,  and  is  not  now  prosecuted  within  a  rea- 
sonable time;  and  that  the  libel  should  therefore  be  adjudged 
against,  and  the  proceeds  of  the  vessel  delivered  to  him. 

The  libellants  replied,  protesting  ignorance  of  what  is 
newly  alleged  by  Deshon,  and  asking  proof  thereof,  and 


OCTOBEE  TEEM,  1846.  M 

Leland  ei  aL  v.  The  Ship  Mednra. 


ayerring  in  respect  to  the  bill  of  exchange  named,  that  the 
master,  Rhodes,  drew  one  on  the  owners  for  the  amount  of 
the  supplies,  and  with  the  current  rate  of  exchange  added, 
payable  in  sixty  days  from  date,  and  delivered  it  to  them, 
and  it  was  by  them  indorsed  and  forwarded  to  their  agents 
for  collection,  and  accepted  by  the  owners,  but  not  paid  at 
maturity,  they  having  in  the  mean  time  become  insolvent 
Being  protested,  it  still  remains  unpaid.  They  further 
averred,  that  this  bill  was  not  received  by  them  in  payment, 
or  their  lien  discharged  thereby,  or  they  guilty  in  any  way 
of  neglect ;  and  that  the  bill  is  now  in  Court  in  their  posses- 
sion, ready  to  be  cancelled  or  given  up. 

The  evidence  in  the  case  consisted  of  the  bill  of  exchange, 
dated  Feb.  1,  1845,  and  of  the  tenor  before  named,  and  the 
deposition  of  the  captain,  proving  the  amount  and  necessity 
of  the  supplies.  He  also  testified,  that  the  libellants  were 
the  consignees  of  the  vessel,  and  had  previously  done  the 
business  of  the  owners  at  New  Orleans. 

That  the  account  for  supplies  was  made  out  against  the 
ship  Medora  and  owners. 

The  receipt  on  it  of  the  bill  of  exchange  does  not  state 
whether  it  was  received  in  payment  or  not,  though  it  is 
entered  on  the  credit  side  as  balancing  the  account,  and  the 
captain  does  not  remember  that  any  conversation  on  that 
point  took  place  at  the  time. 

The  vessel  returned  to  Boston  from  New  Orleans,  and 
during  the  month  of  March,  1845,  was  fitting  out  and  adver- 
tised for  a  voyage  thence  to  Manilla  and  back,  whither  she 
sailed  March  31,  1846. 

The  bill  of  exchange  was  negotiated  or  discounted  by 
their  agent,  but  without  their  knowledge,  and  being  unpaid 
when  falling  due,  which  was  April  2,  1845,  was  taken  up 
by  their  correspondents,  and  has  been  ofiered  to  be  can- 
celled. The  drawees  were  in  good  credit  till  their  failure, 
April,  1845,  and  sixty  days  is  not  an  uncommon  length  of 
credit  on  bills  drawn  at  New  Orleans. 
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The  District  Court  on  the  evidence,  decreed  that  the  libel 
be  dismissed. 

Henry  Winsor  then  interposed  a  prayer,  that  he,  as  as- 
signee of  the  owners,  under  the  insolvent  laws  of  Massa- 
chusetts, might  receive  the  proceeds  of  said  vessel. 

But  his  motion  was  refused,  and  the  libellants  then  ap- 
pealed from  the  decree  against  them.  No  order  was  made 
on  Deshon's  claim. 

In  this  Court  Winsor  has  been  permitted  to  be  heard  in 
favor  of  his  prayer,  as  assignee  of  the  former  owners  of 
the  ship,  claiming  the  proceeds  to  be  distributed  among  their 
creditors. 

F,  C.  Loring,  counsel  for  the  libellants;  Ooodrich^  for 
Winsor ;  Choaie,  for  Deshon. 

Woodbury,  J.  Beside  the  facts  proved  at  the  hearing  of 
this  case,  and  others  admitted  in  writing,  of  which  a  synop- 
sis has  just  been  given,  it  was  conceded  that  this  vessel  had 
been  sold  under  previous  libels. 

One  of  these  was  in  favor  of  persons,  who  made  necessary 
advances  at  Manilla  on  her  last  voyage,  and  had  taken  a 
bottomry  bond  therefor,  and  the  other  was  for  the  seamen 
for  wages. 

Afler  satisfying  those  claims  some  proceeds  are  left,  and 
the  contest  now  is,  whether  the  libellants  have  a  prior  claim 
and  lien  on  them,  or  Deshon,  or  neither,  but  Winsor,' the 
assignee  of  the  former  owners. 

The  decisions  in  England  may  once  have  been  against  a 
lien  by  the  libellants.  Abbott  on  Shipp.  116,  notes;  1  Salk. 
34 ;  The  Zodiac,  1  Hagg.  Adm.  325 ;  2  Ld.  Raym.  806 ; 
2  Browne,  C.  &  Ad.  L.  36.  And  so  here.  The  Eagle,  Bee, 
Ad.  78 ;  4  Hall's  L.  J.  97.  But  here  it  is  now  settled,  that 
a  lien  generally  exists  on  a  foreign  ship  for  repairs,  or  ad- 
vances of  money  on  her,  in  case  of  necessity,  though  no 
express  hypothecation  is  made.  The  Nestor,  1  Sumner,  74; 
Gilp.  478 ;  The  Aurora,  1  Wheat  96,  105 ;  Bac.  Adm.  131, 
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168,  178 ;  The  Gen.  Smithy  4  Wheat  438 ;  St,  Jago  de 
Cuba,  9  Wheat.  409,  416;  1  Pet  Ad.  223;  7  Ibid.  324,  341 ; 
The  Chusan,  2  Story,  R.  456 ;  3  Rob.  Ad.  288 ;  17th  Rule  of 
Ad.  Prac. ;  1  Hagg.  Ad.  324 ;  2  Gall.  349,  360,  483. 

A  ship  for  this  purpose  is  also  deemed  foreign  in  one  State, 
if  belonging  to  another  in  the  Union.  The  Nestor,  1  Sumn. 
74,  and  cases  cited ;  Dunlap's  Adm.  481 ;  4  Wheat  483. 
So,  Ireland  in  Great  Britain,  is  for  such  purposes  deemed 
foreign.    Rhadamante,  1  Dod.  206. 

It  has  been  said,  to  be  sure,  that  a  vessel  repaired  abroad, 
is  not  liable  for  a  lien,  unless  an  actual  hypothecation  is 
made  by  the  master.  See  Johnson,  J.  in  12  Wheat  614. 
Or  unless  some  statute  creates  a  lien.    Conkl.  Prac.  166. 

But  this  is  contrary  to  the  general  doctrine  now  prevailing, 
as  shown  by  the  numerous  cases  already  cited ;  and  con- 
flicts also' with  the  Civil  Law  on  this  point  1  Hagg.  Ad. 
326 ;  2  Bro.  Civ.  &  Ad.  L.  36. 

If  the  evidence,  however,  shows,  that  the  ship  was  not 
rdied  on  originally,  though  foreign,  but  the  master  or  owners 
or  other  security  were,  the  lien  does  not  attach  any  where, 
or  under  any  form.  The  MaiUatid,  3  Hagg.  Adm.  253; 
1  Sumner,  79. 

Thus,  if  an  agent  or  consignee  made  the  repairs  or  ad- 
vances, to  whom  the  owner  was  known,  and  with  whom  he 
was  in  good  credit,  as  is  contended  to  be  the  case  here,  the 
lien  does  not  usually  arise.  The  Horatia,  Bee's  Adm.  167 ; 
1  Dods.  201,  287,  356 ;  Hurry  v.  The  Ship  John,  1  Wash. 
C.  C.  293 ;  Abbott  on  Shipp.  189,  190 ;  1  Wheat.  96 ;  2  Pet 
Adm.  296,  307;  3  Kent,  Coram.  172 ;  2  Dods.  139;  3  Johns. 
R.  352 ;  1  Gilp.  636 ;  2  Knapp,  C.  94. 

If  an  express  hypothecation  is  not  required  in  such  a  case, 
it  furnishes  some  evidence  that  the  vessel  is  not  looked  to, 
because  the  claim  would,  under  an  express  h3rpothecation, 
stand  so  much  clearer,  higher,  and  undoubted.    It  may  be, 
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however,  that  the  claimant  does  not  choose  to  risk  the 
bottomry. 

And  even  an  express  bottomry,  if  given  to  a  consignee, 
will  not  always  hold  if  the  credit  seems  to  have  been  other- 
wise at  first  given  to  the  master  or  owners,  and  if  an  express 
hypothecation  was  not  resorted  to  originally,  because  the 
owners  were  little  known,  or  their  credit  was  limited.  The 
Hero,  2  Dods.  143,  144 ;  The  Emperor ,  Bee's  Adm.  344 ; 
3  Hagg.  Adm.  R.  102;  1  Dods.  201,  287;  2  Pet.  Adm. 
306,307. 

Much  less,  then,  should  an  implied  lien  on  the  ship  arise 
in  favor  of  a  consignee,  and  continue  after  she  sails,  and 
after  taking  a  bill  of  exchange  on  time,  when  an  express 
lien  will  not  always  hold,  if  created .  in  favor  of  a  con- 
signee. 

And  more  especially  should  it  not  usually  hold,  as  there 
being  a  consignee  to  give  credit  and  make  advances,  this 
circumstance  repels  the  necessity  of  an  hypothecation,  either 
express  or  implied,  and  which  necessity  alone  empowers  the 
master  to  make  an  express  one.  Bee's  Adm.  120, 131,  250, 
339,  353 ;  3  Hagg.  Adm.  66,  74,  86,  387.  But  here  no  ex- 
press hen  by  a  bond  was  asked  for  or  given. 

In  the  next  place,  whether  an  implied  lien  existed  here 
originally  or  not,  (and  considering  the  relation  in  which  the 
libellant  stood  as  consignee  of  the  vessel,  it  is  somewhat 
doubtful,)  there  is  much  evidence  that  it  was  afterwards 
waived,  if  once  existing. 

There  can  be  no  doubt,  that  the  lien  which  exists  on 
domestic  ships  for  repairs  by  material  men  is  waived  or  lost,  if 
they  are  only  allowed  to  sail,  unless  it  is  otherwise  provided 
by  express  statutes  in  particular  States.  Abbott  on  Shipp. 
77,  note ;  Steamboat  Planter,  7  Peters,  345 ;  2  Dow,  29 ; 
11  Mass.  34;  16  John.  298;  16  Ibid.  89.  See  Packard  v. 
The  Louisa,  2  Woodb.  &  Min.  49,  and  cases  there  cited ; 
The  Nestor^  1  Sumner,  80. 
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At  Common  Law,  a  lien  generally  ceases  with  the  loss  of 
possession.  Ex  parte  Foster^  6  Law  Rep.  62 ;  6  East,  21 , 
26,  note;  2  East,  227,  236. 

But  in  admiralty,  liens  are  lost  after  possession  actual  or 
quasi  ceases;  as  sometimes,  after  a  seaman  leaves  the  ship,  or 
the  lender  on  bottomry  allows  her  to  go  to  sea,  or  the  repairer 
of  a  foreign  vessel  allows  it.    6  Law  Rep.  62,  63. 

So  in  equity,  they  are  lost  sometimes,  but  it  is  then  when 

the  lien  is  not  so  much  an  interest  tn  re,  or;  as  it  is  called, 

jus  in  rCy  or  Jus  ad  rem^  as  a  charge  or  incumbrance  on  the 

property.     2  P.  Wms.  491;   11  Ves.  617;   1  Peters,  386, 

441. 

It  is,  then,  like  a  lien  by  a  judgment,  perfected.  4  Law 
R.  67.  The  case  of  an  attachment  is  not  such  a  lien  as 
those,  because  it  is  not  perfected  by  a  judgment 

A  mortgage  is  a  lien  in  rem^  but  an  execution,  on  judg- 
ment, is  not ;  they  being  merely  a  general  charge  on  the 
property,  not  an  interest  in  it. 

In  many  cases  of  liens,  therefore,  it  is  proper  and  prudent 
to  enforce  them  before  possession  is  parted  with,  though  it  is 
not  indispensable  in  all  cases.  Bee's  Adm.  78;  3  Hagg. 
Adm.  R.  263 ;  Packard  v.  7^  Lmisa,  2  Woodb.  &  Min. 
49,  and  cases  there  cited. 

Thus  it  has  been  decided  in  The  Neeiar,  1  Sumner,  80, 82, 
that  in  this  country  a  lien  on  a  foreign  vessel  holds  after  she 
quits  the  port,  though  no  bottomry  bond  is  takoi  for  repairs 
or  advances. 

It  should,  however,  be  enforced  seasonably.  I  have  met 
with  no  cases  where  the  lien  has  in  that  class  been  sus- 
tained beyond  the  close  of  the  next  voyage ;  ( The  Nestor ^ 
1  Sumner,  85 ;)  or  beyond  the  time  allowed  as  a  credit  in 
the  note  or  bill  of  exchange  given,  if  one  be  given.    Ibid. 

In  The  Chusan,  2  Story,  R.  469,  the  exact  time  does  not 
appear,  but  no  subsequent  sales,  or  subsequent  mortgages 
without  notice,  had  there  taken  place  before  it  was  enforced. 
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The  Louisiana  code  allows  the  lien  but  one  year.  Art. 
3449. 

In  Packard  v.  The  Louisa,  decided  at  this  tenn,  2  Woodb. 
'&  Minot,  49,  no  case  was  found,  extending  this  maritime 
charge  or  lien  on  the  vessel  for  wages,  which  is  the  most 
favored  one  in  Courts  of  Admiralty,  beyond  the  next  voyage, 
if  she  continued  in  active  employment,  or  if  the  rights  of 
third  persons  had  intervened. 

So^  if  he  who  repairs  or  lends  money,  takes  other  security, 
and  no  express  bottomry  bond  or  mortgage,  such  as  a  nego* 
tiable  note  or  bill  of  exchange,  it  may  be  some  evidence 
either  of  not  relying  on  the  ship  at  all,  or  of  having  relin- 
quished his  lien.  7  Peters,  345  ;  4  Camp.  160,  note ;  HtUton 
V.  Bragg,  2  Marsh.  R.  339. 

Whether  a  note  or  bill  of  exchange,  taken  of  an  owner  or 
master,  will  be  a  discharge  of  a  lien  or  not,  or  of  a  co-owner, 
is  a  different  question.  It  has  been  decided  to  be  a  discharge 
in  Massachusetts,  10  Mass.  R.  47;  and  in  Maine,  The 
Eastern  Star,  Ware,  188. 

And  the  other  way,  not  to  be  a  discharge,  in  1  Cow.  299 ; 
The  Eagle,  Bee's  Adm.  79. 

Where  a  bill  of  exchange  is  taken  and  secured  in  the 
express  bottomry  bond,  of  course  it  is  no  discharge  of  the 
lien  created  by  the  bond,  as  it  is  not  alone  looked  to.  Such 
are  many  of  the  cases  reported.  The  Augusta,  1  Dodson, 
286 ;   The  Jane,  1  Dods.  466. 

Or,  if  taken  as  collateral  security  drawn  on  other  persons. 
3  Hagg.  Adm.  1,  13,  253. 

But  if  a  bill  of  exchange  is  taken  by  a  consignee  or  agent 
for  the  amount,  it  is  primi  facie  evidence,  that  he  looks  to 
it  rather  than  the  vessel,  and  especially  if  it  gives  time, 
and  difference  in  the  exchange  is  deducted  as  here.  19  Yes. 
Jr.  474 ;  3  Yes.  &  Beam.  135 ;  2  Hagg.  Adm.  136 ;  Murray 
Y.  L,,  1  Paine,  572;  Ramsay  v.  AUegre,  12  Wheat.  611, 
semb. 
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But  if  meant  as  a  payment,  and  if  it  enables  the  person 
giving  it  to  settle  with  his  co-owners,  it  is  to  be  decreed  a 
payment,  and  consequently  a  release  of  any  lien.  5  Ex.  C. 
122 ;  3  East,  147;  15  John.  276;  1  Cow.  290;  2  Dow,  P.  R- 
29;  RUef/  H  aL  t.  Atuierson,  2  McLean,  C.  C.  594 

The  question  here,  however,  is  still  different,  and  is, 
whether  taking  such  a  note  or  bill  of  exchange  of  the  mas- 
ter, and  to  run  sixty  days,  and  letting  the  vessel  depart,  is 
not,  in  connection  with  the  payee's  being  consignee,  satisfac- 
tory evidence  of  a  waiver  of  the  lien. 

The  waiver  is  a  fact  for  the  Court  to  settle  on  all  the  evi- 
dence. The  New  Jersey  4*  ^^  Sandwich^  1  Pet.  Adm. 
233,  and  notes. 

Taking  a  promissory  note  of  the  owner  or  ship's  husband 
for  repairs,  is  a  waiver  of  a  suit  in  admiralty  against  him. 
Bammjf  v.  AUegre,  12  Wheat.  611.  But  the  Supreme 
Court,  (12  Wheat  614,)  declined  to  go  into  the  question, 
imless  the  note  was  first  given  up,  and  it  has  been  stated 
that  no  opinion  by  the  Supreme  Court  was  given  or  formed 
on  that  point;  and  in  Tke  Nestor,  I  Sumner,  86,  it  was  held, 
that  merely  taking  a  note  for  the  supplies,  did  not  always 
waive  the  lien.  But  it  raised  a  strong  presumption  to  that 
effect    Ibid.  87. 

Because  the  lien,  if  remaining,  might  be  in  one  person,  and 
the  note  be  negotiated  and  be  in  another,  as  the  bill  was  on 
time  in  the  case  now  under  consideration^  and  actually 
negotiated. 

In  The  Chusatty  2  Story,  R.  467,  it  was  held,  that  such 
a  note,  except  in  Maine  and  Massachusetts,  was  not  prima 
fade  a  bar  to  a  suit  on  the  account,  and  must  not  be  deemed 
a  waiver  of  the  lien  on  the  vessel,  unless  proved  to  have  been 
so  intended  from  all  the  facts.  It  was  decreed  no  bar  in  that 
case.  See  other  cases.  1  Dods.  466 ;  1  Wm.  Rob.  421 ; 
Ware,  262 ;  Louisiana  Code,  art.  2180, 2191. 

It  is  not  a  discharge  of  a  lien  on  a  ship  for  wages,  if  a 
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sailor  takes  a  mere  memorandum  to  show  the  owner  the 
amount,  and  prosecutes  before  more  than  one  voyage  is 
known  to  have  taken  place.     Ware,  188,  212. 

But  it  is  a  discharge,  if  he  takes  it  in  payment  in  prefer- 
ence to  money.     The  Wm,  Money ^  2  Hagg.  Adm.  R.  136. 

In  the  next  place,  there  is  strong  evidence  here  to  show 
the  loss  of  any  Hen,  which  may  have  once  existed,  by  the 
delay  to  collect  the  bill  of  exchange  after  due,  as  well  as  the 
delay  to  enforce  the  lien  against  the  vessel  till  a  second 
voyage  took  place,  and  till  the  expiration  of  a  year  and 
some  months  after  the  vessel  was  allowed  to  depart  from 
Louisiana,  where  the  supplies  had  been  furnished. 

The  evidence  finds,  that  the  length  of  credit  given  in  the 
bill  of  exchange  terminated  April  2,  1845,  and  the  owners 
were  in  good  credit  till  the  29th  of  the  same  month.  This 
additional  indulgence  given,  and  omission  to  enforce  pay- 
ment of  the  bill  when  it  could  have  been  secured,  is 
wholly  unexplained,  and  coupled  with  the  permission  of  a 
second  voyage,  and  the  lapse  of  near  a  year  and  a  quarter 
before  proceeding  against  the  vessel,  is  strong  evidence  of  ' 
such  neglect  in  prosecuting  the  lien  as,  united  with  the  other 
facts,  ought  to  dissolve  it. 

The  apology  for  not  proceeding  against  the  vessel  before 
the  second  voyage,  because  the  credit  given  in  the  bill  of 
exchange  had  not  expired,  is  no  answer  for  not  enforcing  the 
lien  on  the  vessel. 

The  libellants  had  agreed  only  to  wait  on  their  claim 
against  the  owners  and  master,  but  not  on  their  claim 
against  the  vessel. 

If  they  did  in  fact  agree  to  suspend  the  last,  their  lien 
may  be  lost  on  another  ground,  which  is,  that  a  lien,  once 
suspended,  is  lost  If  the  bill  and  the  length  of  time  given  to 
pay  it  did  not  extinguish  or  suspend  the  lien,  but  was  mere 
collateral  security,  then  the  ben  ought  to  have  been  prose- 
cuted at  the  end  of  the  first  voyage,  whether  the  bill,  the 
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collateral  security,  had  become  due  or  not.  Even  in  an 
express  lien  on  a  vessel  created  by  a  bottomry  bond,  paya- 
ble on  its  face  only,  in  a  certain  number  of  days  after  the 
arrival  of  the  vessel,  it  has  been  held  that  proceedings  may 
be  instituted  against  her  on  the  lien  before  those  days  expire. 
The  Jane,  1  Dods.  463. 

She  may  be  taken  possession  of  at  the  end  of  the  voyage, 
though  perhaps  not  sold  till  the  credit  expires;  and  especially 
may  she  be  taken  if,  as  here,  she  was  about  to  proceed  on 
another  voyage. 

Again,  if  the  lien  on  the  vessel  be  regarded  in  this  case  as 
a  collateral  security  for  the  bill  of  exchange,  as  it  must  be, 
or,  as  before  remarked,  the  lien  was  satisfied,  and  probably 
thus  lost,  it  is  like  a  mortgage  for  a  debt,  and  not  payable 
by  agreement  till  a  particular  day.  In  such  case  the  mort- 
gagee is  entitled  to  possession  forthwith,  as  a  general  rule. 
11  Pick.  77;  23  Ibid.  9. 

And  in  all  cases  of  personal  property  mortgaged,  the 
mortgagee  ought  to  take  possession,  or  place  his  lien  on 
record  for  notice  to  the  world. 

If  doing  neither,  it  has  been  long  contended,  that  the  lien  is 
void  for  fraud.  Haven  v.  Low,  2  N.  Hamp.  13.  And  of  late, 
many  States  make  it  void  by  express  statute,  unless  the 
mortgage  is  recorded,  or  possession  changed,  where,  before 
such  a  statute,  it  has  been  upheld,  as  it  has  been  generally 
when  the  parties  agreed,  or  the  nature  of  the  case  showed, 
that  possession  was  originally  intended  to  be  retained  for  a 
time  by  the  mortgagor. 

Such  is  the  agreement  or  understanding  in  bottomry  bonds 
usually  by  the  express  compact  in  them,  it  being  for  the 
obUgor  or  mortgagor  there  to  retain  possession  so  as  to  carry 
such  a  bond  into  legal  effect,  by  subjecting  the  vessel  to  a 
marine  risk,  before  the  right  to  repayment  on  the  lien  can  be 
enforced.  Moreover,  such  possesssion,  it  is  usually  under- 
stood, shall  be  retained  for  the  coming  voyage  by  the  maker 
of  the  bond  in  order  to  earn  means  for  its  payment 
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To  be  sure  it  may  be  said  that  he  who  lends  or  repairs, 
has  a  right  to  hold  on  to  the  vessel  till  he  is  satisfied,  and 
this  will  not  generally  defeat  the  object  of  the  repairs  and 
advances,  a  further  voyage ;  because  if  the  captains  or  own- 
ers have  not  funds  nor  credit  at  the  foreign  port,  they  can  be 
raised,  or  the  claimant  satisfied  by  the  express  hypothecation 
to  him  or  others,  which  the  law  authorizes  the  master  in 
such  a  case  to  make. 

Yet  it  is  to  be  remembered,  that  the  lender  or  repairer 
may  not  choose  to  risk  his  debt  on  a  bottomry  bond,  and  the 
master  may  not  be  able  to  borrow  elsewhere,  and  repay ;  and 
hence  the  lien  is  allowed  to  continue  there  till  the  ensuing 
voyage  ends,  but  seldom  longer. 

The  analogies  in  the  case  of  like  liens  or  charges  on  ves- 
sels for  seamen's  wages  have  been  considered  in  the  case  of 
Packard  v.  The  Louisa^  at  this  term,  where  the  cases  are 
collected,  and,  the  impolicy  of  the  long  continuance  of  such 
liens  unenforced,  fully  explained. 

In  no  case  should  they  extend  beyond  the  next  voyage,  if 
they  are  unknown  to  the  public,  and  new  interests  of  third 
persons  as  to  the  vessel  intervene  without  notice. 

Here,  the  Medora,  before  the  second  voyage,  became  in 
need  of  further  advances,  and  they  were  made  by  Deshon 
without  notice  of  the  lien  now  set  up,  though  making  special 
inquiry  of  the  master  on  the  subject  of  any  outstanding 
incumbrance. 

This  is  a  new  and  separate  ground  against  a  recovery  firom 
that  of  Deshon  being  entitled  to  sustain  his  claim  on  the 
ground,  that  the  conveyance  to  him  was  in  bottomry,  or,  if 
not  so,  was  a  mortgage,  duly  recorded  so  far  as  regards  the 
assignee  of  the  owners. 

In  this  view  the  conveyance  was  for  a  valuable  consider- 
ation without  notice,  and  hence,  on  general  principles,  was 
good  between  the  parties,  whether  seasonably  recorded  or 
not.    See  post 
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Such  conveyances,  as  a  general  principle,  are  valid  against 
all  previous  parol  trusts  or  liens,  when  the  maker  of  the 
conveyances  is  in  possession  of  the  property.  2  Bro«  Adm. 
&  Civ.  Laws,  143 ;  Ayliffe,  Civ.  Law,  648. 

Tet  maritime  liens  must  be  considered  in  some  instances 
as  exceptions,  but  exceptions  are  often  dangerous  to  be  ex- 
tended beyond  what  is  necessary,  and  not  of  course  to  be 
encouraged  or  enlarged  beyond  what  is  equitable  against 
subsequent  bona  fide  purchasers  without  notice.  Lewin  on 
Trusts,  207;  9  Ves.  Jr.  100;  2  Story,  Eq.  Jur.  1215,  %  1228. 

Hence,  in  the  case  of  Packard  v.  The  Louisa^  indulging 
the  lien  into  a  second  voyage  was  considered  as  usually  too 
great  laches,  if  third  persons  without  notice  become  in  the 
mean  time  interested. 

In  this  case,  had  Deshon's  conveyance  been  good  as  a 
bottomry  bond,  as  was  contemplated  probably  by  the  prac- 
tice, it  would  have  to  be  first  satisfied,  though  he  had  possessed 
notice,  or  the  first  voyage  had  not  been  completed.  For 
the  last  bottomry  is  always  to  be  first  paid.    See  Ante. 

As  it  is,  being,  as  we  shall  soon  see,  only  a  mortgage,  yet 
Deshon  ought  to  be  regarded  as  a  purchaser  of  this  vessel 
without  knowledge  of  the  previous  lien ;  and  if  so,  I  think 
he  ought  not  to  be  afiected  by  a  lien  continued  after  the  end 
of  a  voyage. 

Even  a  bottomry  bond,  though  binding  without  being 
recorded,  is  a  lien  on  the  vessel  only  for  a  reasonable  time, 
or  the  time  agreed  in  the  bond,  and  if  not  enforced  then, 
other  creditors  or  claimants  may  prevail  against  it.  See 
Blaine  v.  Ship  Charles  Carter^  A  Cranch,  332;  Packard  v. 
The  Louisa^  ante,  p.  49.  See  also.  The  Chusan,  2  Story,  R. 
468. 

Finally,  the  libellants,  not  being  entitled  to  a  decree 
against  the  vessel,  on  the  grounds  of  doubts  as  to  their 
advances  having  been  made  on  the  credit  of  the  vessel,  as 
well  as  on  the  strength  of  the  evidence,  that  it  was  waived, 
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if  once  existing,  by  taking  a  bill  of  exchange  therefor,  and 
allowing  the  vessel  to  depart,  and  giving  sixty  days  for  pay- 
ment to  the  owner ;  and  also,  that  if  not  waived,  it  was  lost 
by  neglect  in  not  collecting  it  on  the  bill  for  nearly  one  mondi 
after  it  fell  dae,  and  the  owners  were  in  good  credit,  and 
not  prosecuting  the  ship  till  after  her  return  from  a  second 
voyage,  and  the  lapse  of  a  year  and  some  months,  and  an 
intermediate  mortgage  of  her  to  Deshon  without  notice  of 
any  previous  lien ;  the  judgment  of  the  Court  below,  dis- 
missing the  libel,  must  be  affirmed. 

But  the  funds  being  now  in  the  District  Court  wMich 
remained  of  the  proceeds  of  the  vessel,  and  there  being  two 
other  claims  made  on  them,  which  are  still  unsatisfied,  it  is 
necessary  to  settle  which  is  entitled  to  priority  in  receiving 
the  money. 

It  is  objected  to  the  claim  by  Deshon,  in  the  first  in- 
stance, that  not  being  on  a  good  bottomry  bond,  by  not 
placing  the  loan  at  risk,  by  the  loss  of  the  vessel,  or  by  being 
not  on  marine  interest,  or  on  advances  exclusively  made  on 
account  of  the  voyage,  it  amounts  to  a  mere  mortgage  of  a 
personal  chattel,  and  if  so,  it  is  a  claim  not  to  be  enforced 
in  a  Court  of  Admiralty. 

It  is  further  contended  to  be  void  even  as  a  mortgage, 
because  not  recorded  till  the  property  of  the  mortgagCHr  was 
assigned  to  Winsor,  lor  the  benefit  of  the  creditors  of  the 
mortgagor ;  and  for  having  fraudulent  badges  about  it 

I  entertain  an  opinion,  that  this  was  not  a  good  bottomry 
bond,  though  executed  at  home  by  the  owners. 

It  is  said  that  such  bonds  so  executed  need  not  be  for 
advances  on  the  ship  for  the  coming  voyage. 

Though  the  consideration  of  a  bottomry  bond  by  a  master 
abroad,  must  be  repairs  or  advances  at  that  time  for  the 
ship,  in  order  to  create  the  necessity  which  justifies  his  acts, 
yet  the  owner,  it  is  held,  may  give  a  good  bottomry  for  other 
than  advances  to  the  ship.    2  Sumner,  167. 
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This  is  contradicted,  by  Ariadm^  1  Wm.  Rob.  421;  1 
Wheat  96. 

But  this  is  not  decided  by  me  to  be  an  invalid  objec- 
tion, looking  to  the  trtie  theory  of  bottomry  bonds,  though  I 
pass  it  by  on  this  occasion,  there  being  other  clear  objectionsi 
which  are  fatal  to  it  as  a  bottomry  obligation.  Some  views 
against  it  may  be  seen  in  2  Bro.  Civ.  &  Adm.  196 ;  2  Wash. 
C.  C.  99,  104 ;  1  Wheat.  104 ;  1  Dod.  Ad.  283. 

One  of  those  other  objections  is  the  want  of  a  sea  risk. 
It  is  essential  to  a  good  bottomry  bond,  that  the  debt  be 
risked  en  the  bottom  and  loss  of  the  vessel  The  Ailaa^  2 
Hagg.  Adm.  R.  48,  62,  65 ;  Abbott,  658 ;  Jennings  v.  Ins. 
Co.,  4  Binn.  244 ;  7%6  Draco,  2  Sumner,  186 ;  3  Bam.  &. Aid. 
50;  Paine,  674;  1  Wash.  C.  C.  293;  2  Hagg.  Adm.  67; 
Park,  on  Ins.  562,  558;  Bee's  Adm.  167,  210;  Abbott  on 
Shipp.  203,  204;  2  Sumner,  167;  2  Dod.  Adm.  8,  9 ;  2  Pet 
Adm.  295;  2  Wash.  145;  4  Cra.  326;  2  P.  Wms.367;  Bee's 
Adm.  410. 

An  Admiralty  Court  also  gets  no  jurisdiotion  over  the  case 
by  the  instrument  being  called  a  bottomry  bond,  unless  it 
possess  the  essentials  of  one,  such  as  the  risk  on  the  vessel 
just  named.    The  Emancipation,  1  Wm.  .Rob.  130. 

So,  if  there  be  no  marine  interest  in  it,  or  if  it  be  to  secure 
a  bill  of  exchange  for  repairs,  it  may  be  valid  as  a  mortgage, 
but  no  jurisdiction  exits  then  in  admiralty  as  over  a  bottomry 
bond.    2  Wm.  Rob.  110. 

There  was  no  pledge  of  the  vessel  in  that  case  as  a  mort- 
gage, but  the  vessel  was  described  as  bound,  and  held  for 
payment,  and  it  did  not  give  jurisdiction. 

The  contract  here  has  neither  any  marine  interest  provided 
for,  or  any  loss  of  the  vessel  stipulated  to  cause  the  loss  of 
the  debt,  and  has  no  feature  of  a  bottomry  bond,  except  its 
title,  and  the  security  being  on  a  vessel ;  and  hence  would 
give  no  admiralty  jurisdiction  over  it  as  a  bottomry  bond  in 
England.   2  P.  Wms.367. 
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At  some  of  the  custom-houses  in  this  country  and  in 
India,  and  perhaps  some  other  places,  a  bond  like  this  may 
be  called  a  bottomry  bond,  when  on  a  vessel's  bottom  as 
security,  and  when  only  for  legal  interest,  and  payable  at  all 
events,  though  such  is  not  the  usual  definition  of  such  a 
bond  in  Admiralty  Courts  generally ;  and  though  it  cannot 
have  the  high  privileges  of  a  real  bottomry  bond.  2  Sumner, 
186;  Jennings  v.  Insurance  Company,  4  Binn.  255;  2 
Hagg.  Adm.  52,  54,  55. 

It  may  be  good  as  a  mere  mortgage,  but  in  that  event  it 
has  no  superiority  or  privileges  over  other  mortgages,  unless, 
as  hereafter  examined,  it  has  some  claims  for  higher  respect 
in  Admiralty  Courts,  by  being  a  mortgage  of  a  ship,  and 
for  a  debt  connected  with  maritime  business. 

It  is,  then,  in  this  case,  a  mere  mortgage  of  a  chattel. 
It  is,  then,  of  course,  to  be  governed  by  all  the  rules,  and  the 
law  in  respect  to  other  mortgages  of  such  chattels,  and  the 
rights  under  it  are  to  be  settled  at  Common  Law,  unless  the 
subject-matter  being  a  vessel,  or  the  consideration  being 
maritime,  the  Courts  of  Admiralty  can  get  jurisdiction  on 
that  account. 

In  England  it  seems  to  be  well  settled,  that  her  Courts  of 
Admiralty  have  no  jurisdiction  over  the  mortgage  of  a  ves- 
sel, merely  because  the  subject-matter  is  a  vessel.  2  Browne, 
Civ.  &  Adm.  Laws,  95,  note  33 ;  Atkinsofi  v.  Maling,  2  D. 
&E.  462;  I  Sumn.  R.  271;  1  Kent,  Comm.  363;  Hall's 
Adm.  Pr.  135,  137. 

Indeed,  in  England  it  was  well  settled  before  a  recent 
statute,  that  Courts  of  Admiralty  had  no  jurisdiction  over 
mere  mortgages  of  vessels,  even  to  enforce  them,  if  claimed 
on  the  ground  solely  that  they  related  to  vessels. 

This  came  in  question  in  2  Hagg.  Adm.  65,  where  the 
conveyance  was  void  as  a  bottomry  bond,  but  good,  perhaps, 
as  a  mere  mortgage. 
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So,  in  2  Browne,  Civ.  6c  Adm,  Laws,  95,  note,  it  is  said, 
that  '^  a  mortgage  of  -a  ship  at  sea,"  enables  the  mortgagee 
to  bring  trover  in  a  Court  of  Law,  but  he  cannot  sue  for  her 
in  admiralty.    Ibid.  133 ;  2  D.  <fe  E.  64,  642. 

Admiralty  never  decides  on  questions  of  property,  as 
between  mortgagee  and  owner.  ''  Upon  questions  of  mort* 
gage  the  Co^irt  of  Admiralty  has  no  jurisdiction."  The 
Neptune,  3  Hagg.  Adm.  132,  133. 

By  general  principles  of  admiralty  law,  a  similar  conclu- 
sion is  reached.  To  be  sure,  it  is  laid  down  broadly  in  some 
places,  that  in  England  the  admiralty  once  had  cogniasance 
if  the  right  to  H  ship  was  contested.     Hall's  Prac.  87 ; 

3  Rob.  133. 

But  it  has  since  been  restricted  to  maritime  liens  on  ships, 
such  as  the  wages  of  seamen  and  hypothecation.  2  Browne, 
Civ.  Law,  406. 

The  general  test  in  contracts  is  not  the  thing  pledged, 
but  the  subject-matter  for  which  it  is  pledged. 

Admiralty  jurisdiction  in  contracts  relates  to  the  subject- 
matter,  it  is  said,  and  in  torts  to  locality.  Paine,  C.  C.  673 ; 
Gilp.  529 ;  3  D.  &  E.  269 ;  2  Gall.  465 ;  2  Sumner,  1. 

This  means  subject-matter  of  the  contract,  that  is,  the 
thing  to  be  done  being  maritime,  and  not  the  object  of  a 
contract,  as  a  ship.  2  Browne,  Civ.  6c  Adm.  Laws,  107. 
It  does  not  extend  to  revenue  seizures  on  land,  8  Wheat.  394. 
Nor  matters  of  account  between  part  owners  of  a  vessel. 
2  Browne,  Civ.  &  Adm.  Laws,  131,  132;  11  Peters,  176. 

But  it  does,  if  the  matter  of  the  contract  itself  relates  to 
navigation,  though  the  contract  be  made  on  land.  2  Browne, 
Civ.  6c  Adm.  Laws,  90,  103 ;  4  Wash.  C.  C.  453.  It  must 
be  in  its  essence  maritime,  or  to  pay  for  maritime  service. 

4  Mason,  380.  So  are  ransoms.  2  Gall.  325.  So  as  to 
forfeiture  of  vessel  under  the  State  acts.  2  Cro.  406.  So, 
for  exporting  arms  against  a  prohibition  by  statute.  3  DalL 
297.    So,  as  to  pilotage.     1  Mason,  508 ;  10  Pet.  108. 

VOL.  u.  10 
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But  a  mere  dispute  about  a  ship  does  not  make  a  marine 
business,  when  mortgaged  at  home,  or  attached  by  a  sheriff; 
•^admiralty  has  nothing  to  do  with  it  by  a  libel.  2  Browne, 
Civ.  &  Adm.  Laws,  116,  note. 

Most  of  the  ancient  and  quaint  distinctions,  that  to  give 
jurisdiction  over  a  contract,  it  must  have  been  made  at  sea 
and  not  on  land,  (2  Browne,  Civ.  &  Adm.  Laws,  72 ;  (or  must 
be  a  contract  without  seal,  (Ibid.  96 ;)  or  must  be  one  prose- 
cuted in  rem,  are,  in  some  respects,  obsolete,  compared  with 
the  test,  that  the  matter  of  the  contract  itself,  and  not  the 
object  affected  by  it,  must  be  maritime,  or  on  marine  bus- 
iness. 3  Story  on  Con.  527-630;  2  Browfle,  Civ.  &  Adm. 
Laws,  90,  103,  107 ;  De  Lorio  v.  BaU,  2  Gall.  398 ;  1 
Wheat  335. 

The  present  contract  is  questionable  as  a  maritime  one  in 
some  respects  on  these  general  principles. 

Thus,  a  contract  to  buy  or  build  a  ship,  or  a  mortgage  of 
one  is  generally  no  more  a  maritime  contract  than  one  to 
build  or  buy  or  mortgage  a  house.  Andrews  v.  Essex  Ins. 
Co.,  3  Mason,  16,  17.  It  must  be  a  perfected  maritime  con- 
tract, and  not  an  executory  one,  to  lead  to  it 

But  when  executed,  a  vessel  may  be  mortgaged  to  secure 
a  common  note  of  hand,  or  liability  for  goods  sold  and 
delivered  by  a  retail  trader  on  shore.  2  Browne,  Civ.  & 
Adm.  Laws,  555,  infra  arguendo. 

In  point  of  fact  here,  however,  the  consideration  of  this 
mortgage  appears  to  have  been  an  account  connected  with 
navigation  on  advances  chiefly  for  a  voyage. 

But  they  were  not  so  entirely,  though  that  might  furnish 
some  ground  for  interference  pro  ianto,  when  a  mortgage  of 
a  vessel  for  a  different  kind  of  debt  would  not  But  besides 
the  cases  before  cited  on  the  general  principle  in  2  Hagg.  181, 
19&  —  Fruit  Preserver  —  it  was  held,  that  the  Admiralty 
Court  will  not  enforce  a  mere  mortgage  of  a  ship,  by 
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ordering  possession  to  be  changed.    So,  2  Dod.  288 ;  3  Rob. 
94, 135 ;  1  Dod.  240. 

The  6th  George  4,  was  passed  to  enable  a  mortgagee  to 
have  a  vessel  sold  to  pay  the  debt  He  is  not  an  owner  for 
any  other  purpose  under  that  statute. 

In  2  Ha^.  Adm.  84,  The  Parisea,  (1827,)  the  Court  refused 
to  award  a  share  in  the  proceeds  of  a  vessel  before  sold,  if 
the  mortgagee  had  never  been  in  possession.  It  was  not 
deemed  proper  to  settle  his  interests  in  admiralty.  The 
Extnouth,  Ibid.  88,  note.  See  Abb.  2;  2  Ld.  Jlaym.  R. 
963;  4  East,  319;  4  Rob.  1,  4;  1  Paine,  671. 

Now  by  3  &  4  Victoria,  ch.  65,  %  3,  Courts  of  Admiralty 
may  decide  on  the  rights  of  mortgagees  to  ships,  if  they  are 
mider  arrest,  or  their  proceeds  be  in  admiralty.  The  Dwh 
ihorpe,  2  Wm.  Rob.  80,  81 ;  The  Highlander,  Jhid.  109. 
But  they  could  not  do  so  before.  3  Hagg.  402;  2  Wm. 
Rob.  82. 

There  is  another  objection  to  deciding  such  disputes  here 
in  admiralty,  because  they  relate  merely  to  a  vessel,  and 
without  the  aid  of  any  statute  as  in  England. 

It  is,  that  where  the  title  is  disputed  as  to  any  thing,  a 
Court  of  Admiralty  will  not  interfere  till  that  is  settled  else^ 
where,  especially  if  it  relate  to  a  vessel  only  mortgaged,  and 
not  hypothecated  in  bottomry. 

They  consider  that  they  have  not  jurisdiction  to  settle 
disputed  titles  to  property,  unless  they  have  possession  of 
the  article,  and  the  question  as  to  title  arises  then  inci* 
dentally.    2  Browne,  Civ.  &  Adm.  Laws,  98. 

On  this  the  rule  is  more  inflexible  than  in  chancery,  when 
asked  to  annul  or  enjoin  against  a  contract.  2  Browne,  Civ. 
&  Adm.  Laws,  430 ;  The  Warrior,  2  Dod.  288 ;  3  Rob.  R. 
133. 

To  be  sure  it  must  appear  to  be  a  real  conflict  as  to  title, 
not  a  mere  plea  of  it,  not  a  mere  colorable  title.    2  Dod.  290. 

Where  possession  exists,  a  Court  will  not  transfer  it  to 
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former  owners,  unless  the  sale  is  clearly  shown  to  be  fraud- 
ulent. An  action  lies  on  the  instance  side  for  possession  of 
a  ship  by  a  former  owner  against  a  purchaser  abroad,  when 
sold  to  raise  supplies. 

But  it  is  supposed  that  cases  have  occurred  here  where 
Courts  have  allowed  mortgages  of  ships  to  give  jurisdiction, 
if  to  enforce  them  in  rem,  though  the  title  is  in  dispute. 
And  it  is  urged,  that  the  English  rules  as  to  admiralty 
jurisdiction  are  no  guide  here.  2  Gall.  191,  351,  398 ;  2  Pet 
Adm.  295.  And  it  has  been  said,  that  an  owner  may  claim 
or  any  one  interested,  and  have  judgment  of  restitution  of 
a  ship.     Dunlap's  Adm.  Pr.  170;  Gierke's  Pr.  Tit.  41. 

It  has  been  held,  that  petitory  as  well  as  possessory  rights 
may  be  decided,  among  several,  and  thus  save  several  suits 
at  law.    HalPs  Prac.  81,  87. 

In  The  Schooner  TiUon^  5  Mason,  468,  jurisdiction  was 
maintained  over  a  libel  to  get  possession  of  three-fourths  of 
a  ship,  where  the  title  was  withheld  from  them. 

The  contest  was  as  to  the  validity  of  a  sale  of  those  parts. 
But  that  was  a  contest  between  part  owners,  and  on  that 
account  gave  jurisdiction.  The  jurisdiction  is  said  to  be 
clear  where  it  concerns  owners  of  ships  as  such.  Godolph. 
on  Adm.  43. 

That  is  probably  as  to  disputes  between  part  owners. 
For  otherwise  it  is  said  in  England,  they  usually  refer  the 
title  to  some  other  Court  to  settle,  though  at  times  it  is 
decided  incidentally  in  changing  possession,  as  before  ex- 
plained. 5  Mason,  470,  and  cases  there  cited;  2  Browne, 
Civ.  &,  Adm.  Laws,  112. 

In  the  United  States,  Admiralty  Courts  have  gone  into 
title  in  cases  of  salvage,  bottomry,  and  forfeiture  of  marine 
interests,  d&c.  5  Mason,  471,  and  cases  cited.  But  that 
does  not  settle  the  question  here. 

In  De  Lovio  v.  BoUf  2  Gall.  463,  Judge  Story  says,  that 
the  admiralty  still  continues  in  England,  '^  to  entertain  suits 
for  the  possession  of  ships." 
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But  if  he  means,  that  they  do  it  except  in  cases  of  bot- 
tomry, or  between  part  owners,  or  under  express  statutes, 
his  idea  does  not  seem  supported  by  the  books,  and  hence  it 
will  not  answer  from  that  case,  or  any  English  cases,  to  infer 
that  a  proceeding  lies  here  by  a  mortgagee  of  a  vessel  to 
obtain  possession  of,  and  sell  it,  to  pay  the  debt,  when  he  is 
out  of  possession,  and  the  debt  or  claim  is  disputed.  Hurry 
V.  The  Ship  John,  I  Wash.  C.  C.  296,  297,  contra. 

If  this  can  be  done,  it  must  be  on  some  other  precedent, 
or  on  some  general  principles  belonging  rightfully  to  ad- 
miralty. 

Haying  thus  seen,  that  the  reasoning  and  practice  abroad 
are  against  the  exercise  of  jurisdiction  by  Admiralty  Courts, 
over  mere  mortgages  of  ships,  unless  authorized  by  express 
statutes  to  do  it,  and  finding  to  my  surprise  no  reported  case 
hare,  where  the  jurisdiction  has  in  such  case  been  taken, 
and  finding  that  this  claim  can  be  disposed  of  without  set- 
tling that  question,  I  do  not  feel  dispose  to  decide  on  it  pos- 
itively without  further  examination.  My  piesent  impres- 
sions are  against  it  The  other  grounds,  on  which  it  can 
be  disposed  of,  are  these.  If  a  mortgagee,  like  Deshon  here, 
could  not  prosecute  his  claim  originally  in  admiralty  against 
the  vessel,  because  his  debt  is  secured  merely  by  a  mortgage, 
and  is  contested,  yet  jurisdiction  over  it  as  against  these 
fiinds  now  already  in  admiralty,  and  for  further  distribution 
of  them,  may  be  upheld  there,  because  tliat  Court  has 
already  obtained  and  duly  exercised  jurisdiction  over  the 
vessel  and  the  proceeds  on  other  grounds,  and  for  other 
parties.     Oardner  v.  The  New  Jersey ^  1  Pet.  Adm.  227. 

It  has  already,  in  a  libel  against  this  vessel,  sustained  it 
for  seamen's  wages,  and  decreed,  that  this  lien  overrides  all 
others,  and  is  to  be  paid  first  See  The  Sydney  Cove^  2  Dod. 
13 ;  1  Dod.  Adm.  40. 

Next,  that  the  last  bottomry  bond  is  to  be  paid  in  prefer- 
ence to  any  former  ones,  because  the  last  is  founded  on  the 
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necessity  of  advances  or  repairs  to  preserve  the  vessel, .  and 
insure  her  return  and  profitable  use,  and  is  thus  for  the  ben- 
efit of  the  holders  of  all  previous  bottomry  bonds.  The 
Mary,  Paine,  R.  671 ;  1  Dod.  201,  289;  2  Dod.  2;  2  Ha^. 
Adm.  89 ;  2  Gall.  450.  The  last  shall  be  first,  therefore,  in 
payment.  2  Hagg.  Adm.  65,  note ;  Duke  of  Bedford^  2 
Hagg.  294,  304  ;  7  Pothier  on  the  Pandects,  426. 

Having  done  this,  it  seems  unobjectionable  to  order  what 
is  left  to  be  paid  over  to  any  claimant,  who  shows  a  legal 
and  equitable  right  to  it. 

The  only  doubt  as  to  this  course  arises  from  a  remark  in 
Dunlap's  Adm.  Prac.  28 ;   The  MaiOand,  2  Hagg.  255. 

But  this  remark  in  Haggard  is  confined  to  cases  where 
the  claim  is  contested,  and  the  Court  do  not  choose  to  decide 
it  incidentally.  Yet,  in  their  discretion,  we  have  already 
seen,  that  they  will  decide  it  sometimes,  and  uphold  the 
mortgage  claim.  So  in  equity,  sometimes,  having  got  juris- 
diction of  a  case  for  one  purpose,  the  Court  can  proceed  to 
act  as  to  othtr  objects,  which  might  be  prosecuted  at  law, 
and  would  not  originally  be  sustained  in  equity.  1  Sumner, 
604;  6  Cranch,  148;  6  Pet.  95;  2  Bro.  P.  C.  39. 

On  like  principles  in  admiralty,  if  the  Court  properly  has 
jurisdiction,  and  sells  an  article,  as  a  ship,  it  may  decree  some 
of  the  funds  to  claimants,  whose  claim  was  not  an  admiralty 
one,  so  as  to  sustain  an  original  sale  and  jurisdiction  to  sell. 
2  Browne,  Civ.  &  Adm.  Laws,  81 ;  2  Rob.  R.  236 ;  1  Ld. 
Raym.  162;  2  Ibid.  983;  Paine,  C.  C.  671 ;  Belt's  Adm.  Prac. 
58;  VEsperanza,  Bee's  Adm.  99;  12  Wheat.  651,  Justice 
Johnson ;  Conk.  Prac.  156 ;  Ship  Mary  Ford,  3  Dall.  198. 

If  admiralty  has  possession  of  property,  it  may  allow  to 
be  instituted  other  supplemental  suits  to  ascertain  who  it 
goes  to,  —  the  proceeds  of  it,  ^'remnants  and  surpluses." 
Andrews  v.  Wall,  3  How.  568,  573. 

So  it  is  said,  ''  a  mortgagee  undoubtedly  at  that  time  could 
not  institute  proceedings  in  the  Court  of  Admiralty,  but  it  is 
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quite  a  different  question  whether  he  could  not  intervene  to 
protect  his  interest,  when  a  suit  was  already  instituted  by 
parties  competent  to  do  so."  2  Wm.  Rob.  82.  It  was  held, 
that  he  could  so  intervene  before  the  late  act  of  Parliament. 
Case  of  The  Dowihorpe. 

My  conclusion,  therefore,  is,  that  a  Court  of  Admiralty, 
after  getting  jurisdiction  clearly,  and  selling  a  vessel,  may 
distribute  part  of  the  proceeds  to  one,  who  could  not 
have  enforced  the  original  sale  through  his  lien,  it  not  being 
by  bottomry.  A  fund  may  be  given  in  part  to  one,  who  has 
a  lien  on  it  at  law,  though  not  such  a  lien  as  could  originally 
be  prosecuted  in  chancery.  Harper  et  a/,  v.  The  New  Brigj 
Gilpin,  636;  Gardner  v.  The  Ship  New  Jersey,  1  Pet  Adm. 
223. 

This  was  at  first  refused  in  England  as  to  mortgagees  not 
in  possession.    Dun  v.  Bates,  cited  in  1  Hagg.  Adm.  84,  88. 

But  in  a  case  like  this,  I  think  it  would  be  done  there  now, 
and  would  be  deemed  harsh  and  unnecessary  to  turn  a  party 
over  to  other  proceedings,  when  clearly  entitled  to  the  funds 
now  before  the  Court.     7%e  Packet,  3  Mason,  340. 

But  it  is  further  and  finally  urged  against  paying  these 
proceeds  to  Deshon,  that  his  mortgage  is  void  for  not  being 
duly  recorded  as  a  mere  mortgage  of  a  chattel,  and  not 
treating  his  lien  as  a  bottomry.  As  a  mortgage,  it  is  neces- 
sary to  be  recorded.  The  Draco,  2  Sumner,  157,  190. 
Though  no  notice  is  required  to  be  given  of  a  lien  on  a 
vessel,  to  make  it  valid.  Daniel's  Ch.  Pr.  70,  77.  Yet  a 
mere  mortgage  must  be  recorded  in  conformity  to  the  statutes 
of  the  State  of  Massachusetts,  expressly  requiring  such  con- 
veyances to  be  recorded,  unless  possession  accompanies  the 
mortgage. 

This  vessel  was  not  taken  possession  of  and  retained  by 
Deshon  at  the  time  of  the  conveyance,  nor  was  the  latter 
recorded  till  the  mortgagors  had  failed,  and  an  assignee  been 
appointed  to  receive  their  effects,  and  public  notice  given  of 
his  appointment. 
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The  insolvent  system  of  this  State  provides  for  a  convey- 
ance to  the  assignee  of  all  the  estate  of  the  debtor.  Act  of 
April  23,  1838 ;  2  Eden  on  Bank.  177. 

Now  this  undoabtedly  passed  a  title  to  all  which  belonged 
then  to  the  debtor,  but  nothing  more,  except  in  cases  of  pro* 
perty,  which  the  debtor  may  have  conveyed  to  defraud 
creditors. 

It  does  not  mean  to  dissolve  valid  mortgages,  and  insoU 
vent  systems  usually  do  not  dissolve  them.  2  Hagg.  Adm. 
67;  Edw.  Adm.  118,  239;  2  Met  268;  3  Ibid.  239;  4  lb. 
346.  Here  this  vessel  had  been  duly  conveyed  to  Deshon  in 
mortgage.  The  deed,  though  unrecorded,  was  valid  as 
between  the  parties.  The  assignee  stands  in  the  shoes  of 
the  debtor  in  such  case.  The  debtor  is  civilly  dead  as  to 
his  estate,  and  the  assignee  is  his  representative  like  an 
administrator  on  the  estate.  6  Law  Reporter,  347,  446.  He 
is  a  privy  in  interest,  and  he  has  failed  to  make  any  satis- 
factory proof  of  fraud  in  the  mortgage  by  the  former  owners 
to  Deshon. 

The  assignee  has  only  the  equities  which  the  debtor  had, 
except,  as  he  is  acting  for  the  benefit  of  the  creditors,  when 
he  can,  in  case  conveyances  have  been  made,  which  are 
fraudulent  or  against  them,  set  them  aside. 

He  is  not  like  a  particular  assignee  or  purchaser  for  a  val- 
uable consideration,  but  as  any  other  assignee  by  operation 
of  law,  an  administrator,  or  executor,  or  insurer  to  whom 
property  has  been  abandoned.  9  Vez.  100 ;  7  Wheat  56 ; 
2  Story,  Eq.  Jur.  §  1229 ;  10  Johns.  63 ;  6  Mann.  24 ;  2 
Hill,  229. 

In  France,  by  laws  of  Louis  14,  ^  25,  art  2,  all  vessels 
are  liable  for  debts  of  the  last  owner,  till  they  make  one 
voyage,  unless  sold  by  a  judicial  sale.    See  Laws,  p.  298. 

It  is  true,  that  some  of  Deshon's  claims  might  not  be  good, 
and  of  a  character  to  sustain  a  bottomry  bond,  but  they 
were  all  proper  enough  for  a  mortgage,  and  though  not 


OCTOBER  TERM,  1846.  117 

Leland  et  al,  v.  The  Ship  Medora. 

taking  possession  by  the  mortgagee,  may  be  slight  evidence 
of  fraud,  or  some  badge  of  it,  as  in  cases  of  absolute  sales,  it 
has  been  considered  one  badge  of  fraud  since  Twynne's 
case  in  Coke,  yet  it  is  not  per  se  fraud.  And,  in  case  of  a 
vessel  furnished  thus  with  means  to  go  to  sea,  the  very  de- 
sign and  nature  of  the  advances  show,  that  the  possession 
for  the  voyage  was  to  be  retained  by  the  mortgagor.  De 
Wolf  V.  Harris,  3  Mason,  630. 

Any  other  sufficient  reason  for  not  changing  possession 
in  case  of  a  mortgage  sufficeth.  See  cases  in  Almy  &  Wilbur, 
post ;  Haven  v.  Law,  2  N.  Hamp.  R.  13. 

But  a  vessel  should  be  taken  possession  of  after  the 
voyage  by  the  mortgagee  or  vendee,   as  was  done  here. 

3  Mason,  530;  4  Pick.  288,  389;  2  Ibid.  599;  17  Mass.  110; 
2  D.  &  E.  485 ;  9  Johns.  337 ;  3  Cowen,  166 ;  4  Bing.  458 ; 

4  Mason,  183. 

This  mortgage  did  not  purport  to  be  an  absolute  sale  on 
its  face;  and  a  secret  agreement  made  and  proved  to  the 
contrary,  like  the  case  cited  from  Parker  v.  Patten,  4  N. 
Hamp.  R.  176 ;  Wendell,  596;  but  it  is  on  its  face  a  mortgage. 

If  never  recorded,  then,  it  would  be  good  against  the 
debtor,  and  when  not  fraudulent,  good  against  his  assignee 
in  bankruptcy.    See  Almy  &  Wilbur,  before  cited. 

Where,  under  some  English  Registry  Acts,  sales  are  not 
valid  at  all  unless  recorded,  the  rule  would  be  different  on 
account  of  the  express  language  used  to  the  contrary. 
2  East,  399,  400 ;  1  Mason,  317.  See  also  bearing  on  this, 
2  Hill,  628 ;  5  Hill,  16 ;  1  Denio,  163. 

But  it  is  well  settled  here,  that  mortgages,  whether  of 
real  or  personal  estate,  not  recorded,  are  good  between  the 
parties. 

And  it  is  as  well  settled,  that  they  are  good  against  their 
assigns  imder  bankrupt  and  insolvent  systems,  though  not 
recorded  till  after  their  appointment.  Briggs  v .  Parkman, 
2  Mete.  267. 
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The  assignee  of  a  bankrupt  in  these  cases  stands  in  bis 
shoes.     The  Catherine^  3  Hagg.  Adm.  253.  '>'    Si 

Let  the  claim  of  Deshon,  then,  be  enforced  as  to  the  pro- 
ceeds, and  that  of  Leland  as  well  as  of  the  assignee  be 
dismissed. 


James  Deshon  vs.  The  Ship  Mbdob4. 

Where  one  adTances  money  to  the  owners  of  a  Tessel,  which  was  partly  used  in 
fitting  her  for  the  coming  Toyagei  it  is  doobtfal  whether  the  mortgage  to  seenra 
it  on  the  Tessel  can  be  enforced  in  admiralty  by  a  libel  against  her.  If  before 
the  case  is  decidedj  the  sale  of  the  vessel  has  been  ordered  on  prior  libels  for 
Toyages  and  a  bottomry  bond,  and  the  claim  of  this  libellant  on  the  balance  of 
tlie  proceeds  been  put  in  and  aUowedj  this  libel  will  be  dismissed  without  coats. 

This  was  an  appeal  from  a  decree  of  the  District  Court  made 
on  the  libel  against  the  ship  Medora,  which  was  referred  to 
in  the  preceding  case. 

It  averred,  that  Fisk  &  Bradford,  the  owners,  on  thcf 
25th  of  March,  1845,  at  Boston,  where  the  Medora  was  then 
lying,  executed  a  bottomry  bond  to  the  libellant,  such  afl  is 
described  in  his  answer  to  the  libel  by  Leland  &  Co. 

That  two  previous  libels,  named  in  the  opinion  of  the 
Court  in  said  case,  had  been  filed  and  sustained  against  the 
vessel,  and  her  sale  ordered,  and  the  libellant  prayed,  that 
he  might  receive  payment  out  of  the  balance  of  the  proceeds 
thereof  still  remaining  in  the  District  Court 

The  libel  requested  notice  to  be  given  to  the  assignee  of 
the  owners  and  to  Leland  &  Co.,  and  to  other  claimants  to 
appear  and  objed  if  they  have  cause. 

On  the  30th  of  April,  1846,  Winsor,  the  assignee,  appeared 
and  admitted,  that  Fisk  &  Bradford  executed  the  bond  to 
Deshon  at  the  time  named,  and  were  the  owners  of  the  ship. 
That  the  amount  loaned  he  is  not  informed  of,  and  begs  it 
may  be  proved,  but  believes  a  note  for  $1000,  payable  in  six 
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months,  constituted  a  part,  and  that  $3200  of  it  was  money 
previously  advanced. 

That  a  part  of  it  was  notes  of  the  owners  then  falling 
due,  and  checks  and  commissions,  and  notes  given  by  the 
libellant  not  then  due,  and  notes  of  the  owners  given  to 
third  persons,  which  the  libellant  had  taken  up.  That  said 
bond  was  not  a  maritime  contract,^nor  its  enforcement  within 
the  admiralty  jurisdiction  of  the  District  Court,  because  the 
loan  was^ot  on  the  risk  of  the  vessel's  being  lost,  but  was 
to  be  repaid  with  interest  at  all  events.  That  the  above 
bond  was  not  duly  recorded  as  a  mortgage  under  the  laws 
of  Massachusetts  till  July  19,  1845,  after  the  title  of  Win- 
8or  as  assignee  had  accrued.  That  on  the  arrival  of  the 
Medora  from  Manilla,  March  17,  1846,  he  took  possession 
of  her  as  assignee  of  the  owners  for  the  benefit  of  all  con- 
cerned, and  has  expended  about  her  for  her  preservation 
$209.14.  That  in  support  of  these  facts,  beside  the  papers 
and  evidence  offered,  he  prays  that  the  libellant  be  required 
to  answer  certain  interrogatories  on  oath.  And  that  this 
libel  be  dismissed,  and  the  proceeds  of  the  Medora  be  paid 
over  to  him. 

He  set  out,  also,  the  failure  of  the  former  owners,  April, 
29,  1846 ;  the  proceedings  then  commenced  under  the 
insolvent  system  of  Massachusetts,  and  prosecuted  till  he 
was  appointed  assignee,  and  the  property  of  the  owners 
duly  assigned  to  him  on  the  22d  of  May,  1845. 

The  replication  of  Deshon  denied  all  the  material  parts  of 
the  answer,  and  called  for  proof. 

The  evidence,  beside  what  was  put  into  the  previous  case, 
which  might  be  pertinent,  consisted  of  9ie  expenditures 
made  since  the  arrival  of  the  vessel,  and  which  it  was  agreed 
should  be  allowed  out  of  the  proceeds,  and  taxed  in  the  cases 
before  decided. 

A  note  for  $750  from  A.  C.  to  the  owners  was  put  in,  and 
an  admission  that  the  -libellant,  before  the  ship  sailed  to 
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Manilla,  inquired  of  the  master  if  she  was  free  from  all 
previous  incumbrances,  and  was  answered  in  the  affirm* 
ative. 

The  libellant  in  answer  to  the  interrogatories  testified,  that 
he  advanced  the  $6000  while  the  Medora  was  in  port  and 
preparing  to  sail,  and  it  was  in  cash  except  a  note  of  $1000 
given  by  him  to  the  owners,  payable  in  six  months.  That 
he  has  received  no  commissions,  though  5  per  cent,  was 
agreed  to  be  paid,  and  he  has  had  former  dealings  with  the 
owners,  which  were  kept  entirely  distinct  from  this,  and  all 
now  claimed  is  due. 

That  he  discounted  a  note  of  $752  by  Leland  &  Co.  which 
if  not  paid,  as  it  has  not  been,  was  to  be  covered  by  the 
bond.  That  all  the  advances  were  made  within  twenty-five 
days,  and  by  previous  agreement  were  to  be  secured  by  the 
bottomry  bond,  and  he  has  received  from  no  quarter  any 
thing  in  payment. 

The  decree  in  the  District  Court  was,  that  the  libellant  re- 
cover against  the  proceeds  of  the  vessel  $5860  without  costs. 

ChoatCy  counsel  for  Deshon ;  Goodrich^  for  the  assignee. 

Woodbury,  J.  It  will  be  seen,  by  the  opinion  in  Leland 
V.  The  Medora^  delivered  at  this  term,  that  the  propriety  of 
instituting  libels  in  the  District  Court  to  compel  the  sale  of 
vessels  on  mere  mortgages,  may  be  questioned,  and  will, 
therefore,  not  be  decided  till  necessary. 

It  is,  perhaps,  more  questionable  in  cases  where  a  portion 
of  the  debt  did  not  arise  from  a  mere  maritime  contract,  but 
a  discount  of  a  note  like  a  portion  of  the  present  claim. 

But  without  fhring  an  opinion  on  that  point,  the  debt  here 
claimed  has  been  allowed  in  that  case  on  the  balance  of  the 
proceeds  of  this  vessel,  ordered  to  be  sold  on  another  libel, 
clearly  appropriate.  The  reasons  for  this  distinction  are  there 
given. 

Let  this  case  then  be  dismissed  without  costs. 


OCTOBER  TERM,  1846.  121   . 

Allen  o.  Blunt  et  al. 

There  having  been  some  color,  if  not  justification,  for 
filing  the  libel,  the  plaintiff  should  not  pay  cost,  and  as 
his  claim  has  since  been  otherwise  satisfied,  it  is  not  equit- 
able for  him  to  receive  cost.  See  Hunter  v.  Marlboro^ 
post 

Costs  in  admiralty  are**  entirely  under  the  control  and  dis- 
cretion of  the  Court.    Dunlap's  Adm.  102. 

Thus,  if  plausible  ground  existed  for  a  libel,  costs  may 
be  given  for  the  libellant,  though  it  be  dismissed.  3  Rob. 
167;  Edw.  R.  70;  2  Wheat.  67,  Ap. 

And  against  seamen,  as  libellants,  if  failing,  costs  are 
seldom  allowed.    Dunlap's  Adm.  102. 


Ethan  Allen  v.  Orisson  Blunt  et  oL 

In  a  motion  for  a  new  trial ;  bocaase  an  official  letter  from  the  commisaioner  of  the 
patent  office  on  an  official  matter  was  admitted  as  cTidence,  tending  to  proTe 
the  time  of  making  the  inTention,  there  is  some  analogy  to  justify  its  admis- 
sion after  proring  its  signatore  as  official  correspondence,  and  also  as  a  declara- 
tion made  at  the  time  containing  a  particular  act,  as  part  of  the  res  g-etttB  ;  and 
though  its  competency  may  be  questionable,  if  subsequent  evidence  in  the 
progiess  of  the  case  rendered  it  unnecessary  to  proTe  the  fact  for  which  it  was 
offered,  a  new  trial  will  not  be  granted  on  account  of  its  admission. 

So  it  will  not  be  granted,  where  parol  evidence  was  offered  of  the  contents  of  a 
ibrmer  letter,  and  rejected,  because  no  satisfactory  proof  was  first  furnished  to  the 
Court  of  the  loss  of  that  letter,  or  its  hanng  come  to  the  possession  of  the  oppo- 
site party.  Courts  will  receiTe  the  affidavits  of  either  party,  to  establish  or  rebut 
such  preliminary  facts,  to  be  proved  to  them. 

Letters  put  in  the  post-office  are  not  of  course  in  all  cases,  and  under  all  circum- 
stances, presumed  to  have  been  received,  though  putting  flhem  in,  may  be  using 
due  diligence  as  to  notice  by  the  holders  of  negotiable  paper.  But  in  questions 
of  fact  addressed  to  the  Court,  to  lay  the  foundation  of  secondary  evidence  of  a 
written  paper,  such  a  letter  wilt  not  be  presumed  to  have  been  received,  merely 
fimn  putting  it  in  a  post-office,  if  no  answer  was  returned,  and  the  party,  to  which 
it  was  addressed,  makes  affidavit  it  never  came  to  hand. 

A  former  verdict  between  these  parties  on  an  issue  out  of  chancery  in  a  bill  in 
which  an  injunction  was  prayed  for  against  the  further  use  of  a  patent,  and  a 
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trial  of  an  actum  for  damages  for  ks  Tioktion,  and  on  an  amended  specification, 
seems  not  to  hare  been  a  trial  of  the  same  matter,  and  if  it  was,  the  former  is 
not  a  bar  when  no  judgment  was  erer  rendered  on  that  Terdict,  or  on  the  merits 
of  the  HH,  praying  an  injunction,  the  bill  having  been  dismissed  on  the  plaintiflT*! 
own  motion. 

A  deposition  should  not  be  taken  during  the  session  of  the  Court,  at  which  the 
case  is  to  be  tried,  except  by  its  order  or  consent  of  parties,  or  taken  merely 
de  bene  esse  in  case  of  death  or  absence  abroad. 

When  counsel  hsTe  acted  poblidy  in  former  trials  of  a  like  cause,  between  these 
parties,  and  are  still  employed,  thougli  not  one  of  the  counsel,  whose  name  appear 
on  the  record,  if  living  within  a  hundred  miles  of  the  place  where  the  deposition 
was  taken,  be  ought  to  be  notified. 

It  is  doubtful  whether  a  caption  is  not  insufficient  by  describing  the  action  as 
against  one,  when  it  was  against  two,  and  so  entered  and  defended,  though  with 
service  since  only  on  one.  If  the  ruling  had  been  erroneous,  no  new  trial  b  proper 
when  no  injury  resulted,  as  the  minutes  of  counsel  containing  the  testimony  of  the 
witness  on  a  former  trial  went  to  the  jury,  and,  for  aught  which  appeared, 
contained  all  that  was  material  in  his  deposition. 

A  renewal  of  a  patent  by  the  commissioner  with  an  amended  specification,  is  pre- 
sumed to  hare  been  made  legally,  that  is,  to  correct  a  mistake  or  inadvertence, 
and  for  the  same  invention. 

But  this  presumption  may  be  rebutted  by  evidence,  and  if  so,  it  should  be  sub- 
mitted to  the  jury  when  requested  to  decide  as  a  fact,  whether  the  last  letters 
issued  for  the  same  invention. 

Under  the  acts  of  1836  and  1839,  the  earliest  invention  is  to  prevail  over  any  sub- 
sequent one,  unless  it  was  allowed  to  go  into  public  use,  or  be  on  sale  for  two 
years  before  taking  out  a  patent,  in  all  trials  where  no  point  is  made  of  a  subse- 
teqnent  inventor  having  perfected  and  paimited  his  invention,  while  the  other 
neglected  to  use  dm  dUigence  to  complete  his. 

An  invention,  to  be  valid  as  the  first,  most  be  seasonably  reduced  to  practice,  and 
put  in  use. 

A  patentee,  who  uses  certain  words  in  his  specification,  and  then  takes  out  an 
amended  one,  omitting  them,  is  not  estopped  by  those  words,  alter  being  thus 
withdrawn. 

Where  the  plaintSfi*  makes  out  a  primA  f^adt  case  for  the  violation  of  his  patent, 
and  then  the  defendant  goes  forward  to  prove  his  special  defence  under  a  notice, 
that  the  invention  had  been  known  and  used  at  divers  places  by  divers  persons,  it 
is  right  to  instruct  the  jury,  that  on  this  defence  it  is  the  duty  of  the  defendant 
to  turn  the  scales  of  evidence  in  his  favor. 

To  indemnify  a  paiei^k  in  damages,  the  jury  may  allow  actual  cost  in  suits  relat- 
ing to  it,  and  also  counsel  fees,  if  reasonable  in  amount ;  and  this  Court,  under 
the  act  of  Congress,  will  award  treble  what  is  found  by  the  jury  as  damages,  if 
deemed  proper  to  protect  useihl  inventors  from  combinations  and  ruin. 

If  one  of  the  jury,  befere  rstiiing,  publicly  inquire  as  to  a  particular  fact  on  the 
records  of  the  Court,  and  no  objection  being  then  interposed  by  counsel  on  either 
side,  it  is  publicly  answered  by  the  clerk,  it  cannot  be  taken  advantage  of  by  a 
notion  for  a  new  trial  after  a  verdict  is  returned. 
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Damages  in  cases  of  this  kind  and  of  tortSj  where  the  jury  passed  oa  them 
fairly  and  legally,  will  not  be  considered  excessive,  unless  they  clearly  exceed 
what  is  necessary  to  indemnify  the  patentee ;  and  a  Court  will  not  set  aside  a 
▼erdict  for  such  excess,  unless  large  and  palpably  uuroasoDable.  When  a 
motion  for  a  new  trial  is  not  drawn  up  for  some  weeks,  and  the  counsel  disagree 
as  to  some  of  the  ralings  made,  the  Court  must  settle  the  difierences,  and  will 
not  award  a  new  trial  on  account  of  them  if  no  injustice  seems  on  the  whole 
case  to  hare  been  done  by  the  rerdict. 

Nor  when  such  is  the  result  will  the  Court  allow  a  new  trial,  if  the  counsel  belieye 
that  in  his  argument  he  expressed  a  wish  for  the  Court  to  instruct  the  jury  on 
some  points,  and  it  was  not  done,  but  famished  no  written  list  of  the  instructions 
desired,  nor  stated  verbally,  after  the  charge  was  through,  and  before  the  jury 
retired,  that  any  point  had  been  omitted^  or  any  further  directions  were  desired. 

It  is  not  the  duty  of  the  Court  to  instruct  the  jury  on  abstract  or  irrelevant  ques- 
tions,  but  only  such  as  arise  on  the  evidence  in  the  case  ;  and  though,  as  general 
rules,  new  trials  are  granted  for  the  admission  of  evidence  not  competent,  or  the 
rejection  of  what  is  legal,  or  for  a  misdirection  in  point  of  law,  yet  by  well 
established  exceptions,  in  the  exercise  of  a  sound  discretion,  this  is  not  to  be 
done,  if  in  the  course  of  the  trial  the  evidence  became  immaterial,  or  on  the 
whole  case,  notwithstanding  some  erroneous  ruling  or  instruction,  the  verdict 
does  not  seem  to  have  been  influenced  by  them,  or  to  be  against  th«  justio^  of 
the  cause. 

A  motion  for  an  allowance  of  a  bill  of  exceptions,  under  the  authority  given  by 
the  patent  act  to  this  Court  in  all  cases  under  it,  where  it  seems  "  reasonable,'* 
in  order  to  enable  the  parties  to  carry  questions  eontainad  in  it  to  the  Supreme 
Court,  when  the  damages  are  less  than  92000,  ought  to  be  granted  in  the  exeitise 
of  a  sound  discretion,  as  to  cases  involving  points,  which  arise  in  the  construc- 
tion of  the  patent  law  itself,  where  those  are  important  in  their  ehancter  and 
really  doabtfttl,  but  as  to  no  cases  involving  points  of  a  diffisrent  character. 


This  was  an  action  on  the  case  forja  violation  of  a  patent 
right  for  a  self-cocking  pistol. 

The  suit  was  instituted  September  2,  1844,  and  counted 
on  a  patent  issued  for  the  last  time  on  the  3d  of  August,  1844, 
but  which  had  originally  issued,  November  11,  1837,  and 
been  surrendered  and  cancelled  for  a  defective  specification, 
January  15,  1844,  as  well  as  again  August  3,  1844. 

The  plea  was  not  guilty,  accompanied  by  notices  of  a 
prior  knowledge  and  use  of  the  same  modes  of  constructing 
locks  to  fire-arms,  in  various  places  and  by  various  persons, 
that  need  not  be  recapitulated. 

The  writ  was  served  on  Blunt  only,  and  the  cause  came 
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on  for  trial  here  in  June,  1845,  when  the  jury  disagreed.  It 
was  tried  again  in  June,  1846,  and  after  ten  days  spent  in 
patting  in  the  testimony,  and  in  arguments  of  counsel,  was 
submitted  to  the  jury,  and  a  verdict  returned  for  the  plaintiff 
for  $1200  damages. 

In  the  progress  of  the  trial,  several  rulings  were  made  of 
disputed  questions  on  the  admission  of  evidence,  and  the 
jury  were  instructed  on  certain  points  of  law  connected 
with  the  case. 

But  a  bill  of  exceptions  was  not  then  filed  by  the  counsel 
for  the  defendant,  from  an  impression  that  as  the  damages 
were  less  than  $2000,  the  case  could  not  be  carried  up  to 
the  Supreme  Court  by  a  writ  of  error. 

A  motion  for  a  new  trial,  however,  was  made,  and  the 
reasons  assigned  for  it  were  filed,  July  14,  1846,  a  copy  of 
which  follow? ;  — 

''And  now,  after  verdict,  defendants  move  the  Court  here 
for  a  new  trial,  and  assign  the  following  causes. 

1.  Because  the  Court,  notwithstanding  the  objection  of 
defendants,  allowed  the  plaintiff  to  read  in  evidence  a  cer- 
tain letter,  purporting  to  have  been  written  and  addressed 
by  one  Ellsworth,  assuming  to  be  Commissioner  of  Patents, 
bearing  date  the  16th  July,  1837. 

2.  Because  the  Court  refused  to  allow  defendants  to  read 
in  evidence  and  exhibit  a  portion  of  the  deposition  of  one 
William  H.  Elliot,  in  relation  to  his  said  Elliot's  having 
transmitted  to  plaintiff  a  certain  letter  and  certain  drawings 
of  pistol  locks,  copies  of  which  were  annexed  to  said  depo- 
sition, on  the  ground  that  the  plaintiff  by  his  affidavit 
denied  the  receipt  of  any  such  letter  and  drawings. 

3.  Because  the  Court  refused  to  permit  defendants  to  give 
in  evidence  the  record  of  the  proceedings,  verdict  and  final 
disposition  of  a  suit  in  equity  between  the  plaintiff  and 
defendants  in  the  State  of  New  York,  touching  the  same 
subject-matter,  which  is  at  issue  in  this  suit 
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4.  Because  the  Ck>urt  refused  to  penxiit  defendants  to 
read  in  evidence  the  deposition  of  Samuel  Colt,  taken  by  said 
defendant  in  and  for  said  suit. 

5.  Because  defendants'  counsel  having  insisted  that  the 
first  letters  patent  were  for  another  and  dijSerent  invention 
from  those  claimed  in  the  second  and  third  letters  patent,  the 
Court  ruled  as  a  matter  of  law,  that  the  re-issue  by  the 
Commissioner  of  Patents  to  plaintiff  of  the  two  letters 
by  him  obtained  upon  surrender  of  his  first  and  of  his 
second  letters  patent,  was  conclusive  that  all  said  letters 
were  for  one  and  the  same  invention. 

6.  Because  the  Court,  having  permitted  the  plaintiff  to 
introduce  evidence  as  tending  to  show  that  plaintiff,  several 
years  pricHr  to  his  first  application  for  liters  patent  therefor, 
did  invent  and  put  in  use  the  invention  claimed  by  him  and 
set  forth  in  said  letters  patent,  did  thereupon  rule  that 
alAough  the  same  invention  had  subsequent  to  plaintiff's 
making  his  said  invention,  and  before  his  making  his  said 
application,  been  made  and  put  in  use  by  Elliot  or  any 
other  persons,  yet  the  the  plaintiff's  patent  would  still  be 
valid. 

7.  Because  the  Court,  although  requested  by  defendants' 
counsel,  omitted  to  instruct  the  jury  as  matter  of  law,  that 
unless  they  should  find  that  plaintiff  had  not  merely  first 
discovered,  but  first  reduced  to  practice,  and  put  to  use  his 
said  invention  prior  to  the  discovery,  and  putting  in  use 
by  others  of  the  same  invention,  the  plaintiff's  patent  would 
be  void. 

8.  Because  the  Court  did  not  instruct  the  jury  as  matter 
of  law,  though  requested  by  defendants'  counsel,  that  plain- 
tiff was  estopped  as  against  defendant  and  the  public  by  his 
first  letters  patent  from  asserting  that  the  mode  of  disen- 
gagement of  the  slide  trigger  does  not  constitute  a  substan- 
tial difference  between  the  lock  of  plaintiff  and  a  lock 
disengaged  in  the  mode  of  detaching  such  slide  trigger. 

11* 
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9.  Because  the  Court  omitted  to  instruct  the  jury,  though 
requested  by  defendants  so  to  do,  that  if  plaintiff  made  his 
said  invention  in  1833,  and  reduced  the  same  to  practice, 
yet  if  he  concealed  the  same,  and  did  not  apply  for  letters 
patent  until  July,  1837,  the  letters  patent  thus  obtained 
would  be  void  in  case  of  a  subsequent  similar  invention 
reduced  to  practice,  and  put  in  use  prior  to  said  application 
for  letters  patent;  but  instructed  the  jury  that  if  they 
should  be  satisfied  that  plaintiff  made  his  said  supposed 
invention  in  the  year  1833,  and  reduced  it  to  practice,  but 
did  not  apply  for  letters  patent  therefor  until  July,  1837,  yet 
that  plaintiff's  patent  was  valid. 

10.  Because  the  Court  instructed  the  jury,  that  if  plaintiff 
had  made  out  n,prim&fcune  case  of  originality  of  invention, 
and  of  a  violation  of  his  patent  by  defendants,  the  evidence 
on  the  part  of  defendants  to  entitle  them  to  a  verdict,  must 
be  sufficient  to  turn  the  scale;  that  if  defendants  impugn 
the  originality  of  the  invention,  or  the  similarity  of  the 
instruments,  they  must  offer  such  evidence  as  shall  render  it 
probable  that  plaintiff  was  not  the  first  inventor,  or  that  the 
machines  are  not  similar. 

11.  Because  the  Court  instructed  the  jury  in  relation  to 
damages,  that  they  were  at  liberty  to  include  therein  the 
costs  and  expenditures  of  plaintiff  in  conducting  this  suit, 
other  than  and  besides  the  costs  by  law  taxable  therein. 

12.  Because  the  jury  were  permitted,  upon  the  question 
of  damages,  to  inquire  of  the  clerk  and  ascertain  what  dam- 
ages had  been  given  in  two  other  patent  cases  that  had  been 
tried  in  said  Court 

13.  Because  the  damages  assessed  by  the  verdict  were 
without  evidence,  against  the  evidence  and  the  weight  of 
the  evidence,  and  are  also  excessive." 

At  the  adjourned  session  of  the  Court,  held  in  September, 
1846,  the  new  motion  was  made  for  leave  of  the  Court, 
then  to  file  a  bill  of  exceptions,  embracing  some  of  the 
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causes  assigned  for  a  new  trial,  in  order  to  carry  the  case  up 
by  a  writ  of  error  under  the  special  provision  as  to  the 
subject  of  allowing  writs  of  error  in  all  patent  cases  when 
deemed  reasonable  by  the  Court  under  the  17th  section  of 
the  patent  act  of  July  4,  1836. 

This  motion  was  made  without  abandoning  that  for  a 
new  trial,  in  case  it  should  not  succeed;  and  both  were 
argued  at  the  September  session  by  Bartlett  and  C.  G. 
Loring  for  the  motions,  and  B.  R,  Curtis  and  ChocUe 
against  them. 

WooDBURT,  J.  The  counsel  for  the  defendants  have  as- 
signed reasons  for  these  two  motions,  which  undoubtedly 
seemed  to  them  well  founded  in  fact,  as  well  as  sufficient  in 
law. 

But  the  trial  having  ended  June  24,  1846,  and  these 
reasons  not  having  been  filed  till  July  15,  1846,  twenty* 
one  days  after,  and  when  the  Court  was  not  in  session,  they 
are  open  to  greater  chances  of  mistake,  and  cannot  so  easily 
and  satisfactorily  be  corrected,  if  erroneous,  as  when  filed 
near  the  time  of  the  trial. 

The  reasons  for  the  delay,  however,  are  satisfactory ;  but 
do  not  lessen  or  remove  at  all  the  difficulties  produced  by  it 
These  have  still  got  to  be  met,  and  having  listened  to  the 
respective  views  of  the  counsel  on  both  sides  as  to  the 
facts  and  the  law  involved  in  these  motions,  I  shall  now 
proceed  to  perform  my  further  unpleasant  portion  of  duty 
in  respect  to  them,  by  deciding  first,  what  it  appears  to  me 
actually  took  place  at  the  trial  in  connection  with  each 
point,  and  next,  whether  it  furnishes  a  reasonable  ground 
for  a  new  trial,  or  the  allowance  of  a  bill  of  exceptions 
under  the  special  provision  of  the  17th  section  of  the  patent 
act  There  are  thirteen  reasons  assigned  for  the  new  trial, 
and  it  will  be  more  convenient,  intelligible,  and  useful  in 
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examining  so  many,  to  consider  them  in  relation  to  a  new 
trial,  separately  from  the  motion  for  a  bill  of  exceptions. 

1.  The  first  one  is  the  admission  of  a  letter  from  the 
Ck>mmissioner  of  Patents,  which  was  objected  to  by  the 
defendants.  There  is  no  difference  of  views  between  the 
counsel  as  to  the  ruling  of  the  Court  on  this  point  having 
been  as  stated.  But  the  letter  was  admitted  merely  as  evi« 
dence  to  prove  that  as  early  as  the  15th  of  July,  1837,  the 
day  of  its  date,  the  plaintiff  had  made  this  discovery  in  fire- 
arms, and  applied  to  the  patent  office  for  a  patent  for  it 
This  letter  was  an  acknowledgment  of  such  an  application. 
I  entertained  doubts  at  the  trial  whether  the  letter  must  not 
be  regarded  like  that  of  any  third  person  not  a  party,  and 
hence  was  not  so  good  evidence  as  his  statements  under  oath 
as  a  witness. 

But  it  may  be,  that  coming  from  a  public  officer  under  an 
official  oath  and  on  official  business,  it  is  competent  as  an 
official  act  and  document  of  a  public  officer  in  relation  to 
such  a  subject ;  and  being  duly  proved  as  to  its  signature, 
there  is  some  analogy  for  making  it  competent  evidence  for 
the  jury  to  weigh  in  deciding  whether  the  invention  of  the 
plaintiff  had  not  at  that  time  been  completed.  If  copies  are 
admissible  in  isuch  cases  on  general  principles,  d  fortiori  are 
the  originals. 

The  rules  as  to  admitting  official  correspondence  to  prove 
official  facts  in  this  manner  in  certain  cases,  may  be  seen  in 
1  Greenl.  Evid.  p.  359,  654;  1  John.  R.  38-51 ;  1  Cranch, 
1,  37,  38. 

Another  principle,  urged  at  the  hearing,  though  not  at  the 
trial,  in  support  of  the  admission  of  this  letter  is,  that  it  was 
a  part  of  the  transaction,  when  the  plaintiff  applied  for  a 
patent.  And  being  made  at  the  time  and  in  relation  to  that 
subject  is  a  competent  declaration,  as  a  part  of  the  res  gestae 
and  explanatory  of  what  took  place.    14  Peters,  448;  2 
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Bing.  102;  1  Stark.  46;  1  Greenl.  on  Evid.  120, 122.  This 
is  certainly  plausible  as  to  any  letters  then  written  by  the 
plaintiff,  or  declarations  then  made  by  him. 

But  whether  these  should  not  be  proved  by  witnesses, 
may  be  questionable,  and  if  the  person  with  whom  he  was 
thus  dealing  is  a  competent  witness,  as  Mr.  Ellsworth  is,  for 
aught  which  appears,  it  would  seem  that  his  testimony  is 
more  proper  evidence  of  what  the  plaintiff  said  or  did  than 
his  letter,  unless,  as  before  remarked,  that  letter  coming  from 
a  public  oflScer,  and  under  oath  in  respect  to  an  official 
matter,  be  legal  evidence  as  to  that  matter,  in  the  light  of  a 
public  document  or  record  to  prove  it,  and  not  as  a  mere 
private  letter  admitted  for  being  a  part  of  the  res  geske* 

But  there  is  another  circumstance  connected  with  this 
testimony,  which  seems  decisive  against  the  objection  to  its 
admission. 

It  is  to  be  remembered  in  considering  both  of  these 
motions,  that  they  are  not  matters  of  right  as  to  being 
granted,  but  the  discretion  of  the  Court  is  to  be  exercised ; 
and  if,  in  the  hurry  of  a  trial,  a  direction  was  erroneous, 
but  afterwards  became  immaterial  or  unnecessary  in  conse- 
quence of  other  evidence,  a  new  trial  ought  not  to  be 
granted.  See  on  this,  Greenleaf^s  Lessee  v.  Birth,  5  PeterSy 
132;  1  Mete.  242. 

Now  it  is  certain,  that  the  letter  of  the  commissioner  was 
admitted  to  show  an  invention  of  this  lock  by  the  plaintiff, 
he  having  applied  for  a  patent  for  it  as  early  as  July,  1836. 
But  in  the  chain  of  proof  on  this  subject,  evidence  was 
subsequently  offered,  proving  an  invention  of  it  by  the 
plaintiff  by  having  made  arms,  or  caused  them  to  be  made 
with  this  lock  on  them,  several  months  earlier.  By  that, 
therefore,  the  date  of  the  {ipplication,  as  shown  in  this  letter, 
became  of  no  importance  for  this  purpose,  and  there  is  no 
pretence  or  suggestion  that  the  date  was  in  truth  erroneouS| 
and  would  not  be  sustained  by  the  commissioner  as  a  witness. 
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if  placed  on  the  stand.    This  ground  for  a  new  trial,  there- 
fore, cannot  be  sustained. 

2.  The  next  objection  relates  to  the  ruling  of  the  Court, 
that  a  portion  of  a  deposition  by  Wm.  H.  Elliot,  as  to  the 
contents  of  a  certain  letter,  could  not  be  read.  It  is  alleged 
to  have  been  excluded  on  the  ground  of  the  plaintiflf's  denial 
that  he  received  any  such  letter.  But  there  is  a  mistake  in 
part  as  to  this.  It  is  true,  that  the  Court  decided  against  the 
competency  of  a  portion  of  Elliot's  deposition,  but  it  was 
because  it  went  to  prove  the  contents  of  a  written  paper  and 
drawings  of  pistols,  which  paper  and  drawings  were  not 
first  shown  to  be  lost,  nor  in  the  possession  of  the  plaintiflf 
with  notice  to  produce  them. 

The  fact,  that  he  wrote  letters  to  him  at  a  particular  time, 
and  on  the  subject  of  pistols,  was  not  ruled  out,  as  may  be 
seen  by  lookiug  at  the  deposition  filed  in  the  case,  and  the 
marks  now  existing  on  what  was  deemed  inadmissible* 
They  were  only  as  to  the  particular  contents  of  the  letter 
and  drawings.  These  were  ruled  out  till  the  usual  previous 
proof  was  given  of  the  loss  of  the  originals,  or  of  their 
being  actually  in  the  possession  of  the  plaintifi",  and  notice 
given  to  produce  them.  The  correctness  of  such  a  ruling  is 
sustained  by  all  the  books  on  evidence,  and  rests  on  the 
familiar  principle,  that  a  resort  will  not,  as  a  general  rule, 
be  allowed  to  parol  or  secondary  evidence  of  a  fact,  when 
written,  or  higher  evidence  exists  and  may  be  obtained. 

The  defendant  then  gave  notice  to  the  plaintifi*  in  Court 
to  produce  the  letter  and  drawings,  and  the  plaintiff  there- 
upon filed  his  affidavit,  that  no  such  letter  had  ever  been 
received  by  him. 

Another  question  thus  arose  and  was  decided  by  the 
Court,  whether  the  defendants  had  offered  to  the  Court,  not 
the  jury,  satisfactory  proof  to  justify  it  in  point  of  law  in 
the  admission  of  parol  evidence  to  the  jury  of  the  contents 
of  that  letter  and  drawings.    Nothing  had  been  offered  to 
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the  jury  to  weigh  on  this  point,  and  nothing  could  be  by 
law,  except  the  original  letter  itself  and  the  drawings,  until 
proof  was  furnished  to  the  Court  that  they  had  been  lost  or 
had  gone  into  the  plaintiff's  custody.  I  Pet  597;  15  Pick* 
374;  16  John.  193;  Woods y.  Gassett,  UN.  Hamp.  R.  445; 
Schermerham  v.  Sehermerhom^  1  Wend.  123. 

Nobody  testified  to  these  last  facts.  The  deponent  swore 
he  sent  the  letter,  rather  than  delivered  it.  If  sent  by  a 
private  hand,  then  the  person  carrying  it  could  testify 
whether  it  was  delivered  or  not  to  the  plaintiff.  If  sent  by 
mail,  then,  where  notice  is  to  be  brought  home  to  the  cor- 
respondent, the  letter  must  be  shown  to  have  been  received, 
and  the  more  especially,  where  the  correspondent  denies 
under  oath  to  the  Court  that  it  ever  was  received.  Carperi'' 
ter  V.  Providence  Washington  Insurance  Company,  4  How. 
186. 

It  is  a  mistake  to  suppose  that  in  case  of  letters,  put  in 
Ae  mail  to  give  notke  of  demand  of  commercial  paper  and 
non*payment,  the  law  considers  it  sufficient  on  the  presump* 
tion  that  the  letter  is  always  received.  But  it  is  on  the  fact, 
that  writing  and  doing  so  are  using  due  diligence  to  give 
notice. 

If  such  a  presumption  of  the  receipt  of  letters  put  in  the 
post-office,  is  to  be  made  in  all  cases,  it  is  a  presumption, 
contradicted  daily  by  the  immense  dead  letter  collections 
never  received  by  correspondents,  and  requiring  the  constant 
employment  of  several  clerks  to  overhaul  and  dispose  of,  in 
our  own  general  post-office  alone. 

But  however  that  may  be,  this  letter  was  not  proved  to 
have  been  put  in  the  post-office  at  all,  and  the  proof  ad- 
diessed  to  the  Court,  and  the  contradiction  by  the  oath  of 
the  plaintiff's  and  Elliot's  own  testimony,  that  he  never  got 
any  reply;  failed  entirely  to  convince  me  that  the  letter  was 
ever  received  by  Allen. 

That  a  party,  before  being  allowed  to  give  secondary  or 
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parol  evidence  of  the  contents  of  a  writing,  supposed  to  be 
in  the  possession  of  the  opposite  party,  must  first  prove  to 
the  Court  the  possession  of  it  as  well  as  the  notice,  may  be 
seen  in  the  following  books.  1  Greenl.  on  Evid.  697;  3 
Camp.  499 ;  16  Johns.  193 ;  1  Peters,  697. 

This  may  be  done  by  the  affidavit  of  the  party,  and  be 
disproved  by  like  affidavits  of  his  opponent,  and  interroga- 
tories be  put  in  the  discretion  of  the  Court,  to  each  by  the 
other,  if  desiring  it  and  pertinent  Woods  v.  Gassett^  11  N. 
Hamp.  447. 

For  it  is  all  addressed  to  the  Court  and  not  to  the  jury, 
and  is  weighed  under  liberal  views  rather  than  technical 
scruples,  and  in  connection  with  all  the  other  evidence  and 
circumstances  bearing  on  the  point.  Tayloe  v.  Riggs,  1 
Peters,  696 ;  Schermerhom  v.  Schermerhom^  1  Wend.  123. 

Were  it  necessary  to  go  farther  on  this  objection,  it  would 
be  seen  that  the  evidence  thus  rejected  became,  likewise, 
immaterial ;  because  it  related  to  a  communication  of 
certain  drawings  by  Elliot  to  Allen  at  a  particular  date  in 
the  summer  of  1837,  in  order  to  show  that  Elliot  was  then 
the  inventor  before  Allen  ;  whereas  Allen  afterwards  proved 
that  on  two  occasions,  both  some  time  previous  to  that  date, 
he  had  caused  locks  of  this  kind  to  be  made. 

3.  The  next  ruling  of  the  Court  was,  not  admitting  in 
evidence  the  former  verdict  and  proceedings  between  these 
parties  in  New  York. 

My  predecessor,  on  a  former  trial  of  this  cause,  considered 
this  question,  and  gave  an  elaborate  written  opinion  against 
the  admission  of  this  testimony.  (3  Story,  R.  742.)  I  have 
examined  it  with  care,  and  feel  satisfied  it  is  correct,  unless 
in  point  of  fact  the  judgment  of  the  Court  in  New  York, 
dismissing  the  bill,  was  a  judgment  made  on  the  merits,  and 
grounded  on  this  very  verdict  That  Court  on  its  law  side 
may  not  have  saved  questions,  or  ordered  a  new  trial  as  to 
that  verdict 
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But  something  still  more  than  that  fact  is  necessary  to 
give  it  "  vitality  and  finality,"  and  that  is  judgment,  actually 
rendered  upon  and  enforcing  the  verdict.    6  Wheat.  113. 

The  bill  in  chancery,  to  aid  which  this  verdict  was 
taken,  was  dismissed.  But  that  is  an  equivocal  act  unless 
explained. 

Dismissing  bills  is  sometimes  done  for  want  of  prosecu* 
tion,  and  is  then  like  a  nonsuit  in  a  Court  of  law,  which 
is  of  course  no  bar,  nor  competent  evidence  to  affect  a  sub* 
sequent  suit  Sometimes  it  is  by  agreement,  without  any 
examination  or  action  on  the  merits  by  the  Court  itselfl 
Jenkins  v.  Eldredge,  3  Story,  R.  182. 

Sometimes  it  is  done  to  enforce  an  order  or  rule  of  the 
Court,  and  not  to  bar  the  party  from  a  subsequent  prosecu* 
tion,  and  sometimes  it  is  a  judgment  on  the  whole  case, 
and  is  then  meant  to  settle  fully  the  rights  of  the  parties. 
Sibbald  v.  UnUed  States,  12  Peters,  492 ;  1  Wheat.  366 ; 
Hopkins  v.  Lee^  6  Wheat.  113- 116. 

When  it  is  of  the  latter  character,  it  is  usually  pleaded  in 
bar  to  a  subsequent  proceeding,  and  averments  are  made, 
that  the  dismissal  was  on  the  merits.  But  if  it  is  not  so 
pleaded  and  averred,  and  is  only  offered  in  evidence,  then 
the  evidence  dehors  the  record,  if  not  in  it,  should  accom- 
pany the  record,  and  prove  all  which  is  proper  to  show  that 
the  dismissal  was  the  result  of  a  judicial  inquiry  and  dis- 
posal of  the  rights  of  the  parties  involved  in  the  proceedings 
and  verdict.  See  Aspden  et  al  v.  Nixon,  4  How.  467, 
especially  cases  cited  in  the  arguments.  See  Bumham  v. 
Webster,  1  Woodb.  &  Min.  172. 

But  aside  from  these  principles,  it  appears  in  this  case, 
that  before  any  judgment  was  rendered  on  or  against  this 
verdict,  the  plaintiff,  on  his  own  motion,  had  his  bill  dis- 
missed without  any  decision  on  the  verdict,  or  the  merits  of 
the  case.  A  mere  verdict  in  any  suit  does  not,  as  a  matter  of 
VOL.  n.  12 
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course,  settle  the  rights  of  the  parties.  Butler  v.  Stephens, 
Walk.  R.  219.  It  is  open,  as  the  verdict  in  the  very  case 
now  under  consideration  strongly  illustrates,  to  numerous 
exceptions  growing  out  of  rulings  on  evidence  that  was 
offered,  and  opinions  or  principles  involved  in  the  merits, 
and  is  open  to  be  set  aside  for  various  errors  in  them,  or  for 
misbehavior  of  the  jury,  and,  as  the  counsel  for  the  defend- 
ants contend  in  this  very  case,  ought  in  law  and  justice  often 
to  be  set  aside,  rather  than  stand  and  be  given  in  evidence 
to  control  or  influence  other  trials  between  the  same  parties. 
But  after  all  the  objections  to  such  a  verdict  have  been 
weighed  by  the  Court  deliberately,  and  the  Court  proceeds 
to  pronounce  judgment  on  it,  and  does  pronounce  one  sus- 
taining it,  then  it  should  put  an  end  to  further  litigation 
between  the  parties  of  the  same  points  involved  in  that 
case.  It  is  for  public  quiet,  the  interests  of  the  republic  to 
do  this,  but  not  to  prevent  one  full  decision  on  the  merits 
between  the  parties.  Again,  if  the  same  merits  or  points 
once  decided  are  not  again  agitated  in  the  second  suit,  then 
of  course  the  principle  in  question  does  not  make  or  allow 
the  first  decision,  being  on  different  matters,  to  bind  or  con- 
trol the  second.  6  N.  Hamp.  R.  262;  Biimh4»m  v.  Webster^ 
1  Woodb.  &  Min.  172 ;  Bank  of  United  States  v.  Beverly, 
1  How.  148,  149. 

Accordingly,  it  is  further  contended  in  this  case  by  the 
plaintiff,  that  if  a  judgment  had  been  rendered  in  the  first 
proceeding  in  New  York  on  the  merits,  it  did  not  involve 
the  points  here  agitated.  That  was  an  application  in  equity 
for  an  injunction.  This  is  a  suit  at  law  for  damages  for  a 
violation  of  a  patent  right.  An  injunction  will  not  always 
be  granted,  though  the  patent  be  a  valid  one. 

So  the  specification  in  the  patent  then  relied  on,  was  not 
tlie  same  as  now,  and  hence  that  proceeding  may  have 
failed  on  the  very  objection  since  obviated  by  a  correction  of 
the  specification. 
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There  should  have  been  further  evidence  and  explana- 
tions on  both  of  these  questions  before  that  verdict  could 
safely  or  properly  be  allowed  to  go  to  the  jury. 

These  views  are  sustained  not  only  by  sound  reason,  but 
various  authorities  cited  in  Aspden  et  al.  v.  Nixon,  and  .by 
Judge  Story  in  the  present  cause ;  and  I  do  not  regard  the 
remarks  of  1  Greenleaf  on  Evidence,  ^  610,  as  sustain- 
ing a  contrary  doctrine  when  applied  (as  they  are  under- 
stood by  me  to  be)  either  to  the  necessity  not  existing  of 
any  judgment  at  law  on  verdicts  found  on  issues  out  of 
chancery,  but  leaving  the  necessity  of  judgments  on  them  in 
chancery  as  imperative,  as  principle  and  the  precedents  just 
cited  require. 

But  it  must  appear  of  course,  that'  the  Court  decided  the 
merits,  relying  on  that  verdict,  in  order  to  show  that  the 
question  involved  in  that  verdict  has  been  settled  or  ad- 
judged on  once  by  a  proper  tribunal.  That  is  the  gist  of 
the  principle  in  its  ever  being  a  bar  or  possessing  weight 
Bui.  N.  P.  234;  I  Story,  R.  166 ;  2  N.  Hamp.  R.  474 

Hence  in  Willes,  367,  note,  it  is  said,  there  must  be  a 
decree  in  chancery ;  and  that  is  evidence  that  the  verdict  is 
in  force.  Gresley,  Eq.  Ev.  109 ;  Graham  on  N.  T.  6% ;  1 
Newland,  Ch.  Pr.  363« 

4  The  fourth  reason  assigned  for  a  new  trial  is  the 
exclusion  of  Colt's  deposition.  It  will  be  recollected  that 
this  deposition  was  taken  without  giving  any  notice  to  the 
opposite  party  or  his  counsel,  and  during  the  sitting  of  this 
Court  at  which  the  cause  was  to  be  tried.  Such  depositions, 
if  admissible  at  all  under  the  act  of  Congress,  are  very 
dangerous  in  their  ex  parte  character,  for  the  fair  trial  of  the 
final  merits  of  a  cause,  and  according  to  the  views  of  this 
Court  expressed  with  much  deliberation,  are  to  be  very 
closely  scrutinized.    Bell  v.  Morrison^  1  Pet.  S.  C.  356. 

It  is  there  settled,  that  no  presumptions  are  to  be  made  in 
aid  of  evidence  taken  contrary  to  Common  Law  principles. 


^ 
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See  also  2  Wheat.  287;  6  Peters,  604;  1  Gall.  488;  3  Wash. 
C.  O.  408;  1  Brock.  0.  O.  367. 

My  own  opinion  is,  that  when  taken  during  the  session  of 
the  Court,  though  over  a  hundred  miles  distant,  whether 
with  or  without  notice,  they  are  entirely  inadmissible. 

The  admission  of  depositions,  taken  in  perpeitiam  rei 
memoriam^  under  authority  from  the  United  States'  Courts, 
and  those  authorized  by  some  States  by  express  statutes  in 
cases  of  sickness,  or  going  abroad,  or  old  age,  are  to  be  used 
only  in  case  the  witness  dies,  or  has  not  returned ;  and  often 
in  the  States  notice  in  these  cases  must  be  given  to  the  party 
likely  to  be  affected  by  them.  See  Act  of  Sept.  24,  1789, 
^  30.    See  Statutes  in  New  Hampshire  and  Massachusetts. 

It  is  held  in  P.  Ins.  Co,  v.  Southgaie,  5  Peters,  616,  that 
when  taken  efe  bene  esse  under  the  United  States'  statute,  as 
here  without  notice,  they  cannot  be  used,  if  the  disability  is 
removed.  But  when  the  witness  lived  over  one  hundred 
miles  distant  at  the  time  taken,  the  opposite  side  must  show 
the  witness  to  be  now  nearer,  and  that  this  provision  applies 
to  cases  of  over  one  hundred  miles  distant  out  of  the  dis- 
trict, as  well  as  within  it  But  3  Wash.  C.  C.  409,  531,  is 
against  this,  and  in  my  view  on  the  soundest  reasons,  though 
the  other  decision  being  by  the  Supreme  Court  must  govern 
till  altered  by  that  Court.  Here,  however,  a  new  principle 
interposes  as  to  a  deposition  taken  while  this  Court  is  in 
session. 

The  party  and  his  counsel,  (getting  express  notice  from 
the  other  side,  or  getting  none  in  that  way,  but  learning  as 
they  may  accidentally  when  and  where  the  deposition  is  to 
be  taken,  and)  anxious  as  they  may  be  to  attend  and  cross* 
examine,  have  a  prior  and  paramount  legal  duty  to  perform 
here  in  Court  to  attend  and  be  ready  for  the  trial  here.  This 
is  a  duty  enjoined  by  law,  and  not  to  be  neglected.  By  a  rule 
in  the  English  Courts,  counsel  cannot  be  required  to  attend 
elsewhere  during  the  sittings  at  Westminster.  1  Tidd's  Pr.  67. 
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Iq  Maine  the  Courts  usually  will  not  allow  depositions  to  be 
used,  taken  during  the  session  of  the  Court,  unless  in  the 
same  place,  and  when  the  Court  is  not  in  actual  session,  &c. 
Wyman  v.  Wood^  25  Maine,  439.  So,  not  the  day  before 
the  Court  sits.  8  Greenl.  326.  Sed  quare^  26  Maine,  440, 
as  to  the  last. 

It  is  only  by  consent  of  parties,  or  discretion  of  the  Court 
under  peculiar  circumstances,  that  in  ordinary  cases  of 
taking  depositions,  this  prior  and  paramount  duty  in  Court 
should  be  required  to  be  neglected  or  suspended,  by  absence 
in  attending  on  the  taking  of  depositions.  They  ought  to  be 
all  taken,  and  the  case  prepared  before  the  term  b^ns. 

But  beside  this,  the  plaintiff  had  counsel  in  this  case, 
residing  in  the  very  city  where  this  deposition  was  taken, 
and  though  his  name  was  not  entered  on  the  record  here,  he 
had  acted  in  the  former  trial,  and  this  was  known  to  the 
defendants. 

Furthermore,  the  names  of  the  parties  in  this  suit  are  not 
given  correctly  in  the  caption,  being  described  as  a  suit 
against  Blunt,  when  it  is  against  Blunt  and  Simmes, 
though  not  served  on  the  latter.  It  is  entered  against  both, 
and  both  plead  and  defend.  Whether  for  such  a  variance 
the  witnesses  would  be  exonerated  or  not,  if  indicted  for 
peijury,  it  is  an  objection,  when  the  proceedings  are  to  be 
strictly  scrutinized  as  here,  not  without  some  weight. 

The  exceptions  to  the  admission  of  this  deposition  are 
the  more  readily  sustained  also ;  because,  instead  of  a  con- 
tinuance to  take  it  over  again,  the  testimony  of  the  witness 
was  still  allowed  to  go  to  the  jury,  as  given  in  a  previous 
trial,  and  contained  in  the  minutes  of  the  counsel  on  both 
sides ;  and  if  the  deposition  varied  from  that,  by  containing 
any  material  and  new  facts,  it  was  not  stated,  either  at  the 
trial  or  in  the  argument  of  these  motions,  that  in  truth  it  did 
so  vary. 

12* 
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My  predecessor,  in  one  district  of  this  circuit,  made  it  an 
invariabhs  rule,  if  depositions  were  taken  without  notice,  to 
allow  a  continuance  to  enable  the  other  party  to  cross- 
examine  the  witness,  or  repel  his  testimony ;  and  such  I 
understand  to  be  the  practice  of  most  of  the  Judges  of  the 
Supreme  Court  in  their  circuits.  The  68th  rule  of  this 
Court  in  equity  virtually  does  the  same. 

6.  In  respect  to  the  next  objection,  a  supposed  ruliQg 
by  the  Court,  that  the  different  letters  patent  to  the  plaintiff 
for  his  lock,  must  in  point  of  law  be  regarded  as  conclu- 
sively for  one  and  the  same  invention,  the  counsel  for  the 
plaintiff  contend,  that  no  such  ruling  was  made  by  the 
Court. 

My  own  minutes  and  recollection  are,  that  the  plaintiff's 
counsel  in  the  opening,  stated  something  as  to  the  opinion  of 
my  predecessor  about  the  binding  force  of  the  doings  of  the 
commissioner,  unless  it  was  set  up  and  proved  that  fraud 
had  been  practised  in  procuring  the  last  letters  from  the 
commissioner;  and  that  the  counsel  on  the  other  side  ex* 
pressed  doubts  as  to  the  correctness  of  this  doctrine. 

But  no  attempt  was  made  during  the  trial  to  offer  any 
evidence  to  show  that  these  last  letters  were  not  for  the  same 
invention,  or  to  show  fraud  practised  on  the  commissioner 
in  obtaining  the  last  letters,  and  I  can  find  no  minute  that 
my  own  views  on  this  point  were  expressed  at  all.  Indeed, 
in  the  closing  argument  for  the  defendants  on  this  motion, 
the  counsel  admit  that  the  Court  made  no  such  charge  or 
ruling. 

No  doubt,  however,  exists  in  my  mind  that  if  any  direc- 
tion had  been  required  by  the  evidence  and  given,  I  should 
have  said  that  in  point  of  law  the  jury  ought,  until  the 
contrary  was  shown,  to  presume  the  commissioner,  in  issuing 
new  letters,  had  discharged  his  duty  faithfully  and  cor- 
rectly.   TV.  Railroad  Company  v.  Siimpson^  14  Peters,  448. 
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This  involves  the  idea,  that  he  issued  them  on  account  of 
mistake  or  inadvertence  in  the  description  or  specification 
of  the  invention  attached  to  the  first  letters.  And  therefore 
that  he  issued  the  new  ones,  as  a  matter  of  course,  with  a 
different  amended  description  or  specification,  but  for  the 
<<  same  invention,"  as  he  is  expressly  required  to  do  by  the 
13th  section  of  the  act.  But  this  prim&  facie  inference  or 
presumption  in  respect  to  the  identity  was  open  to  be  con- 
tradicted by  proper  evidence,  though  if  none  had  been 
offered,  it  should  stand  as  a  fact,  that  the  invention  meant 
to  be  described  in  both,  was  the  same.  I  entertain  the 
same  impressions  now,  and  the  correctness  of  them  is  forti- 
fied by  my  view  of  the  decision  of  the  Supreme  Court  in 
Stimpson  v.  Westchester  Railroad  Co.^  4  Howard,  404  See 
also,  14  Peters,  458. 

Probably  my  predecessor  deemed  the  decision  of  the  com- 
missioner binding  or  conclusive  farther  than  I  should,  and 
not,  as  I  am  informed,  to  be  overturned,  either  as  to  the 
question  of  mistake  in  the  specification,  or  as  to  the  identity 
of  the  patent,  unless  fraud  was  shown,  or  an  error  by  the 
commissioner  was  apparent  on  the  face  of  the  paper.  AJlen 
V.  Bluntj  3  Story,  R.  744 

It  is  not  extraordinary,  that  no  such  attempt  at  counter 
proof  was  made ;  because  it  is  now  stated  in  the  argument, 
that  the  counsel  for  the  defendant  then  considered  the  ques- 
tion of  identity  as  a  question  of  law  merely  for  the  Court, 
and  asked  a  ruling  of  the  Court  on  that  point,  whether  as  a 
question  of  law,  after  examining  the  descriptions  in  the  two 
specifications,  the  new  letters  were  or  were  not  for  the  same 
invention. 

If  I  omitted,  then,  to  give  such  a  ruling,  which  is  all 
contended  for  in  the  closing  argument,  the  omission  seems  to 
have  been  right 

But  had  I  done  what  the  defendants'  counsel  now  say 
they  wished,  that  is,  given  a  ruling  on  the  identity  as  a 
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question  of  law,  and  looking  to  the  specification  alone,  it 
would  have  been  then,  as  it  is  now,  against  the  defendants. 

On  the  face  of  the  two  specifications,  without  other  evi- 
dence, neither  a  Court  nor  a  jury  could  much  hesitate  to 
believe  the  renewed  letters  and  the  original  ones  were  for 
the  same  invention.  So  the  commissioner  must  have  meant, 
and  so  only  had  the  plaintiff  any  mptive  to  make  them. 
Because  new  letters  could  then  with  equal  ease  have  been 
taken  out  for  any  new  invention ;  and  its  use  for  fourteen 
years  from  that  date  protected  by  them,  instead  of  only  for 
the  residue  of  the  term  as  in  the  renewed  letters.  These 
last,  also,  could  not  operate  back  on  violations  any  more 
than  new  letters. 

To  be  sure  he  uses  in  the  renewed  letters  words  some- 
what different  from  those  in  the  old  ones.  That  he  might  do 
this,  was  doubtless  one  of  the  very  reasons  for  obtaining  the 
renewed  letters.  But  it  was  different  language  to  describe 
more  correctly  the  same  invention,  and  this  was  proper.  A 
part  of  the  opinion  of  my  predecessor  on  those  specifications 
illustrates  this  point  also.  AUen  v.  Bluni^  3  Story,  R.  744 ; 
Woodworth  et  aL  v.  Stone^  Ibid.  764. 

The  whole  mistake  on  this  matter  is  perhaps  in  the 
defendant's  supposition,  that  the  commissioner's  renewal 
was  held  by  me  to  be  conclusive  in  law  as  to  the  identity ; 
because  he  imderstood  my  predecessor  to  have  thought  so, 
unless  fraud  was  shown,  or  an  error  on  the  face  of  the 
papers. 

But  from  what  has  been  said,  it  does  not  appear  that  the 
defendant  is  likely  to  have  suffered  from  his  mistake  as  to 
this,  so  as  to  justify  a  new  trial  for  it 

6.  The  next  ruling  involves  the  question,  whether  under 
the  act  of  1636,  when  the  inquiry  is,  which  is  the  orig* 
inal  invention,  the  earliest  is  not  to  prevail  over  a  succeeding 
one,  though  a  succeeding  one  may  be  made,  and  used  before 
letters  patent  are  taken  out  for  Ae  first    There  is  no  doubt 
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it  must  prevail  as  a  matter  of  historical  or  chronological 
truth.    It  is,  in  truth,  the  first  invention* 

Is  there  then  any  provision  in  the  patent  laws  which  con* 
tradicts  or  annuls  this  truth  ?  Whatever  may  be  the  law 
abroad,  or  whatever  it  may  have  been  here  under  the  act  of 
1793,  or  whatever  may  have  been  the  speculative  opinions 
of  writers  as  to  what  seems  most  appropriate,  it  is  clear 
now,  that  no  act  of  Congress  makes  delay  in  taking  out  a 
patent  &tal  to  the  earliest  or  first  inventor,  unless  he  aban- 
dons his  discovery  to  the  public,  or,  by  his  "consent," 
allows  it  to  be  put  in  "  public  use  or  on  sale  "  for  two  years 
before  taking  out  a  patent.  Then  he  forfeits  his  right  in  it. 
See  Patent  Act,  July  4th,  1836,  $  15 ;  6  Stat  at  Large,  123 ; 
Act  of  March  3,  1839,  5  Ibid.  353. 

The  plaintiff's  patent  would  be  good  under  the  above 
qualification  or  the  above  statutory  provisions.  The  great 
contest  in  the  present  case  was,  which  person  in  point  of 
fact  first  invented  this  kind  of  self-cocking  pistol.  There 
was  no  pretence  that  Elliot,  the  rival  inventor,  ever  actually 
took  out  any  patent  for  his  supposed  invention,  or  that  either 
of  them  made,  except  one  or  two  experimental  pistols,  or 
put  any  others  in  "public  use,"  or  on  sale,  till  the  year 
previous  to  the  patent  of  the  plaintiff,  when  several  were 
made  under  the  direction  of  the  plaintiff,  and  not  of  Elliot. 

The  plaintiff's  invention  then  and  thus,  if  not  earlier, 
became  perfected  prior  to  Elliot's  completing  his.  Allen's 
was  also  first  patented,  being  the  only  one  patented. 

Elliot  sleeping  twenty  years  after,  and  taking  out  no 
patent,  is  strong  presumptive  evidence  against  him  as 
inventor.    3  Story,  R.  171,  754;  1  Story,  336. 

Again,  though  I  have  referred  to  all  the  statutory  provi- 
sions now  governing  this  point,  there  may,  vnder  former 
statutes,  have  been  established  a  principle  like  the  following. 
That  is,  notwithstanding  priority  in  date  of  an  invention, 
the  party  must  proceed  to  perfect  and  patent  it,  with  due 
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diligence,  otherwise  a  succeeding  inventor,  who  is  more 
diligent  in  perfecting  his,  though  not  getting  out  a  patent, 
may  prevail  against  or  defeat  him. 

But  there  was  no  attempt  here  to  offer  evidence,  that 
Allen  was  not  employed  after  his  invention  till  his  patent, 
or  the  year  previous,  in  perfecting  and  improving  his  inven- 
tion, or  that  he  ever  dedicated  it  to  the  public  or  meant  to ; 
or  allowed  it  to  be  in  "public  use"  without  any  patent 
"  for  more  than  two  years  prior  to  such  application  for  a 
patent"    See  7th  Sec.  Patent  Act  of  March  2,  1839. 

The  laws  were  different  in  phraseology  before  these  last 
acts,  and  the  construction  of  them  may  be  seen  in  4  Mason, 
108. 

By  the  act  of  Febniary  1,  1793,  the  invention  must  not 
have  been  "  known  or  used  before  the  application  "  for  a 
patent. 

They  were  not  so  strong  as  now  for  the  patentee,  being 
now  '<  not  known  or  used  "  "  before  the  discovery." 

Yet,  under  the  old  law.  Judge  Story  held,  "  that  the  first 
inventor  has  a  right  to  a  patent,  though  there  may  have  been 
a  knowledge  and  use  of  the  thing  invented  by  others  before 
his  application  for  a  patent,  if  such  knowledge  or  use  was 
not  anterior  to  his  discovery.  Mettus  v.  Silsbee,  4  Mason, 
111 ;  Waskium  ^ al  v.  Gould,  3  Story,  R.  133;  Pierson  y. 
Eagle  Screu^  Company,  3  Story,  R.  408. 

This  he  conceded  was  different  from  the  English  decisions 
on  their  patent  law.  But  the  language  and  design  of  their 
law  in  this  respect  were  not  like  ours.  See  Hall,  R.  58 ; 
Davies  on  Patents,  429. 

He  held,  that  there  the  use  must  be  such  as  to  show  a 
dedication  to  the  public.  1  Gall.  482.  That  the  use  must 
have  been  a*  public  use.  Shaw  v.  Cooper,  7  Peters,  292 ; 
1  Wash.  C.  C.  440.  And  with  his  knowledge.  Whitney 
el  al.  V.  Emmett  et  al,  1  Baldwin,  C.  C.  311 ;  2  Peters,  12, 
20.    See  also,  6  Peters,  248 ;  1  Howard,  202. 
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Hence,  whatever  may  have  been  thought  on  this  in  Eng- 
land, as  in  DoUand's  case,  in  the  special  language  of  their 
law,  (2  Hen.  BI.  487,)  or  by  Phillips  here,  (p.  395,)  before 
the  act  of  1839,  it  is  clear  under  that  act  and  the  act  of 
1836,  the  intervening  use,  in  order  to  defeat  a  prior  inven- 
tion, must  be  public,  and  with  consent  of  the  inventor, 
and  continue  two  years.  Heed  v.  Cutter  et  oLj  1  Story, 
xL  o90. 

Again,  through  the  whole  trial,  as  well  as  in  his  notice, 
the  defendant  denied  that  the  plaintiff  had  made  the  inven- 
tion earlier  in  time  than  Elliot,  and  went  on  the  ground, 
that  prior  in  tempore,  potior  in  re. 

Hence  he  could  not,  without  an  absurdity,  have  insisted 
at  the  same  time,  that  Allen  had  invented  it  first,  but  aban- 
doned it  afterwards  to  the  public. 

The  instruction  then,  as  given,  was  correct  upon  the 
point  raised,  and  on  which  it  was  given,  and  which  alone 
was  then  under  consideration.  And  no  instruction  should 
be  given  on  any  other  points  than  such  ones. 

The  Court,  though  seasonably  requested,  is  not  bound  to 
instruct  the  jury  on  points  not  arising  in  the  case,  or  on 
abstract  and  irrelevant  propositions,  points  not  raised  by  the 
evidence.  3  Wend.  76 ;  4  Howard,  289 ;  1  Dana,  35 ;  4.  J. 
J.  Marsh.  194 ;  McKvd  v.  Holbrook,  12  Peters,  84 

7.  This  disposes  also  of  part  of  the  scTenth  objection. 
The  counsel  for  the  plaintiff  think  an  instruction  was  given, 
such  as  was  desired  under  that  head  with  the  above  expla- 
nation, and  such  is  my  own  impression;  and,  on  the  second 
argument  the  counsel  for  the  defendant  waived  this  ex- 
ception. 

8.  The  eighth  objection  is  overruled,  because  if  the  law 
allows  a  party  to  withdraw  expressions,  used  in  his  first 
specification  by  inadvertence  or  mistake,  and  he  does  with- 
draw them,  it  would  involve  no  little  absurdity  for  the  law 
afterwards  to  estop  him  in  consequence  of  the  very  words 
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which  have  been  withdrawn  or  cancelled  under  its  permis- 
sion. The  case  of  KimbaWs  Aim.  v.  Bellows,  13  N.  Hamp. 
R.  68,  is  very  analogous  to  this  view. 

It  was  a  case  of  words,  struck  out  of  a  count  in  a  declar- 
ation, and  afterwards  attempted  to  be  proved  against  the 
plaintiff,  as  his  admissions  and  refused. 

9.  The  next  objection  is  a  supposed  omission  by  the  Court 
to  instruct  the  jury,  that  if  the  plaintiff  made  his  invention 
in  1833,  and  reduced  it  to  practice,  and  concealed  the  same 
till  he  applied  for  a  patent  in  July,  1837,  the  letters  would' 
be  void  in  case  that  a  similar  invention  was  subsequently 
made,  reduced  to  practice  and  put  in  use  before  he  applied. 

It  will  be  seen,  by  what  has  before  been  remarked  under 
another  head,  that  no  question  was  made  at  the  trial  in  rela- 
tion to  an  use  by  the  public  of  the  plaintiff's  patent  for  two 
years  before  he  applied  for  it ;  and  that  there  was  no  evi- 
dence whatever  offered  of  such  a  ''public"  use  of  any 
other  patent  like  his. 

It  is  also  equally  certain,  that  no  evidence  whatever  was 
offered,  or  point  made,  that  the  plaintiff  had  invented,  and 
improperly  concealed  his  invention,  till  another  person  made 
and  perfected  a  similar  one. 

But,  on  the  contrary,  as  before  remarked,  the  contest  was, 
whether  he  had  invented  it  at  all  first,  and  this  was  incon* 
sistent  with  any  position,  that  he  had  invented  but  con- 
cealed it. 

The  latter  clause  of  this  objection  as  to  the  instruction 
which  was  actually  given,  has  before  been  considered,  and, 
as  before  explained  and  limited,  was  the  instruction  proper 
on  the  evidence. 

10.  The  next  objection  relates  to  that  part  of  the  charge 
to  the  jury,  where  the  Court  stated,  that  if  they  believed  in 
the  first  instance  on  the  paper  evidence,  that  the  plaintiff 
had  made  out  a  case,  he  was  entitled  to  recover,  unless  the 
defendant  had  in  his  defence  rebutted  or  overcome  it,  or,  in 
other  words,  turned  the  scales. 
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The  sentence,  which  follows  in  this  objection,  shows  how 
the  remark  about  turning  the  scales  of  evidence  was  applied 
and  intended  to  be  understood.  It  was  thus.  The  plaintiff 
having  made  out  his  case,  he  stopped,  and  then  the  defend- 
ant went  on  and  tried  to  make  out  a  special  defence,  to* 
overcome  the  right  which  the  plaintiff  had  proved  primd 
facie  to  recover,  that  is,  he  tried  to  <<  impugn  the  originality 
ci  the  invention,  or  the  similarity  of  the  instruments,''  and 
of  this,  as  a  special  defence,  notice  had  been  given  on  the 
lecord. 

It  was  observed  on  this  by  the  Court,  that  the  defendants, 
to  support  that  special  defence,  must,  in  the  language  of  this 
objection,  "  offer  such  evidence  as  shaU  render  it  probable 
that  the  plaintiff  was  not  the  first  inventor,  or  that  the 
machines  are  not  similar."  The  burthen  of  proof  was  on 
him  to  turn  the  scales  in  respect  to  this  new  matter  which 
he  had  attempted  to  prove  under  his  special  notice.  All 
Remarks,  like  this  now  questioned,  are  right  or  wrong  as 
applied  or  not  to  a  particular  state  of  pleadings,  or  particular 
course  of  trial  and  evidence.  So  far  as  regards  these,  the 
notice  here  was  like  a  special  plea  in  bar,  the  support  of  which 
belongs  to  the  defendant  in  all  cases.  He  must,  in  relation 
to  that,  after  the  plaintiff  has  gone  far  enough  to  make  out 
a  prima  facie  case,  turn  the  scales  in  his  own  favor,  or,  in 
other  words,  take  on  himself  the  burthen  of  proof  and  dis- 
charge it. 

Thus  one  of  the  defences  set  up  in  the  notice  was  a  use  of 
a  like  lock  abroad  in  England  before  the  plaintiff's  supposed 
invention,  and  another  was  the  use  of  such  a  lock  previously 
in  Westchester  county  in  the  State  of  New  York.  The  idea 
intended  to  be  inculcated  was  that  the  defendant,  in  respect 
to  these  particulars,  must  render  them  probable,  he  must  turn 
the  scales,  the  burthen  was  on  him.  If  there  could  be  any 
doubt  of  the  correctness  of  such  a  direction  in  point  of  law, 
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it  will  be  removed  by  reading  the  case  of  Powers  v.  RusseO, 
13  Pick.  76. 

There  is  still  another  view  of  this  matter.  If  some  points 
in  the  declaration  or  claim  by  the  plaintiff  were  contested, 
on  which  the  plaintiff  had  made  out  a  prima  facie  case,  or 
offered  enough  evidence  to  turn  the  scales  in  his  favor,  it 
may  have  been  suggested  that  then  the  defendant  must  offer 
enough,  standing  by  itself,  to  render  his  position  probable, 
or  turn  the  scales  as  to  that  in  his  favor,  else  there  would 
not  be  sufficient  to  overcome  the  balance  already  proved  for 
the  plaintiff. 

But  it  never  was  intended,  and  nothing  is  offered  to  show 
that  the  jury  understood,  they  were  on  all  controverted 
points  in  the  declaration,  which  were  common  to  that  and 
the  defence,  not  to  compare  in  the  end  all  the  evidence  on 
both  sides,  and  find  for  whichever  party  the  whole  appeared 
to  preponderate. 

11.  The  next  objection  is,  that  the  Court  instnicted  the 
jury,  they  might  allow  to  the  plaintiff  in  damages  his  actual 
costs,  as  well  as  any  taxable  cost  he  had  paid  in  consequence 
of  any  violation  of  his  patent,  which  the  defendants  had 
committed.    I  think  so  still. 

The  fees  of  counsel  were  specially  authorized  to  be 
allowed  by  my  predecessor,  (2  Mason,  119,)  though  at  first 
he  thought  differently.  1  Gall.  482.  Of  course  they  must 
be  reasonable  fees. 

In  cases  of  actions  for  breaches  of  covenants  of  seizin, 
where  the  object  is  an  indemnity  for  the  injury  sustained, 
costs  in  former  suits  are  not  only  allowed,  but  i'  reasonable 
counsel  fees"  beside.  Stoats  v.  Ex^rs  of  Ten  Eyck,  3 
Caines'  R.  Ill ;  Kingsbury  v.  Smith,  13  N.  Hamp.  R.  122; 
4  John.  1 ;  Swett  v.  Patrick,  12  Maine,  9 ;  Becde  v.  Thomp- 
son, 3  B.  &  P.  407 ;  Pitkin  v.  LeavUt,  13  Verm.  R.  379. 

The  '^ actual  damages"  sustained,  include  all  necessary 
and  proper  expenses  in  protecting  one's  violated  rights.  And 
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though  they  should  not  include  "  smart  money,"  or  what  is 
proper  merely  for  example,  they  may  well  embrace  every- 
thing really  suffered  by  the  wrong.  1  Baldwin,  C.  C.  328 ; 
Crray  v.  James,  I  Peters,  C.  C.  394 ;  Wkittemore  v.  Cutter, 
1  Gall.  478 ;   Washburn,  et  al.  v.  Gould,  3  Story,  R.  136. 

In  the  Admiralty  Courts,  counsel  fees  are  allowed  by  way 
of  damages,  and  in  one  case  $500.  7%e  Apotton,  9  Wheat 
379. 

There  is  no  exact  measure  of  damages,  except  in  cases 
founded  on  contracts ;  and  unless  patentees  are  to  be  fully 
indemnified  for  injuries  inflicted  on  them,  they  are  destined 
in  all  valuable  patents  to  be  broken  down  by  litigation 
alone.' 

If  they  can  escape  that  untoward  fate  now,  from  which 
Arkwright  and  Watts  suffered  so  much  at  first,  and  by 
which  Oliver  Evans  and  many  others  have  been  ruined, 
and  which  the  very  importance  and  worth  to  the  world  of 
the  property  their  genius  has  created,  exposes  them  to  only 
the  more,  it  will  be  effected  solely  by  giving  to  them  an 
ample  indemnity,  a  real  and  substantial,  and  not  a  mere 
technical  one  for  rights,  which  are  sacredly  recognised  both 
by  the  laws  and  the  constitution.  Indeed  I  am  prepared,  in 
all  cases  of  wanton  and  persevering  encroachments  on  the 
fruits  of  their  honest  inventions  and  labors,  to  go  further, 
and  do  what  Congress,  doubtless  for  this  useful  purpose, 
empowered  this  Court  to  do,  and  that  is,  treble  the  damages, 
if  required  for  the  full  indenmity  and  protection  of  any 
wronged  patentee.  See  14  Sec.  of  Pat.  Law  of  July  4,  1846. 
This,  I  understand,  has  been  done  here  on  some  former 
occasions. 

12.  The  next  objection  on  account  of  the  damages  is,  that 
the  jury  were  permitted  to  inquire  of  the  clerk,  and  ascertain 
what  damages  had  been  given  in  two  other  patent  cases 
recently  tried  here. 

I  am  surprised  at  this  objection,  when  the  inquiry  was 
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made  by  one  of  the  jury  in  the  box,  in  the  presence  of  the 
Court,  counsel,  and  parties,  and  no  objection  raised  to  it  at 
the  time,  nor  any  pretence  now  set  up,  that  the  reply  of  the 
clerk  did  not  correspond  with  the  record. 

The  proper  time  to  object  to  the  admission  of  such  a 
question  and  reply,  is  that  which  is  conformed  to  in  all  other 
cases  of  testimony,  where  the  parties  and  counsel  and  Court 
are  present,  and  is  the  time  when  the  question  is  asked. 

It  is  not  permissible  to  acquiesce  then  by  silence,  and  take 
the  chance  of  a  favorable  verdict  on  the  sums  stated  in 
former  trials,  they  both  having  been  in  this  instance  compar-* 
atively  small,  and  make  the  objection  for  the  first  time  after 
the  jury  have  returned  a  verdict  for  a  larger  sum. 

It  is  well  settled,  that  a  new  trial  should  not  be  granted 
for  a  cause  existing  at  the  trial,  but  which  was  not  stated  or 
accepted  to  then.  Davidson  v.  Bridgeport^  8  Conn.  472  ; 
NiehoU  v.  AUap,  10  Conn.  263,  499 ;  7  Conn.  600 ;  State  v, 
Haacal,  6  N.  Hamp.  352 ;  1  Wash.  C.  C.  440 ;  6  Cowen, 
173;  5  Pick.  217;  11  Pick.  469;  13  Wend.  624;  4  Halst 
22S ;  1  Bibb,  247;  1  A.  K.  Marsh.  76;  2  Peters,  15. 

The  more  especially  is  this  so,  when  any  wrong  or  mia« 
leading  of  the  jury  was  likely  to  flow  from  the  objection 
not  being  then  made.  2  Pick.  145 ;  5  Mass.  1 ;  6  Mass. 
360. 

New  evidence  may  be  admitted  after  a  case  is  closed,  and 
even  after  a  jury  has  gone  out,  if  no  objection  is  taken  at 
the  time.  4  Co  wen,  451 ;  4  Stewart  &  Porter,  34;  Parish 
V.  FUe,  1  Law  Rep.  238. 

13.  The  last  objection  is,  that  the  sum  returned  by  the 
jury  as  damages,  was  excessive. 

The  Court,  from  what  had  been  noticed  in  respect  to  the 
probable  damages,  did  not  anticipate  so  large  a  sum.  But  it 
must  be  a  very  a^ravated  and  oppressive  case,  where  the 
Court  would  feel  justified  in  setting  up  its  own  opinion,  even 
if  decidedly  different  from  that  of  the  jury  as  to  the  true 
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amount  of  damages  in  an  injury  in  practical  life,  and  as  to 
business  not  susceptible  of  exact  proof  in  its  details,  but 
peculiarly  lying  within  the  range  of  the  experience  and 
observation  of  a  jury.  It  must  stand,  notwithstanding  such 
difference,  if  the  matter  was  submitted  to  their  ''fair  judg- 
ment." Alden  etoL  y.  Dewey  et  aL,  I  Story,  R.  336,  340, 
341. 

So  nothing  was  left  to  the  jury  to  be  weighed  in  estimating 
the  damages  which  the  Court,  on  reconsideration,  deems  to 
have  been  improper.  Indeed,  my  predecessor  was  inclined 
to  leave  a  very  wide  range  to  the  jury  on  this  subject,  and 
hardly  exclude  any  thing  at  all  bearing  on  it  from  their 
consideration.  Earle  v.  Sawyer,  4  Mason,  14;  Pierson  v. 
The  Eagle  Screw  Co.,  3  Story,  R.  410. 

Retiring  then  with  what  is  proper,  or  not  objected  to  at 
the  proper  time,  if  in  weighing  all  that  is  pertinent,  the  jury 
give  more  damages  than  any  one  witness  testified  to,  it  has 
been  considered  to  be  no  ground  for  a  new  trial,  as  being 
excessive.    12  Pick.  647;  4  Bibb,  70 ;  A.  K.  Marsh.  67. 

Their  being  excessive,  is  the  last  branch  of  this  exception. 
If  damages  are  slightly  more  than  the  Court  deem  proper, 
they  are  not  to  be  regarded  as  a  ground  for  a  new  trial. 
Littel],  Sel.  Ca.  178 ;  1  Dana,  355 ;  Hardin,  317 ;  6  John. 
270 ;  Stanley  v.  Whipple,  2  McLean,  R.  40. 

Some  cases  hold,  that  they  must  be  extravagantly  exces- 
sive, (I  Bibb,  247 ;  2  Bibb,  591 ;  1  Yeates,  209,)  unless 
some  exact  measure  of  damages  exists  in  the  case,  as  it  does 
in  suits  on  some  contracts.  5  Mason,  497;  4  Mass.  1,  11 ; 
5  Mass.  435. 

Others,  that  they  must  be  unreasonable.  Sampson  v.  Smith, 
15  Mass.  365.  Or  in  torts,  flagrantly  excessive.  3  Dana, 
464;  Littell,  Sel.  Ca.  136;  2  A.  K.  Marsh.  365 ;  1  Ibid.  345 ; 
3  Ibid.  454;  2  Penn.  814;  1  South.  338,  586;  2  Pick.  113, 
113;  7  Ibid.  82;  3  Ibid.  379;  4  Mass.  1;  9  John.  45;  10 
Ibid.  443;  5  Cow.  106;  9  Conn.  309. 

13* 
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It  is  true  in  this  case  as  stated  by  the  counsel  for  the 
defendant,  the  evidence  as  to  damages  on  either  side  was 
general  and  somewhat  loose.  This  arose  from  the  fact,  that 
the  contested  right  was  the  main  question. 

But  the  objection  is  not  well  founded,  that  nothing  was 
submitted  to  the  jury  which  justified  any  damages,  or  any 
thing  like  the  sum  given.    1  Baldw.  C.  C.  328. 

Fot  it  was  certainly  shown,  that  the  respondents  made 
and  sold  pistols  similar  in  principle  to  the  plaintiff's,  that  the 
improvement  in  them  was  a  valuaUe  one,  that  there  had 
been  a  long  and  expensive  trial  between  these  parties  on  the 
subject  in  New  York,  and  another  here  before  the  present 
one ;  and  ev^T*  man  fit  for  the  jury  box  could,  from  all  this, 
without  having  the  particulars  in  bills  of  cost,  form  a  general 
opinion,  likely  to  be  very  sound  and  not  unjust,  as  to  the  sum 
in  damages  which  would  probably  indemnify  the  plaintiflb. 
Washburn  ei  aL  v.  Oauld,  3  Story,  R.  13& 

Having  gone  through  with  the  specific  reasons  aligned 
for  a  new  trial,  and  coBie  to  a  conclusion  against  their  suffi* 
ci^icy,  it  se^ns  proper  now  to  advert  to  some  other  consid- 
erations of  a  general  character,  connected  with  several  of  the 
objections  that  mi^t  in  some  cases  operate  in  favor  of  a 
new  trial. 

They  are,  that  the  counsel  on  the  part  of  the  defendants, 
and  those  on  the  part  of  the  plaintiff,  do  not  always  agree 
in  respect  to  what  was  in  fact  done  or  omitted  to  be  done  at 
this  trial ;  and  that  some  requests  to  the  Court,  made  in 
the  argument  of  the  cause  as  to  charging  the  jury,  were  not 
complied  with  when  the  charge  was  finally  given. 

I  can  readily  conceive  of  cases,  where  the  differences  in 
recollection  between  the  counsel  were  so  great  after  the 
lapse  of  several  weeks,  and  the  point  so  material,  about 
which  they  difiered,  that  the  Court  might  deem  a  new 
trial  necessary  to  a  right  disposal  of  the  case. 

But  here,  the  Court  feels  satisfied,  where  they  differ  on 
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what  is  material,  and  it  is  for  the  Coart  in  such  case  to 
decide  on  these  differences,  {Bond  v.  Cutler j  7  Mass.  205 ; 
4  Greenl.  R.  606,)  that,  looking  to  its  own  minutes  and  the 
leading  points  made  on  each  side,  the  course  pursued  at  the 
trial  was  such  as  it  has  just  explained  under  the  difierent 
objections ;  and  in  respect  to  the  merits  of  the  case,  as  tried 
and  settled  in  the  end,  that  no  injustice  is  likely  to  happer. 
from  coming  to  the  conclusion,  not  to  disturb  the  verdict 
Again,  I  can  coneeive  of  cases  in  the  hurry  of  a  trial  at 
Nisi  Prius,  and  one  like  this  of  ten  days'  length,  where  some 
omission  of  the  Court  or  counsel  must  have  had  such  an 
influence  on  the  verdict  as  to  require  a  new  trial. 

For  there  may  be  mistakes,  not  to  say  sins  of  omission  as 
well  as  commission,  in  all  ocmcerned  in  administering  the 
laws.  But  the  omissions,  supposed  to  have  occurred  here  in 
ehai^ng  the  jury  on  particular  pcnnts,  are  not  admitted  by 
the  counsel  on  the  other  side  to  have  happened  in  some  of 
Uie  cases  supposed ;  and,  in  the  others,  they  related  to  ques« 
tions  as  before  shown,  which  did  not  arise  on  the  evidence^ 
and  on  which  instructions  ought  not  to  be  given.  It  is  well, 
also,  in  all  cases  to  remember,  that  after  a  Judge  has  charged 
the  jury,  if  a  written  list  of  the  points,  on  which  instructions 
are  requested  by  either  party,  has  not  been  banded  to  him 
ki  conformity  to  the  practice  in  most  of  the  States  south  ot 
B8,  it  is  their  duty  after  the  charge  is  closed,  to  call  hia 
attention  to  any  point  which  has  been  omitted,  as  some 
oversights  are  likely  to  happen  where  the  points  are  numer- 
ous, and  the  evidence  to  be  commented  on  to  the  jury  is  very 
abimdant  and  complicated.  Stanion  v.  Bannister^  2  Yerm. 
464. 

If  the  counsel  do  observe  such  omissions  at  the  time,  and 
do  not  mention  them,  so  that  they  may  be  corrected  and 
supplied  at  once,  before  the  jury  go  out,  it  would  be  a  very 
dangerous  practice  to  let  his  client  take  the  chance  of  a 
verdict,  before  naming  them,  and  then,  if  losing  the  verdict. 
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for  the  first  time  proceed  to  suggest  the  omission  as  a  ground 
for  a  new  trial. 

On  the  contrary,  if  counsel  do  not  at  the  time  observe 
any  omissions,  it  is  pretty  conclusive  evidence,  that  the 
points  omitted  were  not  then  deemed  very  material,  since 
they  did  not  make  so  much  impression  on  their  minds  as  to 
cause  them  to  notice  that  instructions  bad  not  been  given 
concerning  thenu 

My  own  opinion  as  to  the  importance  of  any  points 
omitted,  which  were  relevant,  corresponds  with  this  suppo- 
sition, that  they  were  of  little  weight,  and  did  not  alter  the 
verdict  in  any  respect 

There  are  some  cases  on  this  point  not  uninstructive. 
Thus  it  has  been  settled,  that  it  is  no  ground  for  a  new 
trial,  if  the  Judge  omitted  to  charge  on  some  points,  unless 
the  omission  probably  influenced  or  changed  the  verdict 
6  Monroe,  61 ;  Graham,  N.  T.  273 ;  12  Moore,  231 ;  Arm- 
Strang  v.  Toller^  11  Wheat  277;  CaJbreath  v,  Chracy^  1 
Wash.  C.  C.  198 ;  4  Halst  149. 

And  that  it  is  too  late  to  remind  the  Court  of  any  omis- 
sion after  the  jury  have  retired.  State  v.  CatUn^  3  Verm. 
634. 

In  fine,  the  general  rule  as  to  new  trials  throughout  is  not 
to  disturb  the  verdict,  if  it  appears  to  be  according  to  the 
justice  of  the  case,  and  the  ruling  is  only  doubtful  in  point 
of  law.    Brayton,  169 ;  3  J.  J.  Marsh.  710. 

Though  if  the  ruling  be  clearly  wrong,  it  will  be,  as  a 
general  rule,  a  good  ground  for  a  new  trial.  1  Dana,  481 ; 
2  Bibb,  89;  3  Wend.  418. 

But  in  examining  the  elementary  books  and  cases  on  this 
subject,  it  is  highly  important  to  discriminate  what  are 
the  exceptions  from  what  is  the  general  rule  on  this  last 
point 

Thus,  as  a  general  rule,  though  it  will  be  a  ground  for 
a  new  trial,  if  illegal  testimony  is  admitted,  (Graham  on 
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N.  T.  236,  237,  and  cases  cited;  2  Wash.  276;  11  Mass. 
140,)  yet  it  is  equally  well  established  as  an  exception,  not  to 
grant  a  new  trial  if  it  be  manifest  that  the  illegal  evidence 
has  not  prejudiced  the  case.  6  Cowen,  682 ;  3  Wilson,  18 ; 
1  Taunt.  12 ;  6  Bing.  681. 

Or  if  the  legal  objection  is  merely  technical,  e.  g.  as  to 
admitting  a  printed  statute  when  an  exemplification  is 
proper ;  and  when  on  a  new  trial  the  same  result  will  pro* 
bably  happen.  8  Cowen,  223 ;  2  D.  &  E.  275 ;  6  Cowen, 
449. 

Or  if  the  evidence  became  immaterial,*  and  the  jury  did 
not  rely  on  it  probably.  16  John.  92 ;  3  Cowen,  621 ;  Pres^ 
ton  V.  Harvey,  2  Hen.  &  Mumf.  56. 

Or  if  there  was  enough  to  justify  the  verdict  without 
it,  on  examining  the  report  of  the  case.  Doe  v.  Tyler^ 
6  Bing.  661. 

Or  if  the  rejection  was  right,  but  on  a  ground  different 
from  that  assigned.    4  Hammond,  5 ;  2  Bibb,  608. 

So,  if  incompetent  evidence  be  admitted,  the  Court  will 
not  grant  a  new  trial  if  it  was  not  material.  4  N.  Hamp. 
R.  369 ;  2  Conn.  31 ;  6  N.  Hamp.  R.  80,  sed  qucere ;  9  Pick. 
176. 

Or  if  no  injustice  appears  to  have  been  done  by  it 
Brmon  v.  TTifafe,  12  John.  455;  2  South.  765;  1  Chip, 
304 ;  5  How.  509 ;  Hambleit  v.  Hamblett,  6  N.  Hamp.  R. 
333. 

Or  if  cumulative  merely.  3  Ham.  107 ;  12  Conn.  219. 
Or  if  not  controverted.  12  Conn.  410.  Or  if  the  fact  was 
proved  also  by  other  evidence.  6  Cowen,  449.  So,  1  Taunt. 
12,  and  2  Moore,  153;  Prince  v.  Shepherd,  4  Pick.  216;  4 
Wend.  453 ;  10  Ibid.  338. 

Again,  it  is  a  general  rule  to  grant  a  new  trial  if  there 
was  any  misdirection  on  the  law  to  the  jury.  Graham,  N.  T. 
262,  cases  cited ;  6  Mass.  365. 

But  it  is  an  exception,  if  no  injustice  seems  to  have  been 
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done  by  it,  as  if  it  was  on  a  trifling  or  immaterial  point ;  or 
did  not  affect  the  verdict;  or  if  justice  appears  to  have 
been  done.  11  Conn.  342,  377;  3  Marsh.  506;  10  John. 
447 ;  6  Cowen,  118 ;  5  Day,  479 ;  2  John.  46 ;  6  Mass.  368, 
438,  487;  5  D.  &  E.  425;  1  Pet.  183;  Graham,  301,  341, 
342,  and  cases  cited;  2  Salk.  644,  646. 

Or  the  objection  was  only  technical.  2  D.  &  E.  4 ;  1  Bet 
P.  338,  note ;  6  Taunt.  366 ;  7  Greenl.  442 ;  2  Pick.  177, 
310;  1  Pick.  206;  5  Day,  479;  1  Bibb,  265,  605. 

It  is  an  exception,  too,  if  the  point  was  frivolous  or 
litigious.  9  Conn.  1;  12  Mass.  22,  163;  3  John.  239; 
3  Wend.  83;  1  John.  Cas.  250;  5  John.  137;  2  Marsh. 
646. 

Furthermore,  if  I  could  find  errors  in  the  instructions  to 
the  jury,  not  specified,  which  led  or  were  likely  to  lead  to 
injustice,  such  as  my  remarks,  that  the  improvement  was 
useful  in  itself,  though  in  fire-arms  or  instruments  of  war 
and  death,  because  increasing  the  powers  of  high  civilization 
over  barbarism,  and  thus  tending  to  preserve  and  perpetuate 
all  the  benefits  of  the  former  from  the  destruction  which,  in 
former  ages,  often  assailed  it  from  rude  force ;  and  my  other 
remark,  that  if  this  invention  was  not  useful  to  the  com- 
munity in  making  pistols,  the  defendants  would  not  be  likely 
to  use  it ;  or  if  other  presumptions  of  error  existed,  because 
the  finding  for  the  plaintiff  by  the  jury  was  unexpected  and 
strange,  when  in  fact  the  plaintiff  alone  had  taken  out 
any  patent  for  this  improvement,  and  had  first  brought  it 
into  general  use,  and  the  defendants  had  not  pretended 
themselves  to  have  invented  it;  or  because  the  giving  so 
much  damages  for  a  violation  of  so  useful  a  patent,  was 
matter  of  surprise,  when  the  whole  amount  was  not  likely 
more  than  to  indemnify  him  for  all  his  costs  and  ex- 
penses in  so  protracted  and  severe  a  litigation,  and  much 
less  all  his  losses  of  larger  sales  and  profits.  I  say,  if 
injustice  was  thus  apparently  stamped  on  any  part  of  the 
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proceedings  by  observations  not  objected  to,  or  by  occur- 
rences, which  the  Court  is  now  conscious  were  wrong,  it 
would  make  me  hesitate  in  refusing  another  trial. 

But  when  the  whole  aspect  of  the  case  is  the  other  way, 
it  seems  to  be  my  duty,  in  the  exercise  of  a  sound  discretion, 
not  to  disturb  what  the  jury  have  decided. 

The  second  motion  for  the  allowance  of  a  bill  of  excep- 
tions to  be  now  filed,  so  as  to  embrace  these  reasons  assigned 
for  a  new  trial,  in  order  to  bring  a  writ  of  error  on  them, 
involves  several  considerations,  different  from  those  in  the 
naked  motion  for  a  new  trial. 

This  second  motion  is  founded  upon  the  special  proviso  to 
the  I7th  section  of  the  Patent  Act  of  July  4,  1836.  That 
section  allows  a  writ  of  error  and  appeals  "  to  the  Supreme 
Court  of  the  United  States  in  the  same  manner  and  under 
the  same  circumstances  as  is  now  provided  by  law  in  other 
judgments  and  decrees  of  Circuit  Courts,  and  in  all  other 
cases  in  which  the  Court  shall  deem  it  reasonable  to  allow 
the  same." 

This  presents  a  novel  question.  I  am  not  aware  of  any 
case,  and  none  is  referred  to  on  either  side,  where  this  portion 
of  the  patent  law  has  received  a  construction  in  any  Court 
during  the  ten  years  since  its  passage. 

In  the  absence  of  any  decision,  I  am  inclined  to  the  opin- 
ion, that  however  anxious  my  wishes  are  to  facilitate 
attempts  of  parties  to  have  a  revision  of  the  decisions  of 
this  Court  whenever  dissatisfied  with  them ;  yet  I  am  lim- 
ited by  Congress  in  my  power  to  allow  it,  and  must  confine 
the  indulgence  to  cases  where  it  appears  to  the  Court  to  be 
''  reasonable,"  looking  to  the  subject-matter  of  this  provi- 
sion, and  the  general  law  as  to  appeals.  Opposing  parties, 
also,  have  an  interest  in  this  matter  against  further  delay 
and  expense;  and  the  public  has  a  policy  as  to  limited 
jurisdiction  in  suits,  which  is  to  be  respected;  and,  therefore, 
without  yielding  to  my  own  wishes  to  permit  a  writ  of  error 
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or  appeal  in  all  cases,  I  must  execute  the  act  of  Congress  as 
it  exists  in  regard  to  the  public  interest  and  the  convenience 
and  rights  of  parties. 

What  then  is  reasonable  as  a  general  rule  in  respect  to  this 
xequest  1 

Adverting  to  the  manifest  policy  of  the  law  as  to  appeals 
and  writs  of  error,  independent  of  this  particular  provision, 
it  will  be  seen,  that  most  cases  are  to  be  disposed  of  finally, 
in  the  States  where  one  of  the  parties  resides,  as  less  expen- 
sive and  more  convenient,  unless  the  amount  in  controversy 
be  as  large  as  $2000,  or  unless  the  Judges  disagree  in  their 
opinions. 

There  is  nothing  in  the  public  policy  as  to  the  sum  being 
now  too  large,  which  limits  appeals,  and  hence  causing  a 
disposition  to  carry  up  cases  of  smaller  pecuniary  impor- 
tance. On  the  contrary,  two  thousand  dollars  was  regarded 
as  high  here  in  1789,  as  three  or  four  thousand  would  be 
now. 

The  necessary  delay  of  justice  in  the  Supreme  Court, 
beyond  what  once  existed  before  the  country  grew  to  be  so 
much  larger  and  wealthier,  increases  the  grievance  of  being 
compelled  to  go  there  unless  required  by  strict  law. 

I  regard  these  objections  more  than  any  additional  expense 
in  further  hearings  there,  at  such  a  distance,  instead  of 
nearer  home,  as  the  attendance  of  witnesses  and  parties  is 
not  required  there.  But  they  all  show,  that  in  a  case  where 
the  amount,  as  here,  is  little  over  half  of  what  was  required 
in  1798  to  carry  a  case  up,  it  should  not  be  deemed  reason- 
able to  aid  in  doing  it,  unless  to  promote  some  great  end  or 
interest,  not  involved  simply  in  the  payment  of  the  sum, 
found  as  damages  in  this  particular  case. 

One  of  those  ends  undoubtedly  is,  uniformity  in  the  con- 
struction of  our  great  system  of  patent  laws  throughout  the 
United  States,  and  because  questions  connected  with  the 
patent  laws  themselves,  when  decided,  govern  numerous 
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Other  cases  and  much  larger  amounts  than  are  disclosed  in 
any  one  verdict. 

These  considerations  show  that  the  exceptions  to  be  al- 
lowed, using  a  reasonable  discretion,  ought  to  relate  to  con- 
structions of  the  patent  laws.  If  not  to  be  confined  to 
these,  why  limit  the  indulgence  to  patent  cases  ?  There  is 
no  reason  why,  as  to  the  other  incidental  questions,  not 
relating  to  patents,  the  parties  in  these  suits  should  enjoy 
privileges  concerning  their  decision,  not  enjoyed  by  other 
suitors  as  to  such  questions.  Why  should  it  be  permitted, 
then,  as  to  matters  casually  connected  with  suits  upon  the 
patent  acts  ?  Why,  if  adverting  to  the  public  interests,  or 
the  rights  of  opposing  parties,  prolong  litigation  on  such 
points  at  great  inconvenience,  delay,  and  expense  ? 

So  it  is  discreet  and  reasonable  to  confine  the  appeals, 
even  on  patent  questions  under  the  patent  laws,  to  such  as 
involve  important  and  not  trifling  matters,  connected  with 
those  laws,  not  mere  technical  difficulties ;  also  to  such  as 
involve  questions  really  doubtful. 

If  the  discretion  concerning  what  is  "reasonable,"  which 
is  to  be  exercised  by  the  Court,  is  not  to  extend  to  a  selection 
of  cases  having  questions,  that  really  relate  to  the  patent 
laws.  Congress  would  have  provided,  that  appeals  should 
exist  in  respect  to  all  patent  actions  without  distinction. 

Looking  to  the  first  test,  none  of  the  causes  assigned  for  a 
new  trial,  are  to  be  considered  in  deciding  as  to  a  bill  of  ex- 
ceptions, but  the  5th,  6th,  7th,  and  9th,  as  none  others  relate 
to  the  construction  of  the  patent  laws. 

Now  the  fifth,  as  it  will  be  seen,  if  allowed  in  any  form, 
must  be  in  one  already  substantially  settled  by  the  Supreme 
Court  in  Siimpson  v.  Westchester  Railroadj  4  Howard, 
before  cited;  and  one,  probably  not  controverted  by  the 
defendant,  when  explained  as  it  is  understood  by  the 
Court. 
VOL.  n.  14 
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The  sixth,  as  has  been  shown,  either  attempts  in  its 
present  form  to  raise  a  point  about  a  '^public  use"  of  the 
plaintiflf 's  patent,  which  was  not  made  at  the  trial ;  or  if  it 
merely  relies  on  the  position,  that  a  prior  invention  is  not 
▼alid  when  a  subsequent  one  is  made,  but  not  patented, 
bef6re  the  first  one  is  patented,  it  seems  too  clear  against  the 
defendant  to  hang  a  doubt  on. 

The  seventh  is  now  abandoned. 

The  eighth  is  for  a  supposed  omission  to  instruct  the  jury 
on  particular  points,  and  not  for  mis-instructions,  and  of 
course  cannot  be  a  ground  for  a  bill  of  exceptions,  indepen- 
dent of  what  has  before  been  said  against  the  intrinsic  char- 
acter of  the  rulings  desired  upon  it  The  case  does  not, 
therefore,  seem  to  contain  matter  to  make  it  a  reasonable 
one  for  granting  this  privilege. 

Both  motions  are  refused ;  and  judgment  must  be  entered 
on  the  verdict 


Georob  Perkins,  Jr.,  Libellant  vs,  John  S.  Hill. 

Where  A.  takes  a  charter-party  of  a  Tessel  for  a  Toy  age  to  Caha  and  back,  at  i400 
per  month,  payable  three  days  after  her  retam,  the  owners  famishing  officers, 
crew,  and  proTisions,  he  has  a  right  to  load  the  Tessel  himself,  or  allow  others 
to  do  it,  under  express  contract  with  him. 

In  snch  case  no  implied  promise  or  obligation  seems  to  arise  in  others,  who  make 
SQch  contract  with  him,  to  pay  freight  to  the  captain  or  owners,  bnt  any  liens  or 
implied  obligations,  which  are  raised,  were  to  him,  or  in  his  behalf,  in  aid  of  the 
express  contract  with  him. 

More  especially  is  this  the  case,  when  at  the  bottom  of  the  charter-party  is  a 
memorandum,  stipulating  by  the  hirer  of  the  Teasel,  that  the  captain  or  owners 
may  collect  the  freights  on  the  Toyage  back,  towards  payment  of  the  sum  due 
from  the  hirer  in  the  charter  party  ;  and  the  freight  now  in  dispute  is  on  goods 
carried  out,  and  not  back. 

A  bill  of  lading,  taken  from  the  captain  by  him  who  makes  the  contract  for  freight 
with  A.,  and  containing  no  express  promise  or  condition  to  pay  freight  to  any 
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jMrticolar  person,  does  not  change  the  obligation  as  to  freight  under  the  special 
contract  to  pay  it  to  A.,  hot  is  taken  as  evidence  of  property,  to  be  forwarded  to 
the  consignee  in  Cuba. 
The  consignee  there  may  be  liable  for  freight  before  the  goods  are  delivered  ;  but 
it  is  to  A.,  and  not  the  captain,  unless  as  agent  and  in  behalf  of  A.,  and  that 
lien  is  lost  by  the  delivery  of  the  article  to  the  consignee. 

This  was  an  appeal  from  the  decree  of  the  District  Court, 
dismissing  the  following  libel. 

It  was  one  purporting  to  claim  compensation  for  the 
freight  of  certain  merchandise  belonging  to  the  respondent, 
on  board  the  schooner  Austin,  from  Boston  to  Havana, 
commanded  and  partly  owned  by  the  libellant 

It  contained  averments,  that  the  vessel  was  chartered  by 
the  owners  to  one  Joseph  Green,  April  15,  1845,  for  the 
voyage  to  Cuba  and  back,  at  $400  per  month,  payable  in 
three  days  after  her  return. 

It  was  further  stated,  that  Hill  had  taken  of  the  libellant 
a  bill  of  lading  of  the  goods,  freight  payable  "  as  by  charter- 
party,"  and  that  a  reasonable  freight  for  what  Hill  owned 
on  board  was  $1000,  which  had  not  been  paid  by  him  or 
his  consignee. 

The  answer  averred,  that  under  the  charter-party,  Green 
had  the  exclusive  right  to  load  the  schooner  with  his  own 
goods  or  those  of  others,  and  receive  the  freight  therefor ; 
that  the  libellee  agreed  with  Green  for  the  carriage  of  the 
articles  he  shipped  on  board,  and  owed  him  alone  therefor  ; 
that  accordingly  no  demand  for  freight  was  made  by  the 
libellant  of  the  consignee  of  the  goods  when  delivered  in 
Havana ;  that  only  one  third  of  the  fish  and  none  of  the 
onions,  which  constituted  his  articles,  belonged  to  the  li- 
bellee ;  and  that  Green  being  indebted  to  him  more  than  the 
amount  of  freight,  and  an  express  contract  having  been 
made  with  Green  to  pay  him,  no  implied  promise  ought  to 
be  raised  for  the  payment  of  the  freight  to  the  master. 

In  a  supplemental  answer  the  libellee  added  further,  that 
the  property  was  all  placed  on  board  by  Green,  but  a  por- 
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tion  of  it  afterwards  sold  to  the  libellee;  and  that  this  was 
known  to  the  libellant;  and  no  agreement  was  asked  or 
made  to  pay  to  him  any  specific  sum  as  freight  therefor. 

The  charter-party  and  bill  of  lading  were  put  into  the 
case,  and  agreed  in  substance  with  what  is  averred  about 
them  in  the  libel. 

At  the  bottom  of  the  latter,  however,  was  a  memorandum 
to  this  effect,  that  any  freights  due  on  the  voyage  home, 
might  be  received  by  the  master,  the  libellant,  and  accounted 
for  towards  the  amount  Green  was  to  pay  monthly  for  the 
vessel  under  the  charter-party. 

The  following  statement  of  facts  was  agreed  upon, 
which  contains  more  details  on  some  points  than  has 
already  been  given  :  — 

Joseph  W.  Green  chartered  the  schooner  Austin  for  the 
voyage  referred  to  in  the  charter-party,  on  the  15th  day  of 
April,  A.  D.  1845.  He  had  previously  chartered  the  same 
vessel  five  or  sis  times.  The  vessel  was  wholly  laden  by 
Green ;  the  cargo  consisted  of 

250  casks  codfish,    1400  qtls.       .                .  $3850 

200  barrels  onions 250 

100      ''        potatoes 12S 

3  thousand  feet  lumber      ....  42 


$4267 
After  the  vessel  was  chartered,  about  the  twenty-second 
day  of  April,  Green  being  in  debt  to  Hill,  proposed  to  him 
that  he  should  take  an  interest  in  tlie  fish,  in  order  to  dis- 
charge the  debt  in  part.  Accordingly  Hill  agreed  to  become 
interested  in  one  third  the  value  of  the  fish,  and  Green  the 
remaining  two  thirds. 

Hill  advanced  three-fourths  of  the  value  of  the  fish  and 
onions ;  bill  of  lading  and  invoice  made  out  in  the  name  of 
Hill  by  his  clerk,  and  consigned  to  his  correspondent,  and 
by  the  clerk  carried  to  Green's  store,  and  bill  of  lading 
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returned,  signed  by  the  captain,  it  being  the  usual  course 
of  business  to  obtain  advances  and  ship  the  property  in  the 
name  of  the  merchant  making  the  advances  for  his  protec- 
tion. The  fish  was  delivered  from  the  store  of  Green, 
onions  purchased  by  Green,  placed  on  board  by  him,  and 
shipped  on  his  account  by  Hill.  Hill  agreed  to  account  with 
Green  for  two  thirds  of  the  net  proceeds  of  the  fish,  and  to 
allow  him  in  account  the  freight  of  one  third  of  the  invoice 
of  the  fish  at  a  just  and  customary  rate. 

The  proceeds  of  the  fish  and  onions  were  returned  by 
some  other  vessel  than  the  Austin,  but  were  not  sufficient 
with  the  freight  of  one  third  of  the  invoice  of  fish  to  satisfy 
Green's  indebtedness  to  Hill. 

Perkins  was  in  and  out  of  the  counting-room  of  Green, 
or  on  board  the  vessel  while  the  cargo  was  loading,  but  did 
not  know  that  Hill  had  any  interest  in  the  cargo  until  he 
signed  the  bill  of  lading.  It  was  the  usual  course  between 
Perkins  and  Green  to  have  the  bills  of  lading  filled  out  "  as 
per  charter-party."  Green  testified  that  Perkins  did  not 
trouble  himself  about  agreements  he.  Green,  had  made  with 
others;  he  signed  the  bills  of  lading  and  went  to  sea;  he 
knew  to  whom  the  property  belonged  when  he  signed  the 
bills  of  lading,  but  Perkins  had  requested  to  have  bills  of 
lading  in  previous  charters  made  out  as  per  charter-party' 
And  Green  also  testified  that  he  told  Hill  he  might  fill  out 
the  bill  of  lading,  freight  free,  or  as  per  charter-party,  and 
Green  told  Hill,  that  it  would  be  well  for  him  (Hill)  to  have 
the  bill  of  lading  filled  out  as  per  charter-party. 

The  balance  demanded  by  the  libellant,  $239*65,  would 
be  a  fair  freight  for  the  fish,  by  a  general  ship. 

Record  of  the  Court  is  in  evidence,  containing  libel,  an- 
swer, and  amended  answer,  charter-party,  bill  of  lading, 
and  also  the  original  invoices  of  the  fish  and  onions  which 
Hill  received  from  Green,  one  being  '^  invoice  of  fish  deliv- 
ered schooner  Austin,  by  J.  W.  Green,  to  be  shipped  to 
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Havana  by  Mr.  John  S.  Hill,  he  haying  one  third  interest, 
the  balance  for  account  of  said  J.  W.  Green ; "  and  the 
other  being,  ^'  Invoice  onions  delivered  schooner  Austin,  by 
J.  W.  Green,  to  be  shipped  for  his  account  to  Havana  by 
John  &  Hill." 

a  p.  and  B.  R.  Curtis,  and  Hubbard,  for  libellants; 
Edward  Blake,  for  respondents. 

WooDBURT,  J.  There  can  be  little  doubt  in  this  case  as 
to  the  original  intent  of  these  parties. 

Green  had  hired  the  whole  of  the  schooner  for  a  voyage 
out  to  Havana  and  back ;  and  was  to  make  no  payment  for 
the  price  agreed  on  in  the  charter-party  till  three  days  after 
the  return  of  the  vessel. 

Hill,  a  creditor  of  Green,  after  the  latter,  had  loaded  the 
schooner  out,  purchased  of  him  a  part  of  the  cargo,  and 
agreed  to  have  it  carried  by  Green  for  him  to  Havana,  and 
there  delivered  to  Hill's  consignee ;  and  a  bill  of  lading  was 
taken  of  it  from  the  master  to  show  that  this  portion  of  the 
property  belonged  to  Hill,  and  was  to  be  forwarded  and 
delivered  to  his  consignee,  in  order  that  the  latter  might  sell 
the  cargo  for  him  at  Havana. 

There  is  no  doubt  that  Green  had  a  right  to  make  such  a 
contract  with  Hill  for  carrying  the  property  sold  to  the 
latter.  Abbott  on  Shipp.  167,  246 ;  Pothier  on  Mar.  Con. 
§  20,  p.  14. 

Green  had  acquired  the  authority  to  load  the  whole  vessel 
with  goods,  either  his  own  or  belonging  to  other  people ;  and 
neither  the  master  nor  owners  had  a  right  to  take  goods  on 
board  of  others  and  charge  freight  without  his  permission, 
or  unless  in  his  behalf.  Nor  had  they  any  right,  by  the 
charter-party,  to  demand  freight  for  the  use  of  the  vessel, 
except  as  stipulated  in  the  charter-party  from  Green  him- 
self, and  that  not  till  three  days  after  the  return  voyage 
ended. 
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Again,  Hill,  in  point  of  fact,  made  no  contract  with  Per- 
kins to  pay  him  freight ;  and  Perkins  was  entitled  to  none 
on  the  cargo  out  till  after  the  return  of  the  vessel  home,  and 
then  from  Green  alone. 

It  also  deserves  special  notice,  that  there  is  a  memoran- 
dum at  the  bottom  of  the  charter-party  just  referred  to,  in 
which  Green  agreed  with  Perkins  that  the  latter  might 
collect  and  apply  the  freights  home  towards  what  Green 
would  owe,  after  her  arrival  here,  for  her  whole  voyage  out 
and  back. 

This  memorandum  is  not  only  evidence  that,  without  it, 
Green  was  understood  between  them  as  entitled  to  receive 
from  others  all  tffe  freights  both  ways,  where  he  did  not 
load  the  vessel  entirely  himself;  but  that  they  intended  to 
except  nothing  from  that  general  understanding  but  the 
freights  home,  mentioned  in  the  memorandum. 

In  most  cases,  in  charter-parties  like  these,  the  cargo  is 
expressly  made  bound  or  liable  for  the  freight  due  on  the 
charter-party,  and  with  no  such  memorandum  as  is  before 
referred  to,  then  the  cargo  may  be  under  a  lien  for  the 
freight  to  the  owners.  But  here  the  existence  of  such  a 
provision,  and  the  insertion  of  a  memorandum  qualifying  it, 
such  as  has  been  recited,  leads  to  the  opposite  conclusion, 
as  to  all  the  cargo  and  freights  on  it,  belonging  to  third 
persons  on  the  voyage  out. 

And  it  is  very  questionable  whether  the  cargo  belonging 
to  third  persons  is  ever  held  by  that  customary  clause  in  the 
charter-party,  but  merely  the  cargo  belonging  to  the  char- 
terer.    Such  was  the  cargo  in  1  Sumner,  651. 

It  may  be  held  in  aid  of  the  freight  to  the  charterer,  but 
not  in  aid  to  the  owner. 

His  own  cargo  the  charterer  might  well  pledge,  to  secure 
the  freight  due  to  the  owners,  but  not  so  well  the  cargo, 
which  belonged  to  third  persons,  and  the  freight  for  which 
was  to  be  paid  by  agreement  to  himself,  and  not  the 
owners  of  the  ship. 
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Hill  then  not  only  made  his  bargain  with  Green,  but  Per- 
kins had  no  right  to  make  one  with  him,  unless  as  agent  for 
Green,  for  freight  outwards,  and  to  which  Green,  and  not 
he  in  bis  own  right,  would  be  entitled.  For  these  reasons, 
also.  Hill  could  be  liable  to  nobody  for  the  freight  different 
from  his  express  bargain  with  Green,  unless  he  made  a  new 
and  express  arrangement  with  Perkins,  assented  to  or  au- 
thorized by  Green.  See  cases  of  that  kind  collected  in  The 
Volunteer^  1  Sumner,  673. 

The  only  pretence  set  up  for  such  a  new  arrangement 
here,  which  is  plausible  on  the  evidence,  is  the  bill  of  lading 
taken  of  Perkins,  and  arguing  that  this  constitutes  a  new 
and  express  agreement  to  pay  freight  to  tAe  master. 

But  this  bill  was  taken  and  given  not  to  create  any  new 
contract  as  to  freight,  as  is  inferred  from  some  cases,  such  as 
Ware,  789,  and  from  3  Kent's  C.  218.  It  promises  to  pay 
freight  to  no  person  by  name.  It  specifies  no  new  amount, 
or,  indeed,  any  amount  except  as  by  the  charter-party. 
That  expression  must  mean  at  the  rate  in  the  charter-party, 
according  to  his  quantity  of  goods,  and  at  the  time  men- 
tioned therein,  or  it  was  a  form  in  this  case  used  without 
much  meaning  of  any  kind.  Under  the  circumstances,  and 
being  so  general,  it  could  not  be  presumed  as  intending  to 
depart  from  what  had  before  been  arranged  with  Green,  and 
who  had  the  exclusive  right  to  make  or  permit  such  ar- 
rangement with  Hill  binding  the  freight. 

Li  truth,  the  bill  of  lading  was  probably  given  in  this,  as 
in  most  other  cases,  as  an  acknowledgment  that  the  pro- 
perty, named  in  it,  was  on  board  and  belonged  to  the  person 
to  whom  the  bill  ran,  the  libellee  in  this  case,  and  not  as  an 
obligation  from  the  shipper  to  pay  freight  to  the  master, 
when  it  was  not  so  expressed,  and  when  the  master  had  no 
right  to  demand  it  by  the  charter-party.  If  taken  as  secu- 
rity for  the  freight,  the  obligation  should  run  to  the  captain, 
and  not  from  the  captain,  or  the  bill  should  expressly  pro- 
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vide  for  the  delivery  of  the  goods  only  on  the  payment  of 
freight  to  him. 

But  being  given  here,  diverse  initiito,  and  not  to  secure 
freight,  it  would  be  a  perversion  of  its  use  and  design  to 
treat  it  as  a  contract  for  the  payment  of  freight,  and  to  a 
different  person  from  the  charterer  of  the  whole  vessel,  and 
with  whom  an  express  arrangement  had  been  made  for  car- 
rying the  articles  contained  in  it.  Next,  should  there  be  an 
implication  raised  here  to  pay  freight  to  persons  different 
from  those  named  in  the  express  agreement  ?  1  think  not  in 
this  instance. 

The  cases  where  an  implication  is  raised  in  favor  of  the 
master  for  freight,  are  generally  those  where  no  express 
agreement  was  made  with  any  owner  or  charterer,  and  un* 
doubtedly  it  then  arises.  Moore  v.  Wibon^  1  D.  &  E.  669 ; 
Robinson  v.  Mar.  Ins.  Co.,  2  Johns.  323. 

So  the  cases  where  the  goods  are  at  times  liable  for 
freight,  or  a  lien  exists  on  tbem  for  it,  this  is  in  aid  of  such 
an  implication,  when  no  express  contract  is  made,  (4  Adol. 
&  El.  260,)  or  if  made,  is  not  opposed  to  the  implication. 
Abbott  on  Shipp.  376. 

Or  it  is  in  aid  of  the  express-  contract,  and  to  secure  its 
fulfilment  to  the  same  person.  Barker  v.  Howe,  17  John. 
234;  Shepherd  v.  W.,  13  East,  665;  2  Maule  &  Selw. 
303 ;  Grade  v.  Palmer,  8  Wheat  605 ;  Case  of  the  Mahog* 
any  Logs,  2  Sunrner,  589. 

Or  it  is  where  the  master  retains  or  reserves  a  part  of 
the  vessel  when  chartered.  He  might  of  course  use  that,  or 
collect  freight  for  that,  without  conflicting  with  these  prin- 
ciples.    The  Volunteer,  1  Sumner,  551. 

So  retaining  a  part,  and  having  the  whole  goods  on 
board,  bound  to  pay  the  freight  to  the  owner,  may  be  some 
evidence  of  a  right  to  receive  profits  remaining  in  him,  or 
intrusted  to  him  by  the  charterer  himself.  1  Cranch,  24 ; 
8  Wheat.  605 ;  8  Cranch,  39 ;  1  Clark  &  Fin.  283. 
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But  even  this  evidence  may  be  rebutted  or  superseded  by 
an  express  contract  with  a  particular  freighter. 

On  a  like  principle  rests  the  claim  against  the  consignee. 
It  is  either  in  support  of  one  of  those  implied  or  express 
liabilities,  and  not  for  the  former  against  the  latter,  or  it  is 
on  account  of  the  lien  generally  possessed  on  the  goods, 
and  which  the  master,  when  it  exists,  can  enforce  or  not  at 
his  pleasure.  Abbott  on  Shipp.  286;  Clarkson  v.  Edes^ 
4  Cowen,  470;  3  Bing.  283;  13  East,  399 ;  SmaU  v.  Moates, 
9  Bing.  674 ;  Faith  v.  East  India  Campany,  4  Bam.  & 
Aid.  630. 

And  if  the  consignor  is  liable  where  the  consignee  is,  on 
the  ground  of  the  latter  being  his  agent,  and  the  consignor 
deriving  the  benefit,  the  result,  under  the  views  just  ex- 
pressed, would  be  the  same,  as  it  would  be  a  liability  to  the 
charterer,  and  not  the  master,  except  in  behalf  of  the 
former,  and  would  not  help  in  any  view  the  claim  now  set 
up  by  the  master,  as  the  consignee  and  the  goods  have  both 
been  released. 

If  the  goods  have  been  delivered  to  the  consignee,  or  time 
allowed  for  payment  of  freight,  the  lien  is  lost.  4  Adol.  & 
El.  260 ;  1  Sumner,  569;  Story  on  Bail.  ^588;  2  Ld.  Raym. 
762 ;  6  East,  622. 

It  is,  to  be  sure,  a  general  nile,  that  the  consignor  is  bound 
for  freight,  (Story  on  Bail.  589 ;  1  D.  &  E.  669 ;  17 
Johns.  234,  and  other  cases  cited,)  and  continues  to  be 
bound  till  payment  or  discharge. 

But  to  whom  is  he  bound  for  it,  is  the  great  question 
here;  and  to  whom  it  is  to  be  paid  depends,  as  before 
remarked,  on  the  facts  and  the  contracts.  If  a  bill  of 
lading  is  taken  beside  the  contract,  expressing  that  the 
freight  is  to  be  paid  by  any  person  or  to  any  person,  this 
taking  of  such  a  bill  may  be  an  implied  contract  by  the 
shipper,  who  takes  it  to  conform  to  that  provision,  though 
not  signed  by  him,  and  certainly  binds  the  consignee  if  he 
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takes,  the  articles  or  bill  under  such  a  clause,  expressly 
making  him  liable.  Abbott  on  Shipp.  Pt  4,  ch.  9 ;  Dougal 
v.  Kemble,  3  Bing.  383. 

But  if  no  such  stipulation  is  made  expressly  in  the  bill  of 
lading,  as  none  is  in  this  case,  the  payment  to  any  particu- 
lar person,  or  by  any  particular  person,  is  left  to  other 
express  arrangements,  or  to  implied  obligations  from  all  the 
facts  when  there  are  no  such  arrangements. 

What  has  given  rise  to  an  effort  to  overcome  the  obvious 
and  natural  liabilities  here  is  probably  the  fact,  that  after  all 
of  them  took  place,  and  after  the  sailing  of  the  vessel, 
Green  proved  to  be  insolvent,  and  stopped  payment  July 
11,  1845. 

So  that  when  the  hire  of  the  vessel  under  the  charter- 
party  became  due  from  Green,  to  Perkins,  three  days  after 
the  return  home  of  the  schooner,  Perkins  was  unable  to 
collect  what  was  due  into  $239,  the  amount  now  demanded 
of  HilL 

The  struggle  then  arose,  whether  Hill  or  Perkins,  both 
creditors  of  Green,  should  have  the  benefit  of  this  freight; 
and  when  we  consider  that  Hill  had  contracted  to  pay  it  to 
Green  and  not  to  Perkins,  and  that  Perkins  had  no  right 
to  it  on  the  voyage  out,  except  as  might  be  permitted 
by  Green,  who  had  chartered  and  loaded  the  whole  vessel, 
and  that  Perkins'  claim  on  Green  for  freight  was  not  due  at 
the  time,  little  doubt  is  entertained,  that  HilFs  right  to  adjust 
it  with  Green  is  in  conformity  with  the  express  contract  made 
between  them,  is  prior  in  time  to  any  right  by  Perkins,  and 
was  not  intended  to  be  changed,  nor  was  actually  changed 
by  a  bill  of  lading,  like  this  in  form,  signed  by  Perkins  to 
Hill,  and  is  strongly  fortified  by  the  memorandum,  confer- 
ring on  the  libellant  some  right  to  collect  freights  homeward, 
but  none  arising  on  the  outward  voyage. 

Judgment  below  affirmed. 
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William  Hunter  in  Equity  vs.  The  Town  of  Marlboro'. 

Where  A.  while  in  prison  conveyed  to  6.  his  farm  worth  near  12000,  for  the  con- 
sideration of  t250,  and  took  the  poor  debtor's  oath,  and  continued  in  possession 
of  the  farm  for  many  yean,  till  his  death,  it  is  primA  /ode  evidsnca  of  a  trust 
between  A.  and  B. 

Bat  being  a  trust  to  defraud  creditors,  a  Court  of  Equity  will  not  lend  its  aid  to 
enforce  such  a  trust. 

If  B.,  after  some  years,  execute  the  trust  by  receiving  payment  of  what  he  ad- 
vanced, and  conveying  the  farm  to  C,  at  A.'s  request  and  for  A.'s  benefit,  to 
borrow  more  money,  it  is  questionable  whether  the  original  fraud  can  be  objected 
to  the  enforcement  of  this  new  trust  in  C. 

But  if  C.  gave  back  to  B.  a  defeasance,  rendering  the  conveyance  to  G.  a  mort- 
gage, and  C.  assigns  his  interests  to  D.,  it  must  he  proved  distinctly  that  C.  and 
D.  recognised  the  estate  to  be  held  in  trust  by  them  for  A.,  and  in  such  manner 
as  to  take  it  out  of  the  Statute  of  FVauds,  or  it  could  not  be  enforced  as  betweea 
them  and  A. 

Long  possession  by  A.,  receiving  interest  from  him,  the  sum  paid  by  them  being 
much  below  the  value  of  the  farm,  and  any  writing,  such  as  a  receipt  or 
bond  recognising  A.'s  rights  as  a  mortgagor,  art  oompetent  evidence  to  show 
this  trust. 

Where  the  town  purchased  the  farm  with  such  a  trust  existing,  if  all  the  written 
evidences  of  it  were  given  up  by  A.  to  be  cancelled,  and  he  made  a  new  agree- 
ment with  the  town  to  provide  him  other  buildings,  and  let  him  have  a  portion 
of  the  farm,  the  former  trust  is  extinguished.  And  if  the  town  fail  to  fulfil  all 
the  new  agreement,  the  former  trust  does  not  remain,  but  the  remedy  of  A.  is  at 
law  for  damages,  or  in  chancery  for  a  specific  performance  of  such  part  of  the 
aew  agreement  as  remains  unfulfilled. 

It  is  competent  evidence  of  the  new  agreement  and  its  contents,  to  show  what  tha 
parties  said  and  did  on  the  subject  near  the  time  when  the  statements  were  made 
to  agents  of  the  other  side  and  not  denied  ;  and  when  the  acts  are  natural  and 
oonsistent  with  the  idea  of  such  a  new  agreement. 

So  are  such  acts  evidence  of  iu  performance,  in  part  or  in  full,  as  the  case  may  be ; 
and  if  showing  only  the  former,  it  takes  the  agreement  out  of  the  operation  of 
the  Statute  of  Frauds,  in  a  Court  of  Equity ;  and  the  residue  of  it  will  be 
enforced  by  decreeing  a  specific  perforamnce,  if  no  other  obstacle  intervenes. 

Length  of  time  constitutes  no  objection  to  a  specific  performance,  if  not  pleaded  in 
the  answer,  and  the  condition  of  the  parties  and  property  remains  substantially 
the  same  in  this  respect,  and  the  party  in  defoult  has  conducted  during  the  time 
•8  if  the  other  party  was  entitled  to  have  this  further  performance.  Such  a 
conveyance  might  also  be  ordered  on  an  iujunction  to  quiet  so  long  a  possessioui 
as  in  a  bill  of  peace. 

Length  of  time,  pleaded  against  the  enforcement  of  a  trust  in  real  estate,  would 
avail  if  the  trustee  has  been  openly,  publicly,  and  constantly  in  possession,  and 
denying  the  trust  during  twenty  years. 
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What  evidence  takes  an  agreement  as  to  lands  out  of  the  statute  of  fnuds,  and 
what  shows  a  resalting  trust,  considered. 

Inhabitants  of  towns  in  this  State  are  competent  witnesses  in  actions  where  the 
towns  are  parties ;  and  their  confessions  when  made  as  indiTidoals,  and  not  in 
the  capacity  of  agents  or  officers  of  the  town,  are  not  competent  oTidenoe  to 
bind  the  town. 

An  application  for  a  re-hearing  must  usually  state  some  reason,  which  would  con- 
stitute a  good  gronnd  for  a  new  trial  at  Common  Law. 

If  testimony  was  offered  and  fully  considered  as  to  the  ralue  of  a  farm,  but  applied 
in  argument  to  one  point,  and  the  Court  applied  it  to  another,  a  re-hearing  is  not 
proper  to  argue  and  consider  again  the  evidence  as  to  the  true  value. 

Nor  will  it  be  allowed  to  re-argue  the  testimony  as  to  the  acceptance  of  a  tenement 
in  fulfilment  of  a  contract,  when  that  point  was  before  noticed  and  discussed, 
though  not  as  a  principal  one  in  the  case. 

Costs  in  equity  ^  primAJacie  to  the  prevailing  party,  and  it  is  desirable  to  depart 
as  little  as  possible  from  the  rules  at  law  on  this  subject. 

They  will  be  departed  from,  however,  in  strong  cases  ;  where  costs  are  not  equi- 
table, the  party  not  prevailing  on  the  merits,  or  on  an  important  point,  or  on  what 
was  known,  or  ought  to  have  been  known,  to  the  opposite  party. 

This  was  a  bill  in  chancery,  filed  May  22,  1842. 

It  averred,  that  David  Hunter,  whose  heirs  the  complain- 
ant represented,  was  on  the  30th  of  October,  1801,  seized  of 
a  farm  in  the  town  of  Marlboro',  containing  about  two  hun- 
dred and  sixty  acres.  That  this  farm,  by  various  con- 
veyances afterwards,  which  were  detailed,  had  on  the  face  of 
them  passed  to  that  town  in  fee,  by  a  deed,  dated  the  4th 
of  May,  1821,  and  that  said  David  still  remained  in  the 
actual  possession  of  the  farm  during  all  that  period,  claiming 
an  interest  therein  as  mortgagor  and  cestui  que  trust  Several 
facts  are  set  out  in  the  bill  in  detail,  to  show  his  interest. 

The  bill  then  alleged,  that  it  was  agreed  between  said 
David  and  the  town,  in  May  or  June,  1821,  that  the  latter 
should  provide  a  suitable  house  and  barn  on  the  farm  for 
him,  and  have  set  off  enough  of  it  for  a  pauper  establish- 
ment for  the  town,  not  exceeding  what  the  town  had  paid, 
in  order  to  obtain  their  title,  and  should  release  the  residue 
to  him,  and  he  release  their  portion  to  them ;  and  that  he, 
thereupon,  allowed  the  town  to  take  possession  of  the  farm 
till  the  business  was  completed,  but  under  the  paramount 
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claim  of  said  David,  who  remained  in  his  former  house  till 
about  the  25th  of  May,  1822.  That  then,  by  false  promises, 
he  was  induced  to  remove  to  another  house,  near  said  farm, 
and  occupy  about  nineteen  acres  of  land  of  little  value, 
which  the  town  had  set  off  to  him  without  his  consent, 
while  the  whole  of  the  farm  was  then  worth  $7000.  That 
the  money  paid  for  it  by  the  town  did  not  exceed  $1100; 
that  the  town  has  since  continued  in  the  occupancy  of  the 
residue  of  the  farm,  not  so  set  off,  taking  large  profits  there- 
from, though  without  the  consent  of  David  or  his  heirs; 
and  that  he  occupied  the  part  so  set  off  till  his  death,  on  the 
23d  of  March,  1824,  and  his  heirs  since,  without  any  pay- 
ment of  rent,  or  deed  therefor  from  the  town,  and  with  a 
continued  claim  to  the  title  of  the  whole  farm  till  the  town 
should  fulfil  their  agreement  aforesaid,  and  with  several 
acts  of  ownership  accompanying  this,  as  to  the  whole  done 
from  time  to  time  by  said  David  and  his  heirs.  Next  it  was 
averred,  that  in  the  year  1832  or  1833,  the  town  proposed  to 
purchase  of  the  heirs  of  David,  their  title  to  the  farm,  and 
offered  to  pay  them  therefor  $1000,  and  release  all  interest 
in  the  nineteen  acres  set  off  to  their  father ;  but  that  this 
was  declined  by  them. 

The  bill  also  states,  that  said  David  was  a  man  of  feeble 
mind,  not  well  acquainted  with  business,  and  easily  misled. 

Several  other  allegations,  introduced  into  the  bill,  will  be 
adverted  to  in  the  opinion  of  the  Court,  so  far  as  they  may 
be  found  material.  The  complainant  having  obtained  a 
conveyance  from  all  the  other  heirs  of  David,  he  being  one  of 
his  sons,  is  stated  to  have  made  a  demand  upon  the  town  to 
fulfil  the  trust  existing  in  favor  of  his  father  and  heirs,  and 
to  account  to  him  for  the  rents  and  profits,  and  receive  any 
balance  due,  which  he  has  ever  been  ready  to  pay ;  but  that 
the  town,  under  many  pretences  assigned,  refuse  to  do  the 
same. 

The  complainant,  therefore,  prays,  that  the  town  be  made 
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to  render  an  account  of  their  receipts  and  expenditures  con- 
cerning the  farm,  and  if  a  balance  be  due  to  the  heirs,  be 
ordered  to  pay  it  over,  and  if  a  balance  be  due  to  the  town, 
that  on  the  payment  of  it  by  the  heirs,  the  town  be  directed 
to  convey  to  the  complainant  all  the  farm,  free  from  all  in- 
cumbrances, and  for  such  other  relief  as  the  nature  and  cir- 
cumstances of  the  case  may  require. 

The  answer  admitted  the  seisin  of  David  Hunter  in  1801, 
but  averred,  that  his  title  was  derived  by  deeds  from  Edward 
Hunter,  his  father,  the  validity  of  which  was  then  disputed, 
and  reduced  the  value  of  said  farm  in  the  market  in  182 1, 
and  has  since  led  to  a  very  expensive  suit  therefor  against 
tbe  town. 

The  answer  then  proceeded  to  admit  the  various  convey- 
ances set  out  in  the  bill  from  1801  to  1821  inclusive,  but 
denied  most  of  the  statements  made  of  any  trust  in  them  by 
mortgage  or  otherwise  in  behalf  of  said  David. 

The  answer  alleges,  in  the  next  place,  the  execution  of 
releases  by  David  of  his  interest  in  said  farm,  and  by  his 
wife  of  any  claim  on  her  part,  and  sundry  other  convey- 
ances by  him  not  specified  in  the  bill,  with  copies  of  the 
papers  in  suits  against  Joab  Stow,  one  of  the  grantees  of  said 
David,  attaching  his  interest  therein  after  a  mortgage  there- 
of, and  selling  the  same  on  execution  to  one  Stevens,  who, 
in  1821,  conveyed  his  title  to  the  town. 

Several  other  matters  as  to  the  title  and  trust,  set  up  in 
opposition  to  what  appears  on  the  face  of  the  conveyances, 
are  denied  and  some  admitted,  which  will  be  referred  to  in 
the  opinion  of  the  Court  when  found  important,  and  the 
statute  of  frauds  is  pleaded  against  any  trust  set  up  by 
parol  evidence. 

The  answer  in  relation  to  any  agreement  made  with 
David  Hunter  in  1821,  as  to  allowing  him  to  occupy  a  part 
of  the  house  till  April,  1822,  or  till  they  provided  him  with 
another  house  and  bam,  admits  they  made  one  to  that  effect, 
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aft^r  their  purchase  of  the  farm  from  other  persons  was  com- 
pleted, but  not  till  then.  Nor  did  they  at  any  time,  as  they 
allege,  agree  to  convey  to  him  or  his  heirs  any  portion  of  the 
farm;  and  that  all  arrangements  or  contracts,  verbal  or 
otherwise,  between  David  and  their  grantors,  were  surren- 
dered and  cancelled  soon  after  their  purchase,  and  peaceable 
{x)ssession  of  the  farm  was  delivered  to  the  town. 

They  further  deny  any  agreement  at  the  time  of  the  pur- 
chase, or  afterwards,  to  convey  to  said  David  a  house  and 
barn,  and  piece  of  the  farm  to  cultivate ;  but  admit,  that, 
as  a  gratuity,  they  subsequently  promised  to  let  him  occupy 
such  a  house  and  barn  and  piece  of  land,  separate  from  the 
paupers,  or  the  rest  of  the  farm,  and  fulfilled  their  promise; 
and  that  he  settled  all  demands  with  them,  and  about  the 
10th  of  May,  1822,  peaceably  and  voluntarily  removed  to 
the  house  aforesaid,  and  gave  up  full  and  exclusive  posses- 
sion of  the  rest  of  the  farm  to  the  town. 

They  next  aver,  that  the  town  has  since  bad  the  exclusive 
possession  and  control  of  the  farm,  and  that  David  or  his 
heirs  have  not  exercised  any  acts  of  occupation  except  as 
trespassers ;  and  that  for  these  they  have,  when  known,  been 
prosecuted.  They  deny,  also,  any  weakness  of  mind  or 
other  incapacity  in  said  David,  and  any  acts  of  fraud  in 
relation  to  him,  or  the  purchase  of  the  farm,  or  any  offer  in 
1832  or  1833  to  pay  the  heirs  any  thing  to  release  their  title 
thereto,  and  assert  that  they  now  hold  and  have  ever  held  it 
free  from  any  trust,  equity,  or  condition  whatever,  and  are 
not  liable  to  render  any  account  for  the  income  therefrom 
to  the  complainant. 

There  were  some  amendments  made  to  the  bill  before  the 
case  was  printed,  and  a  new  answer  filed  thereto,  which 
related  chiefly  to  details  as  to  the  conveyances  of  this  farm 
between  1800  and  1822,  and  the  nature  of  said  David's 
occupation  thereof  in  1821,  which  will  be  further  explained 
hereafter  by  the  Court,  so  far  as  found  necessary. 
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Another  amendment  was  moved,  during  the  trial,  to  make 
a  statement  in  the  bill  correspond  with  the  records  of  the 
town,  and  various  objections  to  the  questions  put  to  different 
witnesses  were  raised,  and  the  competency  of  several  ob- 
jected to,  all  of  which,  when  relating  to  matters  important 
to  the  points  decided  by  the  Court,  will  be  noticed  and  dis- 
posed of  in  the  course  of  its  opinion. 

The  dates  and  parties  to  these  conveyances,  offered  in 
evidence,  so  far  as  material,  were  as  follows,  and  also  of 
some  other  papers. 

Deeds.  —  David  Hunter  to  Joab  Stow,     ....     8  July,  1608. 
Joob  Stow  to  Eleazer  Bradahaw,  .        .38  Aug.  1806. 

Bond  back  to  le-oonyey,  on  payment  of  $1006,  •  '*  " 
Abigail  Hunter  (wife  of  D.  H.)  to  E.  Bradshaw,  <<  " 
Mary  Hunter  (sister  of  D.  H.)  to  El.  B.,  ,        .         «        " 

o  •. 5  ^®^"  *°^  Phillip  Coombs,  executors  of  K  B.  >       «  ^      -g. « 

c   V.  D.  Hunter,  to  foreclose  B.'s  mortgage,     > 
Deed.— J.&P.Coombsto  A.&J.Goodale,and  W.Diaper,      I  Jan.  1814. 
Receipt.  —  W.  Draper  to  D.  Hunter,  of  interest  on  bond,         7  Oct  1816. 
Deed. — J.  &  A.  Groodale  and  Wm.  Draper  to  Town  of 

Marlboro', 4  May,  1831. 

D.  Stevens  to  Town  of  Marlboro',    .        .        .12  May,  1821. 
D.  &  E.  and  J.  &  E.  A.  Hunter,  to  Wm.  Hunter, 

of  their  interest  as  heirs,    ....      9  May,  184S. 

There  was  also  much  evidence  in  the  case  concerning  the 
value  of  the  farm  in  1821,  as  well  as  at  this  time,  and  in 
respect  to  payments  of  interest  or  rent  by  Hunter  between 
1806  and  1821,  and  as  to  claims  set  up  by  him  and  his  heirs 
to  some  interest  in  the  whole  farm,  and  contradictory  testi- 
mony concerning  his  willingness  to  remove  in  the  spring  of 
1822,  and  uniting  in  the  set-off  of  the  land  at  that  time, 
and  on  various  other  matters,  such  as  the  imbecility  of  his 
mind,  the  votes  of  the  town,  and  the  conduct  of  its  agents 
or  committees,  and  the  characters  of  Joab  Stow  and  D. 

16* 


174  MASSACHUSETTS. 

Hunter  v.  The  Town  of  Marlboro*. 

Stevens,  which  need  not  be  detailed  here,  but  are  adverted 
to  when  necessary  in  the  opinion. 

The  hearing  of  this  case  commenced  in  June,  1846,  and 
was  finished  at  the  adjourned  term  in  September,  1846. 

O,  Parker  and  Bridge  for  the  complainant ;  E.  R.  Hoar 
and  E.  Mellen  for  the  respondents. 

WooDBXTBT,  J.  This  is  a  case  of  no  little  intricacy  and 
doubt  The  events  in  dispute  occurred  long  since,  some 
of  them  near  half  a  century,  and  most  of  them  over  a 
quarter,  and  they  are  naturally  obscured  by  time  and 
death  and  forgetfulness. 

They  are  rendered  still  more  doubtful,  by  an  attempt  in 
most  instances  of  controverted  facts  to  prove  what  is  relied 
on,  by  oral  testimony  rather  than  by  writings  or  records;  and 
several  of  the  legal  questions  raised  have  been  rendered  the 
more  difficult  by  founding  them  on  supposed  oral  agree- 
ments between  parties,  often  secret  and  loose  and  at  variance 
with  the  written  conveyances.  They  are  thus  attempted  to 
be  maintained  in  equity  through  resulting  trusts,  or  part 
performances,  or  some  detached  recognitions  of  them  in 
subsequent  writings. 

But  I  am  obliged  to  take  the  case  as  it  is  presented ;  and 
after  being  elaborately  argued  on  both  sides,  and  considered 
by  the  Court  with  care,  I  shall  render  that  judgment  on  it 
which  the  facts,  so  far  as  they  can  be  unravelled,  and  the 
law  and  the  equity  of  the  case  seem  to  demand. 

The  conclusions  at  which  I  have  arrived  are  such  as  to 
render  unnecessary  any  decisive  opinion  on  several  of  the 
questions  discussed,  and  many  of  the  objections  taken  to  the 
testimony.  As  to  others,  preliminary  to  the  merits,  such  as 
the  motion  to  amend  the  bill,  so  as  to  conform  to  the  record 
of  the  town,  which  was  not  before  the  respondents  when 
they  answered,  it  is  granted  in  order  not  to  leave  them  in  a 
feilse  position.    1  do  this,  on  that  account,  though  the  matter 
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of  the  amendment  will  be  of  no  importance  in  the  view 
taken  by  the  Court,  and  if  it  was,  the  influence  of  what 
was  stated  at  first,  and  has  been  thus  corrected,  would 
have  to  be  weighed  as  it  deserved  under  all  the  circum- 
stances. 

Another  of  these  preliminary  questions  is  the  competency 
of  the  inhabitants  of  the  town  as  witnesses,  and  the  com- 
petency of  their  admissions  or  statements  pertaining  to  this 
subject 

I  consider  it  to  be  well  settled  in  New  England,  ever 
since  it  has  been  divided  into  townships,  endowed  with 
certain  specified  powers  as  public  political  corporations,  and 
holding  little  property  except  for  public  purposes,  and  the 
inhabitants  of  them  liable  to  taxes  only  for  public  objects, 
and  the  property  held  by  each,  being  private  and  indepen- 
dent, rather  than  in  common  with  the  rest,  that  those  inhab- 
itants are  competent  witnesses  in  actions  where  the  town  is^ 
a  party.  1  N.  Hamp.  R.  273 ;  6  Conn.  416 ;  12  Johns.  286, 
and  other  cases  cited  in  a  note,  1  Greenl.  Ev.  208. 

Their  interest  is  of  so  public  a  character,  rather  than 
private,  so  small  in  any  event  in  a  pecuniary  view,  and  the 
necessity  of  the  case  such  to  prove  transactions  occurring  in 
a  town  by  the  inhabitants,  or  not  all,  (23  Pick.  13,)  that 
their  competency  has  been  very  uniformly  admitted,  leav- 
ing their  credibility  to  be  weighed  under  all  the  circum- 
stances by  the  jury. 

Any  principle,  which  would  exclude  the  inhabitants  of 
such  public  corporations  of  a  political  character  from  being 
witnesses,  would  exclude  the  inhabitants  of  a  county  where 
that  is  interested,  or  even  the  inhabitants  of  the  State  in  all 
public  prosecutions  in  the  name  of  the  State ;  a  ruling  that 
would  be  suicidal  to  the  judicial  tribunals  themselves,  and 
leave  them,  as  well  as  all  individuals  within  the  State,  ex- 
posed to  criminal  outrage  and  destruction,  without  the 
means  of  legal  proof  for  redress  or  punishment. 
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Where  these  considerations  have  not  led  Courts  to  admit 
such  inhabitants  as  witnesses,  as  it  seems  to  me  they  ought 
tOy  without  a  special  statute  authorizing  it,  or  when  doubts 
have  required  declaratory  legislation^  it  has  been  at  times 
had  in  favor  of  their  admission,  as  in  Vermont,  Massachu- 
setts, Delaware,  New  Jersey,  and  Louisiana,  as  well  as  now 
in  England  by  64  Geo.  3d,  c.  170,  and  3d  and  4th  of  Yic.  c.  25. 

The  difference  between  olBicial  members  or  officers  of  a 
corporation  and  private  members,  is  as  great  as  that  bet|veea 
trustees  and  cestui  que  trusts.  2  How.  610,  611,  arguendo; 
London  v.  Wood,  12  Mod.  669. 

So  it  is  well  settled,  that  citizens  of  a  county  or  State 
may  be  judges  in  cases  where  the  county  and  State  are  a 
party,  whether  they  be  civil  or  criminal  suits. 

But  if  the  Judge  is  mayor  of  a  city,  and  the  suit  is  in  the 
name  of  the  mayor  and  commonalty,  perhaps  he  cannot  sit, 
without  a  license  by  statute,  as  it  is  trying  what  really,  as 
well  as  nominally,  is  his  own  cause,  as  an  officer.  But  if 
the  suit  was  in  the  name  of  the  city  of  London,  or  of  its 
mayor  and  commonalty,  and  the  Judge  was  merely  a  citi- 
sEcn  of  London,  he  could  sit    Ibid. 

The  next  question  connected  with  this,  in  the  preflent 
cause,  is,  whether  the  confessions  of  such  inhabitants  are 
competent  evidence  to  bind  the  town. 

This  question  does  not  depend  on  the  decision  of  the 
former  one,  and  allowing  such  confessions  to  bind,  when  the 
person  making  them  is  not  a  competent  witness,  and  ex- 
cluding them  when  he  is,  as  argued  at  the  bar.  Because, 
unless  a  person  is  a  party  on  the  record,  or  an  agent  to  the 
party,  or  is  the  party  in  interest  conducting  the  suit,  his 
admissions  are,  as  a  general  rule,  not  competent  in  respect  to 
it,  whether  he  be  admissible  as  a  witness  or  not 

Here  the  confessions  of  the  inhabitants  are  not  competent, 
because,  as  individuals,  they  are  not  parties,  the  suit  being 
in  the  name  of  and  for  the  public  corporation,  (21  Maine, 
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506;)  nor  are  the  inhabitants  the  parties  in  interest  as 
individuals,  but  are  merely  liable  in  a  certain  contingency  to 
be  affected  by  the  result  in  their  public  relations  and  public 
liabilities. 

The  defendant,  as  a  corporation,  may  make  admissions  by 
its  votes  and  records,  which  would  be  competent,  and  so  by 
its  duly  authorized  agents;  but  these  would  be  admittedy 
because  confessions  of  the  corporation,  either  made  in  its 
corporate  meetings  by  a  vote,  or  made  by  its  public  repre- 
sentatives, selected  and  authorized  by  such  a  vote,  and  made 
in  that  capacity,  and  not  in  an  individual  capacity,  as  in 
that  of  a  mere  inhabitant  of  the  town.  8  Pick.  127 ;  1  Mete. 
479. 

Who  ever  heard  that  the  confessions  of  a  private  citizen 
of  the  State  should  bind  the  State?  Or  of  a  citizen  of  a 
county  should  bind  a  county  ? 

The  English  cases  on  this  subject  are  cited  as  conflicting 
with  these  views.  1  Greenl.  Ev.  p.  208 ;  11  East,  586 ;  1 
M.  &.  Sel.  636. 

But  they  may  have  been,  in  some  instances,  where  the 
confessions  of  the  inhabitants  appeared  to  be  of  such  as  were 
acting  in  the  capacity  of  agents  for  the  town  or  parish.  Or 
they  may  have  been  in  other  cases,  where  the  town  or  parish 
did  not  sue  as  a  corporation.  But  however  they  may  have 
arisen,  the  confessions  of  inhabitants  merely  as  such,  are 
here  not  competent 

Passing  next  to  the  merits  of  this  case,  there  are  a  few 
leading  features  in  it,  respecting  the  early  conveyances  from 
D.  Hunter,  about  which  little  contradictory  evidence  exists, 
and  which  force  the  mind  strongly  to  one  concltision. 

The  first  is,  that  he  was  seised  of  these  premises,  and  in 
the  actual  occupation  of  them  in  1801 ;  that  the  farm  was 
large,  consisting  of  more  than  two  hundred  and  fifty  acres 
of  land,  with  the  usual  buildings ;  that  while  in  prison  for  a 
small  debt  of  only  $14  and  costs,  he  conveyed  the  whole  to 
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ooe  Joab  Stov,  for  the  consideration  of  only  $250  named  in 
the  deed,  and  without  other  proof  of  any  debt  or  payment 
whatever  between  them ;  that  he  then  swore  out  of  jail, 
taking  the  poor  debtors'  oath,  and  immediately  returned  to 
his  family,  still  residing  on  the  farm ;  and  that  they  contin- 
ued, uninterruptedly,  to  occupy  the  same  till  the  convey* 
ances  of  it  to  the  town  of  Marlboro',  twenty  years  after- 
wards, in  A.  D.  1821. 

Without  going  into  the  disputed  facts  in  that  interval  to 
sustain  or  rebut  the  idea  of  a  secret  trust  in  the  conveyance 
to  Stow  in  favor  of  Hunter,  this  length  of  possession  by  him 
after  that  conveyance  would  alone  be  strong  evidence  of 
its  existence,  if  not  sufficient  proof  to  raise  a  presumption, 
in  the  absence  of  contradictory  circumstances,  that  the 
secret  trust  extended  to  the  whole  title,  and  had  been  after- 
wards executed  by  some  deed  back  from  Stow  to  Hunter, 
and  which  had  since  been  lost  by  time  or  accident  Such 
being  the  first  general  impression,  made  by  that  part  of  the 
case,  the  next  inquiry  is,  how  do  other  particular  facts  tend 
to  strengthen  or  repel  it? 

The  subsequent  mortgage  of  this  farm  by  Stow  to  Brad- 
shaw,  in  August,  1806,  to  secure  $1000,  which  is  among  the 
written  evidence  bearing  on  the  question,  is  a  fact  which  on 
its  face  tends  to  rebut  the  idea  of  a  secret  trust,  as  it  would 
seem  to  be  using  the  premises  for  his  own  benefit  by  Stow; 
and  the  attachment  of  his  equity  of  redemption  afterwards 
by  Stow's  creditors,  and  the  sale  of  it  to  pay  his  debts, 
would  tend  to  strengthen  the  same  position,  and  to  extin- 
guish the  trust  to  Hunter  if  it  had  ever  existed.  More 
especially  would  a  Court  be  obliged  to  regard  it  as  extin- 
guished, and  not,  at  any  future  time,  attempt  to  execute  it, 
on  that  proof  alone,  since  the  trust  in  Stow,  if  existing,  was 
a  fraudulent  one,  in  order  to  injure  Hunter's  creditors,  and 
was  in  substantial  opposition  to  Hunter's  own  oath  as  a  poor 
debtor.    See  cases,  Plagg  v.  Mann,  2  Sumner,  487. 
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A  party  in  a  fraud,  in  fact,  cannot  come  into  Court  and 
ask  the  aid  of  equity  or  law  to  help  him  carry  the  fraud  into 
eflfect,  or  a  trust  connected  with  it,  which  has  not  already 
been  executed.  It  is  not  coming  with  clean  hands,  not 
doing  equity  before  claiming  it  It  would  be  to  assist  a 
partieeps  criminis^  and  help  one  to  do  what  was  contra  bonaa 
mores^  as  well  as  malum  prohibitum,  and  against  public 
policy.  Clapp  r.  Tyrrd,  20  Pick.  247 ;  Kerr  ▼.  Dungan^ 
n^n,  1  Con.  &,  Laws.  335 ;  Munroe  etoLy.  AOair,  2  Caines, 
Cas.  in  Er.  133;  Saltmarsk  v.  Beene,  4  Port  (Ala.)  283; 
3  Paige,  R.  154 ;  2  A.  K.  Marsh.  57 ;  4  Bibb,  70 ;  5  Wend. 
579;  {Tu/ts  v.  Tufis^  Mass.  Dist  May  Term,  1847,  and 
cases  there  cited.) 

But  the  counsel  for  the  complainant  view  this  transaction 
in  a  dififerent  light  They  contend,  that  the  money  obtained 
of  Bradshaw  was  in  truth  for  the  benefit  of  Hunter,  in  pur-* 
suance  of  the  original  trust  in  Stow  in  Hunter's  favor;  ihdJL 
the  bond  of  defeasance,  given  back  by  Bradshaw  to  Stow, 
was  really  for  the  benefit  of  Hunter ;  that  Hunter  then  in 
fiict  settled  all  Stow*?  claims  on  the  land ;  that  Bradshaw 
leased  the  farm  to  Hunter  rather  than  Stow  for  the  interest 
instead  of  rent,  for  the  same  reason  and  in  part  execution  of 
Stow's  trust ;  that  Hunter  and  not  Stow  actually  had  the 
money  of  Bradshaw,  and  was  sued  by  the  Coombses,  exec- 
utors of  Bradshaw,  as  mortgagor,  and  to  foreclose  the  mort- 
gage, thus  furnishing  written  evidence  both  of  a  trust 
existing  and  of  its  execution  in  part  by  Stow  through  Brad- 
shaw ;  that  Hunter  procured  the  Goodales  and  Draper  to 
redeem  the  mortgage  in  conformity  with  this  position  of  his, 
and  executed  a  quitclaim  deed  to  them  for  their  further  secu- 
rity, which  would  have  been  unnecessary  except  under  their 
idea,  that  Hunter  had  an  interest  in  the  farm ;  that  the 
Goodales  and  Draper  gave  him  some  written  obligation  or 
bond  afterwards,  recognising  an  interest  in  him,  and  agree- 
ing on  certain  terms  to  convey  to  him ;  and  that  in  their 
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hands,  if  not  in  Stow's  or  Bradshaw's,  or  the  Coombses, 
the  trust  in  favor  of  Hunter  is  not  only  recognised,  but  by  a 
written  declaration,  and  uncontaminated,  as  between  them, 
by  any  original  fraud  between  Hunter  and  Stow  to  injure 
Hunter's  creditors  by  means  of  the  trust  between  him  and 
Stow. 

I  must  confess,  that  the  inclination  of  my  mind  on  all 
this,  though  impugned  in  some  respects  by  counter  testi- 
mony, by  obscurities  arising  from  death  of  witnesses  and 
lost  papers,  and  by  some  uncertainties  in  the  exact  extent  of 
this  trust,  is  to  hold,  that  facts  enough  are  satisfactorily 
proved,  and  some  of  them  in  writing,  so  as  in  conjunction 
with  Hunter's  long  and  undisturbed  possession,  and  the 
great  disparity  between  the  value  of  the  farm  and  the  sum 
stated  to  be  paid  for  it.  in  1801,  to  show  not  only  a  secret 
trust  originally  existing  between  Hunter  and  Stow,  but  that 
it  has  been  executed  as  between  them  so  as  to  get  rid  of  the 
original  fraud,  and  a  new  one  created  on  a  new  loan  be- 
tween Hunter  and  Bradshaw,  recognised  afterwards  by  the 
Coombses,  the  executors  of  B.,  and  by  the  Goodales  and 
Draper,  their  assignees. 

In  some  views  the  arrangements  under  Bradshaw  and  his 
assigns  might  be  regarded  as  a  continuance  of  the  old  trust, 
and  thus  tainted  by  its  fraud,  and  not  to  be  enforced. 

But  in  other  views,  which  in  my  opinion  are  best  sus- 
tained by  the  evidence  here,  though  not  entirely  free  from 
doubt,  the  arrangements  with  Bradshaw  grew  out  of  a  new 
loan,  were  secured  by  some  new  conveyances  and  releases, 
and  the  old  matter  with  Stow  was  intended  to  be  adjusted, 
and  any  trust  connected  with  it  fully  executed  by  Stow; 
and  a  new  and  honest  one  created  between  Bradshaw  ahd 
Hunter,  and  continued  under  B.'s  grantees. 

Under  this  aspect  the  original  fraud  could  not  be  inter- 
posed by  B.  or  those  grantees  against  the  enforcement  of  the 
new  trust.    2  Sumn.  489. 
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It  had  been  perfected,  executed,  fundus  officio ;  and  the 
new  trust  had  a  new  and  valuable  consideration  from  new 
persons.  Because  any  proceeding  after  that  will  not  be  be- 
tween the  parties  to  the  original  trust ;  nor  their  privies  in 
estate  as  connected  with  it,  but  between  Hunter  and  the 
Goodales  and  Draper  after  Stow's  trust  had  been  executed 
through  Bradshaw,  and  for  a  new  and  additional  trust  on  a 
new  loan  by  Bradshaw,  and  consented  to  by  Stow.  This 
was  perfected  and  prolonged  by  new  conveyances  from 
Hunter  and  others  to  Bradshaw,  and  afterwards  to  the 
Goodales  and  Draper,  and  by  new  written  recognitions  of 
Hunter's  interest  by  the  Goodales  and  Draper,  under  their 
new  deeds,  if  not  a  bond  given  back  to  Hunter. 

But  in  inclining  to  these  conclusions,  I  do  it  on  facts 
which  repel  the  idea  that  Hunter's  possession  for  twenty 
years  after  his  original  conveyance  to  Stow,  strong  proof  as 
it  is  in  favor  of  a  trust  in  him,  fortified  by  other  circum- 
stances, was  of  a  character,  under  those  circumstances,  to 
raise  the  presumption  of  an  absolute  title  in  Hunter.  For 
the  possession,  it  turns  out,  was  not  hostile  or  adverse  to 
Bradshaw,  or  the  Coombses,  or  the  Goodales  and  Draper, 
but  in  subordination  to  their  title,  as  he  often  took  leases 
from  them,  and  often  paid  an  equivalent  for  rent. 

Consequently  it  was  no  proof  of  such  an  absolute  title  in 
Hunter,  but  rather  the  reverse.    See  Bac.  Ab.  '^  Leases,"  O 
Co.  Litt.  47  b;  4  Coke,  64  a;  Cro.  El.  36;   WhUe  v.  Fo^ 
Jambe,  11  Ves.  337;  2  Ves.  Jr.,  304,  394 

But  in  1821  an  event  occurred  which  changed  the  whole 
aspect  of  the  transactions,  as  well  as  Hunter's  rights  and 
relations  to  these  premises,  and  made  the  previous  portions 
of  the  case  of  Uttle  consequence,  except  as  illustrating  some 
difficulties  that  grew  out  of  that  event 

They  also  render  a  decisive  opinion  on  the  trusts  or  frauds 
involved  in  them,  not  necessary  in  the  final  disposal  of  this 
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case.    I  therefore  shall  not  go  into  the  other  evidence  about 
them  now. 

In  1821,  the  Goodales  and  Draper  began  to  have  some 
difficulties  with  Hunter,  and  pressed  him  for  payment  of 
what  they  had  advanced  for  their  interest  in  the  bond,  with 
their  expenses.  Hunter  perceived  if  he  did  not  make  this 
payment,  or  obtain  some  other  person  to  do  it,  and  give  him 
longer  indulgence  to  redeem  the  land,  or  if  he  did  not  effect 
some  new  arrangement  beneficial  to  him,  he  should  be 
obliged  to  quit  the  pos^ssion  of  the  farm  soon,  and  derive 
no  further  advantage  from  the  trust  in  his  favor  on  the 
written  bond  or  stipulation,  allowing  him  on  certain  terms 
to  redeem.  Among  others,  to  whom  he  applied  for  assist- 
ance, under  these  embarrassments,  was  the  town  of  Marl- 
boro'. 

The  town,  like  others,  declined  to  interfere,  and  did  not 
until  a  plan  was  proposed  by  some  of  the  inhabitants  to 
purchase  a  farm  for  their  paupers  to  live  on  and  cultivate, 
and  a  committee  was  appointed  to  examine  different  places 
and  prices,  and  a  report  ms^de  by  them  in  favor  of  the  pur- 
chase of  Hunter's. 

It  is  to  be  remembered  here,  that  Hunter's  farm  was  one 
obtained  from  his  father  under  circumstances,  throwing  some 
doubt  over  the  validity  of  the  title,  and  which  in  fact  led 
to  a  suit  against  the  town  after  their  purchase,  involving  it 
in  expenses  to  near  $1000  in  amount 

That,  however  long  had  been  the  possession  of  David  in 
1821,  it  had  not  been  in  his  own  behalf,  all  the  intervening 
period,  setting  up  an  absolute  title  in  himself,  nor  one 
against  all  the  world;  and  though  he  may  not  have  ad- 
mitted then  the  validity  of  the  claims  by  his  father's  heirs 
on  all  occasions,  yet  he  did  it  on  some,  and,  after  the  town 
purchased,  encouraged  some  of  them  in  their  suit. 

New  pretensions,  affecting  the  title,  had  also  sprung  up 
from  D.  Hunter's  deeds  to  Stow  and  others,  and  attach- 
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meats  by  Stow's  creditors  and  the  validity  of  the  sales 
under  them,  and  if  not  good,  the  interests  which  would  be 
then  outstanding  in  Stow,  and  the  rights  which  other  cred* 
itors  of  his  might  acquire  by  new  attachments,  were  agitated 
in  the  neighborhood. 

A  knowledge  of  much  of  this  situation  of  things  probably 
helped  to  render  the  Goodales  and  Draper  more  disinclined 
to  confide  longer  to  their  security,  and  increased  Hunter's 
difficulties  in  procuring  any  person  to  advance  to  them  what 
they  claimed  as  due,  and  give  Hunter  further  time  and 
indulgences. 

A  knowledge,  also,  of  Hunter's  character,  somewhat 
shiftless  and  unthrifty,  and  with  little  or  no  means  then,  or  in 
expectancy,  to  pay  the  incumbrances,  unless  the  farm, 
under  all  these  clouds,  could  be  sold  for  more,  assisted 
undoubtedly  to  prevent  him  from  obtaining  any  money 
lender  to  comply  with  his  wishes. 

These  considerations  would  operate  on  the  town  not  to 
interfere  as  strongly  as  on  an  individual ;  and  much  more  so 
when  without  any  spare  funds  on  hand,  they  must  hire 
money  to  redeem  the  land  with,  and  loan  it  out  to  Hunter 
at  a  like  rate  of  interest,  without  any  profit  or  gain  to  them- 
selves, and  probably  without  any  legal  authority,  as  a  cor- 
poration, to  borrow  and  lend  money  in  that  way. 

Consequently  the  town  concluded  wisely  to  do  nothing  on 
such  an  application,  and  it  was  not  till  the  project  was 
started  soon  after  to  purchase  a  town  farm  for  paupers, 
which  they  were  clearly  authorized  by  law  to  buy,  that  any 
proposition  appears  to  have  been  entertained  to  interfere  in 
any  way,  or  do  any  thing  respecting  his  farm. 

What  did  they  do  then,  and  what  could  they  legally  do 
then?  are  the  next  important  inquiries. 

Having  ascertained  the  prices  at  which  the  Goodales  and 
Draper  would  convey,  and  those  who  had  purchased  Stow's 
outstanding  rights  or  equity  of  redemption  under  an  attach- 
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ment  and  sale  by  his  creditors,  and  having  obtained  a  report 
on  the  validity  of  the  title  thus  situated,  they  concluded, 
through  a  committee,  to  make  these  purchases  of  the  title, 
and  took  deeds  accordingly,  and  borrowed  and  paid  the 
stipulated  prices,  falling  in  all  a  little  short  of  $1500. 

But  they  took  no  deed  from  D.  Hunter,  though  there  is 
some  parol  evidence  offered,  that  one  of  the  committee  stated 
in  town-meeting  that  they  had.  There  is  no  pretence  they 
agreed  to  pay  him,  or  did  pay  him,  any  particular  sum  for 
his  claims  on  the  farm  in  trust,  or  under  his  bond  with  the 
Goodales  and  Draper,  though  the  balance  of  competent 
evidence  is  decisive  that  he  made  such  claims,  and  that  they 
were  probably  evidenced  by  a  bond,  and  that  he  placed  some 
value  on  them. 

It  is  further  manifest,  that  the  farm  was  then  considered 
by  the  town  to  be  worth  some  hundreds  of  dollars  more 
than  they  had  given  to  their  grantors,  though  not  so  much 
more,  as  since  or  now,  the  wood  on  it  having  since  risen 
greatly  in  value,  and  the  title  being  settled  as  to  the  other 
heirs  of  D.  Hunter's  father,  and  new  buildings  and  valuable 
improvements  added. 

It  is  also  clear,  that  considerable  sympathy  was  felt  for 
Hunter  by  many  of  his  townsmen ;  that  they  were  willing 
to  aid  him  so  far  as  they  might  legally  and  safely;  that  he 
and  some  of  his  family  were  in  danger  of  becoming  charge- 
able to  the  town  as  paupers,  if  driven  from  the  farm  without 
any  compensation  for  his  claims ;  and  that  a  compensation 
was  talked  over  between  him  and  some  of  the  committees  of 
the  town,  appointed  to  purchase  a  pauper  farm,  and  another 
afterwards  appointed  to  provide  for  him;  and  that  some 
arrangement  at  least,  if  not  an  agreement,  was  made  as  to 
what  should  be  done  for  him,  which  was  at  first  satisfactory 
to  both  sides. 

But  here  the  great  difficulty  in  this  view  of  the  case 
arises. 
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What  was  the  agreement,  if  one  was  made  ?  and  has  it 
been  fulfilled  ?  and  if  not,  is  it  so  proved,  under  the  statute 
of  frauds,  that  this  Court  can  compel  its  performance  ? 

I  am  satisfied,  on  the  whole  evidence  and  circumstances, 
that  no  agreement  was  then  or  afterwards  made  to  continue 
or  carry  into  efiect  the  trust  or  mortgage,  which  had  before 
existed  between  Draper,  the  Goodales,  and  Hunter. 

Firstly,  because  all  the  writings  that  existed  before  be>- 
tween  those  parties,  were  given  up  and  cancelled ;  and  no 
new  ones  of  like  character  were  executed  or  proved  to  have 
been  agreed  to  be  executed  between  the  town  and  Hunter. 

Secondly,  because  it  would  have  been  then,  and  would  be 
afterwards,  suicidal  to  the  whole  object  of  the  town  in  pur- 
chasing a  pauper  farm  and  making  extensive  improvements 
OQ  it,  to  continue  a  former  trust  or  mortgage,  and  buy  the 
farm  with  an  arrangement  to  let  it  be  taken  away  from  them 
oa  the  payment  of  what  they  had  advanced.  They  might 
thus  not  only  lose  what  they  had  bought  with  a  view  to 
keep  permanently  for  the  use  of  all  their  paupers,  but  in  the 
mean  time,  till  redeemed.  Hunter  would  be  turned  out  of 
possession,  and  have  no  place  to  live  on,  and  no  land  to  cul- 
tivate, and  would  be  obliged  literally  to  go  into  the  com- 
mon poor-house  for  support.  The  strongest  evidence  would 
be  necessary  to  satisfy  a  Court  of  such  an  inconsistent 
contract 

But  in  order  to  prevent  both  of  these  undesirable  results, 
it  was  natural  to  agree  to  pay  him  in  some  other  way  for 
claims  existing,  and  for  rights  recognised  and  surrendered, 
and  it  was  natural  for  him  not  to  relinquish  such  claims 
and  rights  without  receiving  something  in  compensation  for 
them.  And  as  the  town  had  no  money  but  what  it  bor- 
rowed,  or  raised  by  annual  taxes,  and  as  the  farm  was 
large,  and  the  price  given  by  the  town  did  not  equal  its  full 
value,  it  was  better  for  both  parties,  and  to  be  expected  that 
they  would  agree.  Hunter  should  have  the  rest  of  the  farm, 

16* 
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after  setting  off  enough  to  the  town  to  satisfy  them  for  all 
they  had  paid  for  it,  and  the  cost  of  providing  some  new 
buildings  for  Hunter.  This  is  the  more  likely,  too,  as  then 
land  enough  would  probably  be  retained  by  th^  town  for  the 
purpose  of  a  pauper  farm. 

This  would  also  pacify  Hunter  and  his  friends,  as  Hunter 
seems  to  have  been  clamorous  and  persevering  in  setting  up 
even  to  the  town  a  paramount  title  in  the  farm  over  the 
Goodales  and  Draper,  or  any  other  claimant,  as  well  as 
insisting  by  memorials  to  the  town,  and  articles  in  the 
warrants,  to  have  some  provision  made  for  himself. 

It  is,  also,  very  questionable,  whether  in  law  the  town 
was  authorized  to  make  a  different  arrangement  and  borrow 
money,  and  invest  it  so  as  to  let  it  be  repaid  in  a  certain 
event,  or  if  it  was  a  loan,  secured  by  mortgage.  It  is 
certain  that  they  took  legal  advice  in  the  matter,  had  one 
lawyer,  Mr.  Draper,  on  the  committee,  and  that  no  evidence 
on  either  side,  as  to  what  took  place  between  the  town  and 
Hunter  at  the  time  of  the  purchase,  tends  to  set  up  a  con- 
tract for  any  permanent  arrangement,  different  from  that 
before  indicated,  and  which  alone  is  described  in  the  bill  as 
having  been  actually  made.  The  bill  seems  rather  to  go  for 
the  other  object,  the  mortgage  and  trust,  not  because  it  was 
then  arranged  or  agreed  to,  or  was  likely  to  be,  but  because 
the  contract  then  made  has  not  been  fulfilled  by  tbe  town, 
and  therefore  inferring  that  the  old  trust  and  mortgage  by 
the  Goodales  and  Draper  had  revived. 

But  this  last  position  does  not  seem  to  me  tenable  under 
the  supposed  agreement. 

If  the  agreement,  made  by  the  town,  was  such  as  to  ter- 
minate and  extinguish  the  previous  trust  in  the  farm,  in 
which  it  stood  with  the  Goodales  and  Draper;  and  if  this 
agreement  is  properly  proved,  so  as  not  to  be  open  to  objec- 
tions coming  within  the  statute  of  frauds,  which  is  here 
pleaded  by  the  town,  it  must  be  executed  by  this  Court  if 
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duly  requested  in  the  bill  to  execute  it,  unless  it  appears 
already  to  have  been  substantially  performed. 

One  of  the  peculiar  provinces  of  this  Court,  sitting  in 
equity,  is  to  enforce  the  specific  performance  of  contracts  as 
well  as  of  trusts;  when  such  contracts  are  broken,  they  are, 
as  a  general  rule,  to  be  enfdlrced  and  not  rescinded,  unless 
fraud  or  mistake  appear,  and  they  are  to  be  enforced  by  a 
specific  performance,  unless  that  has  become  impracticable, 
and  it  is  a  case  where  damages  can  be  substituted. 

The  difficulty  then,  in  my  mind,  in  relation  to  some 
agreement  by  the  town  with  Hunter,  to  provide  for  him  a 
house  and  land  to  occupy,  is  not  much  as  to  its  existence, 
but  as  to  some  of  its  provisions  in  the  detail.  This  arises 
from  the  absence  of  any  writing,  purporting  to  be  the  agree- 
ment itself,  or  a  copy  of  it,  and  after  the  lapse  of  near  a 
quarter  oi  a  century  to  obscure  the  parol  evidence  of  it. 
The  arrangements  to  provide  for  Hunter,  as  set  out  in  the 
bill  to  have  been  made  by  contract,  are  to  some  extent 
admitted  by  the  town  in  its  answer.  But  they  are  averred 
to  have  been  not  so  extensive,  or  on  the  same  principle,  as 
to  the  quantity  of  land  to  be  set  off  to  Hunter,  nor  made  in 
consequence  of  a  contract  between  them,  but  merely  as  a 
favor  to  Hunter,  a  kindness  in  conformity  to  the  report  of 
the  committee,  made  Nov.  19,  1821,  under  an  appointment 
in  September  previous. 

The  precise  differences  between  these  parties,  as  to  the 
extent  and  character  of  the  agreement,  if  one  was  made,  as 
to  his  having  a  separate  house  and  bam  and  piece  of  land, 
are  as  follows,  and  are  very  material. 

The  town  insists,  that  no  agreement  was  made  with 
Hunter,  except  to  let  him  remain  in  his  former  house  on  the 
farm  for  one  year,  and  that  in  no  subsequent  arrangement 
was  this  agreement  extended  to  any  thing  else. 

But  they  admit,  that,  in  consequence  of  a  subsequent 
report  of  a  committee,  Nov.  19,  1821,  on  their  difficulties 
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with  Hunter,  just  referred  to,  they  voluntarily,  and  without 
any  contract  or  obligation  on  their  part,  provided  for  Hunter 
and  his  children  another  house  and  barn,  and  set  off  a  part 
the  farm  for  them  to  occupy  during  the  pleasure  of  the  town. 

On  the  contrary,  the  complainant  insists,  that  an  agree> 
ment  was  made  by  the  town,  through  a  committee,  not  only 
to  let  David  Hunter  remain  one  year  in  his  former  house, 
but  a  further  and  separate  agreement,  that  the  town  was  to 
retain  only  enough  of  the  whole  farm  to  form  a  suitable 
pauper  establishment,  and  pay  for  the  sums  of  money 
which  had  been  advanced  to  obtain  the  title,  and  satisfy  the 
expense  of  providing  another  house  and  /bam  for  Hunter, 
and  convey  the  residue  to  him. 

To  settle  which  party  is  correct  as  to  these  differences,  is 
very  difficult,  not  only  from  the  reasons  before  named,  of  the 
lapse  of  a  quarter  of  a  century,  and  no  agreement  being 
found  in  writing,  except  one  for  a  year's  occupation  of  the 
former  house  on  the  farm,  but  from  the  inability  to  find  any, 
except  one  of  the  reports  of  the  several  committees  on  this 
subject,  made  at  the  date  before  named. 

Under  these  circumstances,  like  many  others  in  cases  in 
equity,  it  is  more  difficult  to  settle  the  fstcts  than  the  law 
arising  upon  them. 

Without  much  experience  as  a  juror,  I  shall  attempt 
from  rather  meagre  and  questionable  materials,  to  eviscerate 
the  truth  as  to  this  point. 

In  the  outset,  it  is  due  to  frankness  to  say,  that  though  I 
have  come  to  a  conclusion  unfavorable  to  the  town  on  these 
differences,  yet  the  only  written  report  of  any  committee, 
being  that  just  referred  to,  tends  to  sustain  the  views  now 
taken  by  the  town.  I  give  the  whole  of  it  on  this  point  in 
a  note.^ 

1  '*  The  third  article  referred,  is  to  see  if  the  town  will  do  any  thing  for  the 
relief  of  David  Hunter  or  any  of  his  family.  Having  been  made  acquainted 
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It  is  pretty  clear,  from  this  report,  that  this  committee  do 
not  recognise  any  previous  contract  with  Hunter  by  the 
town,  nor  recommend  one  for  the  future,  but  rather  a  per- 
mission to  him  to  occupy  a  part  of  the  east  end  of  the 
fieirm,  and  to  have  a  suitable  provision  made  for  his  resi- 
dence thereon. 

Nor  do  the  committee  speak  of  any  agreement  that  had 
been  made  by  any  previous  committee  with  Hunter  in  rela- 
tion to  this  subject,  except  probably  the  agreement  as  to  his 
remaining  in  his  former  house  one  year. 

Yet  the  town  were  aware  of  some  arrangements  or  agree- 
ments made  by  another  committee,  for  they  not  only  voted 
to  accept  their  report,  19th  Nov.  1821,  the  day  it  bore  date, 
but  ''  voted  to  choose  a  committee  of  three  by  ballot  to  pro- 
vide a  place  for  David  Hunter  and  family,  agreeably  to  the 
agreement  made  with  David  Hunter  by  the  pauper  com- 
mittee." That  was  the  committee  selected  nearly  a  year 
before  to  purchase  the  pauper  farm. 

They  also  voted,  that  this  committee  be  authorized  to 
exchange  certain  town  buildings,  or  exchauge  them  ''for 

with  the  coarse  which  said  Hunter  has  pursued,  and  is  still  pursuing, 
your  oommitlee  feel  much  at  a  loss  what  to  say  on  that  subject.  But  con- 
sideling  that  he  has  parted  with  his  farm  imprudently,  and  for  a  small  con- 
sideration, and  that  the  town  is  now  in  possession  of  the  same,  for  several 
hundred  dollars  less  than  it  is  fairly  worth,  and  also  that  the  easterly  part 
of  said  farm  may  be  set  off  for  the  improvement  of  said  Hunter  and  family, 
without  material  injury  to  said  establishment,  your  committee  have  con- 
cluded not  to  visit  the  iniquities  of  the  father  upon  the  children,  but  to  adopt 
a  more  benevolent  principle  of  doing  to  others  as  they  would  wish  that 
others  should  do  unto  them  ;  and  would  therefore  recommend  to  the  town 
to  permit  said  Hunter,  with  and  for  the  sake  of  his  family,  to  improve  a 
portion  of  said  farm  by  himself,  and  also  to  make  suitable  provision  for  his 
residence  thereon ;  and  that  he  be  permitted  to  remain  wheie  he  now  is, 
vnth  his  family,  (under  the  agreement  made  by  the  town,)  until  other 
accommodations  be  made,  provided  he  does  not  interfere  with,  or  interrupt 
the  rights  of  the  town,  in  the  management  of  their  establishment." 
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another  tenement  to  accommodate  said  Hunter,  or  to  pur- 
chase or  build  for  said  Hunter's  accommodation,  as  they 
may  think  best  for  the  town,  and  that  the  town  treasurer  be 
authorized  to  give  a  title-deed  of  whatever  said  committee 
may  sell." 

It  is  certain,  then,  that  one  of  these  votes  of  the  town 
recognises  an  agreement  with  D.  Hunter  by  the  pauper 
committee,  "  to  provide  a  place  for  D.  Hunter  and  family," 
and  appoints,  by  formal  ballot,  a  new  committee  to  exe- 
cute it.  This  looks  like  something  different  from  the  agree- 
ment for  a  lease  for  one  year. 

Their  report  is  not  in  evidence,  and  no  proof  is  given  of 
its  contents  or  of  the  contents  of  any  agreement  with  Hun- 
ter, except  that  lease  and  the  scattered  fragments  which 
have  been,  and  will  be  alluded  to  hereafter.  Prom  all  of 
these,  what  probably  weire  its  contents? 

It  seems  from  the  next  vote,  that  it  related  to  the  procure- 
ment of  another  tenement  for  Hunter's  accommodation,  by 
exchange,  purchase,  or  building ;  and  whether  the  close  of 
it,  as  to  giving  a  deed,  embraces  what  might  be  sold  to  Hun- 
ter, or  conveyed  to  him  under  the  agreement,  is  doubtful, 
though  the  language  is  broad  enough  to  cover  it,  provided 
such  was  in  truth  the  tenor  of  the  agreement 

By  the  journal  of  the  committee,  it  would  seem,  that  an 
agreement  was  made,  or  lease  given  by  them  for  Hunter  to 
remain  there  a  year,  &c.,  "  or  until  another  house  is  provided 
for  him  to  go  into." 

It  is  possible^  that  the  town  intended  to  refer  to  that 
agreement,  and  to  the  procurement  of  another  house  for  him 
before  the  year  expired. 

But  the  language  in  the  vote  of  the  town  seems  to  look 
beyond  a  house  alone,  and  beyond  its  use  for  only  a  few 
mouths,  then  remaining  of  the  year ;  and  the  facts  on  which 
was  founded  the  intervening  report  of  the  other  committee, 
Nov.  19,  1821,  recommending  setting  off  land  for  Hunter,  as 
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well  as  procuring  buildings  for  him  permanently,  would 
seem  to  furnish  sufficient  ground  for  the  formation  of  some 
new  agreement,  or  the  recognition  of  some  old  one  more 
comprehensive,  but  nowhere  fully  explained  in  any  written 
document. 

Tor  the  purposes  of  this  inquiry,  and  under  my  views  of 
this  transaction,  it  is  not  material  whether  the  agreement 
was  made,  when  the  town  took  the  deed  from  the  Good- 
ales  and  Draper ;  or  when  D.  Hunter,  in  the  fall  of  1821, 
and  spring  of  1822,  made  difficulties  about  his  interests  and 
claims,  and  the  town  appointed  a  committee  to  provide  a 
tenement,  &c.  for  him. 

At  either  time,  and  under  either  views,  there  were  ample 
consideration  and  motive  for  it,  though  if  the  allusion  by 
the  town  in  November  to  an  agreement,  as  made  by  the 
pauper  committee,  was  meant  for  this,  it  would  lead  to  an 
inference,  it  had  been  made  when  the  committee  bought  the 
title  of  the  Goodales  and  Draper  at  Hunter's  request  and 
earnest  entreaty. 

If  we  were  in  this  particular  examining  the  question  of  a 
mortgage  or  not,  and  of  a  trust  or  not,  the  date  of  the  agree- 
ment might  be  of  more  consequence ;  but  to  fix  it  with 
exactness,  does  not,  as  before  remarked,  seem  material  in 
the  view  I  am  now  taking  of  the  transaction. 

It  seems  that  various  other  votes  by  the  town  followed, 
and  further  difficulties  with  Hunter,  and  various  conferences 
between  him  and  the  committees  on  several  occasions  took 
place,  till,  on  the  6th  of  May,  an  adjustment  of  all  accounts 
and  other  difficulties  appears  to  have  been  completed ;  and 
either  some  old  or  new  agreement  was  carried  into  effect  to 
a  great  extent,  and  which  seemed  for  a  time  satisfactory. 

But  strange  as  it  may  appear,  the  extent  and  nature  of  it, 
whether  sustaining  the  views  of  the  plaintiff  or  defendant,  is 
to  be  gathered  more  from  what  the  parties  then  actually  did, 
illustrated  by  their  existing  relations  to  each  other  and 
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former  difficulties,  as  well  as  by  their  subsequent  acts,  than 
from  any  further  written  reports,  or  deeds,  or  any  very  clear 
statements  of  witnesses. 

They  proceeded  to  purchase  a  house  for  Hunter,  and  set 
off  a  tract  of  land,  with  his  presence  and  acquiescence, 
and  begun  the  erection  of  a  barn,  which  was  afterwards 
completed. 

Hunter  and  his  family,  soon  after,  removed  to  their  new 
establishment.  But  neither  the  committee  nor  the  town  gave 
any  deed  to  Hunter,  and  he  soon  expressed  dissatisfaction 
and  complained  of  their  conduct. 

Over  twenty-four  years  having  since  elapsed,  it  is  difficult 
to  ascertain  with  exactness  what  all  the  particulars  of  the  final 
agreement  were,  and  of  what  he  complained,  except  from 
the  acts  of  the  parties,  nearly  contemporaneous,  and  the  state- 
ments of  one  side,  not  then  denied  by  the  other.  The  acts 
by  Hunter  in  making  objections  so  soon  after  being  present 
at  the  setting  off,  and  having  quietly  removed  to  the  prem- 
ises, did  not  probably  relate  to  the  quantity  of  the  land,  or  as 
not  conforming  to  the  contract,  in  regard  to  the  house  and 
bam. 

But  if  it  related  to  the  want  of  a  deed  of  the  land,  then  it 
was  well  grounded,  supposing  that  giving  a  deed  was  a  part 
of  the  contract,  it  being  conceded  that  no  deed  had  been 
executed.  The  stronger  probability  then  is,  it  was  on  that 
account. 

Again,  as  to  evidence  about  this,  derived  from  other  acts 
by  the  town  or  its  agents,  some  of  the  inhabitants  of  the 
town,  if  not  all  of  them  at  the  meeting,  where  one  of  the 
committee  stated  Hunter  had  made  a  conveyance  to  the  town, 
acted  in  closing  the  purchase  on  that  fact,  as  if  he  had 
agreed  to  the  sale  to  the  town,  and  the  surrender  of  his  old 
claims  on  certain  terms,  and  Hunter  would  not  be  expected 
to  give  a  deed  to  the  town,  unless  they  had  agreed  to  give 
him  something  in  return,  and  probably  a  conveyance  of 
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what  he  was  to  receive  from  the  town,  in  consequence  of 
his  deed. 

It  is  also  probable,  that  the  Goodales  and  Draper  conveyed 
to  the  town  under  an  expectation  that  Hunter  was  to  derive 
some  substantial  benefit  from  it  hy  some  new  agreement, 
made  with  him  by  the  purchasing,  or,  in  other  words,  the 
"  pauper  committee."  Manifestly  this  was  their  desire,  and 
they  acted  also  by  Hunter's  request,  and  for  his  benefit  as 
well  as  their  own. 

Again,  the  committee  appointed  in  September,  1821,  re- 
ported in  November,  that  the  town  had  paid  for  the  land 
some  hundreds  of  dollars  less  than  its  true  value,  and 
hence  could  aflford  to  deal  liberally  by  him  and  his  children, 
but  unless  agreeing  to  give,  and  actually  giving  him  and  his 
children  a  title  to  these  premises,  the  speculative  or  contem* 
plated  liberality  towards  them  would  rest  on  too  great  un- 
certainty, in  the  mere  pleasure  or  caprice  of  the  town  in 
future,  ever  to  be  of  much  real  value,  or  be  likely  to  prove 
acceptable  to  Hunter  and  his  family. 

This  kind  of  provision  for  him,  without  giving  him  any 
title,  was  too  much  in  the  form  of  a  mere  pauper  to  cor- 
respond with  his  expectations  or  claims,  and  especially  is  too 
much  so,  for  gaining  full  credit,  if  we  look  to  what  has 
already  been  specified,  and  also  the  doings  of  the  town  after- 
wards in  1833,  appointing  a  committee  to  settle  with  his 
heirs,  and  some  of  them  proposing  to  give  (^1000,  which  was 
refused. 

These  last  proceedings  are  not  evidence  against  the  town, 
as  having  offered  or  authorized  any  particular  sum  to  be 
given,  or  to  bind  them  by  offers  of  a  compromise.  2  Pick. 
290;  4  Pick.  377;  1  Met.  479. 

But  they  are  proof,  that  both  parties  considered  the  heirs 
to  have  claims  against  the  town  unsatisfied,  and  estimated 
at  a  considerable  value. 

VOL.  u.  17 
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Again,  another  agent,  the  principal  man  of  the  purchasing 
committee,  Cranston,  admitted  about  the  time  of  the  re- 
moval, that  "  when  he  traded  with  Hunter,  he  had  promised 
to  build  him  a  house ; "  and  again,  *'  we  were  to  build  him 
a  house,  and  set  him  off  a  piece  of  land." 

Added  to  all  this,  in  confirmation  of  the  idea  of  a  promise 
or  contract  to  provide  a  house  and  barn  for  him,  and  set  ojBT 
a  certain  quantity  of  land  from  the  farm,  are  the  circum- 
stances and  acts  which  took  place  before  the  conveyances  to 
the  town,  and  which  have  been  heretofore  enumerated,  and 
the  intimate  relations  in  which  Hunter  and  the  town  stood 
towards  each  other  in  respect  to  the  purchase. 

Again,  Hunter  would  not  be  likely  to  relinquish  his  former 
rights  under  the  Goodales  and  Draper,  without  some  title  to 
the  new  house  and  land,  beyond  that  of  a  mere  tenancy  by 
sufferance  or  pleasure.  Though  troubled  to  get  persons  to 
come  forward  and  extend  a  loan  to  him  longer,  one  of  the 
committee  testifies,  he  expected  to  realize  something  from 
his  farm  after  paying  the  outstanding  claims. 

The  position  in  favor  of  an  agreement,  that  a  deed  was 
to  be  executed  under  the  contract  as  finally  settled  or  finally 
recognised,  and  as  a  matter  of  right,  is  strengthened  by 
the  evidence,  that  Hunter's  statements  to  this  effect,  made 
at  or  near  that  time,  were  communicated  to  this  same 
Cranston,  one  of  the  purchasing  committee,  and  not  denied 
by  him. 

These  statements  are  not  admitted  as  Hunter's  declara- 
tions, and,  as  such,  binding  on  the  town.  In  that  view,  they 
may  not  be  competent,  and  are  not  very  trustworthy  in  and 
of  themselves,  10  Paige,  Ch.  181 ;  10  Yes.  517;  3  Sumner, 
152. 

But  as  statements  of  the  contract  by  one  party  commu- 
nicated to  the  agent  of  the  other  party,  and  not  denied,  they 
have  some  force.  That  communication  and  neglect  or  refu- 
sal to  deny  them  is  an  act  of  the  agent,  who  assisted  in  the 
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business,  which  raises  some  presumption  of  their  truth ; 
though  such  statements  are  not  competent  when  made  at 
remote  periods,  or  on  other  matters.    24  Pick.  38,  39. 

Again  the  town,  by  allowing  Hunter  and  his  family  to 
remain  there  so  long,  and  notwithstanding  the  quarrels  with 
them  on  his  part,  have  given  countenance  to  the  hypothesis, 
that  such  an  agreement  existed ;  and  though  no  actual  exe- 
cution of  a  deed  of  the  premises  took  place,  they  have 
allowed  an  adverse  possession  to  run  on,  till  a  title  is  con- 
tended to  have  vested  in  the  heirs  of  Hunter  without  a  deed. 
Finally,  it  is  not  without  its  influence  on  my  mind  in  favor 
of  such  an  agreement  having  probably  been  made,  because 
it  is  the  only  one  which  seems  to  accord  with  the  justice  as 
well  as  the  nature  of  the  case. 

It  recognises  some  rights  in  Hunter,  which  were  not 
fulfilled  throughout  by  the  town  as  bound  to  corresponding 
duties,  and  thus  accounts  for  the  dissatisfaction  of  himself 
and  heirs.  But,  at  the  same  time,  it  exacts  from  the  town 
no  severe  penalties,  as  its  inhabitants  seem  to  have  given  to 
Hunter  and  his  children  the  long  and  uninterrupted  posses- 
sion of  all  to  which  they  should  have  conveyed  the  title. 

I  am  aware  that  the  complainants  deny  this,  and  the 
grievance  of  which  they  chiefly  complain  in  their  bill  is, 
that  the  town  did  not  fulfil  its  agreement  in  conveying  to 
Hunter  land  enough,  or,  in  other  words,  reserved  to  them- 
selves more  than  sufilcient  to  pay  them  for  the  sums  they 
had  advanced' and  expended  on  Hunter's  account. 

But  the  town  certainly  proceeded  at  once,  in  May,  1822, 
after  the  difllculties  seemed  to  be  arranged,  to  procure  a 
house,  and  repaired  it,  and  built  a  suitable  barn  near.  It  also 
set  off*  to  Hunter,  by  metes  and  bounds,  from  thirty  to  thiity- 
five  acres  of  land ;  and  the  weight  of  testimony,  though 
under  some  contradiction,  is,  that  Hunter  was  present  and 
consulted  as  to  the  division  line  established,  and  then  made 
no  objection. 
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It  is  further  proved,  that  Hunter  so  far  accepted  of  the 
house  and  harn  and  land  thus  set  off,  as  to  remove  to  them 
and  occupy  them  during  his  life,  and  his  heirs  since,  for 
near  twenty  years,  or  more  than  that  time,  before  this  bill 
was  filed. 

All  this  would  be  decisive  of  the  case  throughout,  and 
show  an  entire  fulfilment  of  the  agreement,  had  the  town 
executed  a  release  or  conveyance  to  him  in  fee,  of  the  house, 
barn,  and  land  so  set  off,  and  he  made  a  quit-claim  to  the 
town  of  his  interest  or  claun  in  respect  to  the  residue.  In 
this  view,  it  is  of  little  consequence  whether  the  agreement 
as  to  the  quantity  to  be  set  off  was  as  set  out  in  the  bill,  or 
as  the  town  might  think  sufficient,  since,  whichever  it  may 
have  been,  Hunter  would  be  regarded  by  the  acts  before 
specified,  as  having  accepted  the  land  and  buildings  as  a  per- 
formance of  the  agreement  in  respect  to  the  kind  and  quan- 
tity contemplated. 

The  quantity  seems  to  have  been  acquiesced  in  by  Hunter 
till  he  or  his  heirs  considered  the  failure  of  the  town  to 
fulfil  all  their  agreement,  as  an  abandonment  of  all,  and  then, 
under  that  mistaken  conclusion,  making  some  claim  to  the 
whole  farm  under  the  old  trust,  which  had  been  surrendered 
and  extinguished. 

Furthermore  as  to  this  view,  there  having  been  a  mutual 
participation  in  setting  off  what  has  since  been  occupied,  and 
Hunter  having  removed  to  the  land  without  then  demanding 
more,  he  must  in  equity  be  considered  as  acquiescing  in  that 
quantity  when  it  was  set  off,  as  a  compliance  with  the  agree- 
ment with  the  town.  It  was  a  virtual  acceptance  of  it,  so  far 
as  regards  quantity  and  notice,  by  uniting  in  the  setting  off, 
and  removing  from  the  old  buildings  and  the  rest  of  the 
farm,  and  cultivating  afterwards  only  the  land  so  set  off. 

Finally,  how  do  the  probabilities  of  all  the  case  bear  on 
this  hypothesis,  that  the  quantity  was  then  likely  to  be 
deemed  sufficient  with  the  house  and  bam,  to  answer  in  that 
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respect  all  which  the  town  had  agreed  to  do,  even  on  the 
complainant's  view  of  the  contract  ? 

Some  of  the  witnesses  state,  that  the  buildings  and  lands 
thus  assigned  to  him  were  worth  $500.  Now,  if  we  consider 
that  the  town  had  then  paid  about  $500  in  cash  for  the 
claims  to  the  whole  farm,  when  nobody  could  be  obtained 
by  Hunter  to  do  as  much ;  that  the  title  was  so  far  in  doubt, 
the  town  afterwards  was  obliged  to  expend  near  $1000  in  its 
defence;  that  the  farm  was  then  worn  out,  the  buildings 
poor,  and  the  wood-land  on  it  of  little  importance  so  soon 
after  the  great  gale  of  1815 ;  it  is  certain  that  not  so  much  as 
$500  could  then  be  obtained  by  Hunter  elsewhere  for  his 
interest  in  the  farm,  and  it  is  hardly  questionable  whether 
$500  in  value  in  land  and  buildings  was  not  then  a  fair 
equivalent  for  the  claims  or  trust  of  Hunter,  looking  to  all  the 
circumstances  and  the  positive  evidence  as  to  the  low  actual 
sales  of  other  farms  about  that  time,  which  were  situated 
near. 

As  things  are  now,  it  would  certainly  be  insufficient 
But  as  they  were  then  I  could  not  say  they  were  so  far  in- 
sufficient as  to  indicate  the  want  of  assent  by  Hunter,  to 
the  quantity  and  value,  as  a  compliance  with  the  contract  in 
^that  respect  on  the  part  of  the  town,  much  less  could  I  say 
it,  considering  that  he  united  in  making  it,  and  in  taking 
possession  of  it,  whether  it  was  by  the  agreement  to  be  the 
exact  quantity  left,  after  appraising  enough  to  the  town  to 
pay  it,  or  was  to  be  sufficient  to  satisfy  and  aocommodate 
Hunter.  If  he  did  not  unite  in  the  setting  off,  and  occupy 
the  premises,  under  the  contract,  and  as  a  compliance  with 
the  quantity  to  be  set  off,  why  did  he  unite  at  all  in  the  set- 
ting o'ff?  and  why  did  he  remove  to  it?  and  why  did  the 
town  desire  him  to  do  either,  if  it  was  not  to  go  towards  the 
discharge  of  their  obligation  to  him  1  Nor  was  it  a  tem- 
porary arrangement,  with  a  more  formal  and  subsequent 
appraisal  to  follow,  as  there  is  no  such  evidence,  and  a  final 
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appraisal  could  as  easily  be  made  thea  as  afterwards,  and 
no  reason  is  assigned  for  postponing  a  final  agreement  on 
either  side  to' some  future  time. 

My  conclusions  then,  are,  that  the  town  must  be  con- 
sidered, on  the  balance  of  all  the  evidence,  as  having  ful- 
filled the  only  contract,  which  remained  in  existence  for  them 
to  fulfil,  except  conveying  a  title  in  fee  of  the  land  and  build- 
ings then  set  apart  to  David  Hunter  and  his  heirs. 

This  title,  I  think,  though  under  some  contradictory  pre- 
sumption and  evidence,  Hunter  expected  they  had  agreed 
to  convey,  and  had  a  right  so  to  expect,  and  hence  they 
ought  now  to  convey  it  to  his  heirs;  and  are  in  default  for 
not  having  conveyed  it  before. 

If  the  evidence  was  more  doubtful  as  to  the  special  agree- 
ment by  the  town  to  give  a  title  to  this  land,  it  ought  now  to 
be  done  after  allowing  so  long  a  possession.  Alexander  ei  oL 
V.  Pendleton,  8  Crauch,  462. 

It  would  be  just  as  if  the  present  was  a  bill  of  peace, 
quia  timet;  because  the  plain tiflT  is  in  possession,  and  fears 
being  disturbed.  An  injunction,  if  not  such  a  bill,  is  often 
proper  to  prevent  future  litigation  and  wrong  after  so  long 
an  acquiescence.  Welby  v.  Duke  of  Rutland^  2  Brown, 
P.  C.  39 ;  1  Atk.  285 ;  2  Atk.  483 ;  2  Story,  Eq.  Jur.  $  703, 
707,  826,  827,  853 ;  2  Scho.  &  Lef.  208 ;  Com.  Dig.  "  Chan- 
eery,"  D.  13. 

Though  the  bill  itself  does  not  request  any  such  remedy 
for  such  a  cause,  it  asks  for  all  relief  proper  in  the  premises, 
and  this  can  therisfore  be  given,  it  being  appropriate.  Eng-- 
lish  ei  al.  v.  FoxaU  et  cU,,  2  Peters,  R.  595 ;  Watts  v. 
Waddle,  6  Peters,  389. 

But  one,  inappropriate  or  disconnected,  cannot  be  given. 
Wilson  V.  Graham,  4t  Wash.  C.  C.  63. 

The  town  has  not,  in  its  answer,  pleaded  the  Statute  of 
Limitations,  or  set  up  any  defence  from  length  of  time  to 
such  a  conveyance,  as  must  be  done  to  make  time  a  bar. 
Broum  v.  Janes,  2  Gall.  477. 
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But  in  this  particular  it  has  merely  denied  any  contract 
to  give  a  deed.  If  they  had  set  up  the  length  of  time, 
the  allowance  of  an  exclusive  occupation  hy  Hunter  and 
his  heirs  of  these  premises  so  long  without  interference, 
would  go  far  to  rebut  it,  and  to  show  the  town  admitted 
their  title,  or  at  least  their  right  to  a  title.  The  town 
has  interposed  the  length  of  time  against  executing  the 
original  trusts  by  Stow  or  Bradshaw,  or  the  Goodales  and 
Draper. 

And  the  plaintiff,  in  reply,  contends  that  a  trust  once  clearly 
established  is  not  affected  by  the  lapse  of  time,  unless  repu* 
diated  or  disavowed  openly,  and  this  is  brought  home  to  the 
cestui  que  trusty  and  that  the  statute  runs  only  from  such 
clear  disavowal.  3  Sunmer,  476;  17  Yes.  97;  Boone  v. 
Chiles,  10  Peters,  223;  Zeller^s  Lessee  v.  Eckert^  4  How. 
289 ;  OiroJFs  Case,  4  lb.  661 ;  2  Story  Eq.  Jur.  $  734 ; 
Angell  on  Lim.  486 ;  6  Bro.  P.  C.  187. 

But  whether  since  any  such  disavowal,  sufficient  time  has 
run  to  bar  any  trust  here,  it  is  not  material  to  settle,  as  we 
have  already  seen  that  any  trust  existing  at  the  time  of  the 
purchase  by  the  town  in  1821,  was  not  assumed  or  adopted, 
but  deliberately  extinguished  or  surrendered  by  Hunter  on 
a  new  contract  made  by  and  with  the  town. 

The  failure  by  the  town  in  that  and  the  subsequent  year, 
as  well  as  since,  to  execute  the  whole  of  that  new  contract, 
does  not,  we  have  before  said,  revive  the  old  trust,  as  sup- 
posed in  the  bill,  and  thus  render  it  necessary  to  decide  on 
the  bar  to  it  by  the  length  of  time  interposed  in  the  answer. 
No  fraud  or  mistake  are  proved  in  the  adjustment  of  the  old 
trust,  so  as  to  re-open  it.  And  a  failure  to  fulfil  the  terms  of 
that  adjustment,  instead  of  avoiding  it,  merely  gives  to  the 
other  contracting  party  either  a  suit  at  law  for  damages,  or 
as  before  explained  in  equity,  a  right  to  have  the  new  agree- 
ment carried  out  in  full  by  a  decree  of  a  specific  perform- 
ance of  what  still  remains  to  be  done,  and  against  doing 
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which  no  bar  by  length   of  time  is   interposed   in   the 
answer. 

There  are  some  other  considerations  connected  with  this 
case  of  a  more  miscellaneous  character,  yet  still  important  in 
their  bearingi  and  to  which  I  will  now  devote  a  few  moments 
attention.  "^ 

Thus  in  respect  to  David  Hunter's  capacity,  about  which 
considerable  is  said  in  the  bill,  answer,  and  evidence,  I  do 
not,  in  connection  with  this  question  or  the  case  generally, 
think  it  was  such  as  to  impair  the  validity  of  any  of  his 
contracts ;  nor  such  as  to  justify  the  town  in  taking  charge 
of  him  and  his  property  as  anidiot  He  was  not  so  imbecile 
and  weak  as  not  to  be  trusted  with  making  his  own  con- 
tracts.    1  Story,  Eq.  Jur.  §  234  -239. 

But  his  character  might  make  him  more  liable  than  people 
in  general,  to  confide  implicitly  in  supposed  friends,  and  to 
be  more  careless  than  most  people  in  having  his  papers  in 
legal  form,  and  in  preserving  such  as  were  valuable. 

And  in  my  view,  this  character  of  the  man  rendered  him 
more  anxious  to  fall  into  the  hands  of  the  town,  and  less 
mindful  of  having  his  engagements  with  its  committees  re- 
duced to  writing  at  first,  and  accounts  for  some  of  the  loose- 
ness apparent  on  that  subject. 

So  all  the  doctrines  may  be  sound  law,  which  have  been 
agitated  as  to  what  is  evidence  of  a  trust  or  mortgage,  and 
what  takes  such  a  trust,  in  respect  to  real  estate,  out  of  the 
operation  of  the  Statute  of  Frauds,  if  those  doctrines  are 
limited  in  this  way. 

That  is,  possession  by  a  grantor,  being  evidence  of  a 
mortgage,  if  continued  after  a  sale,  or  if  interest  is  paid  by 
him.    Prec.  in  Ch.  517 ;  1  Madox,  Ch.  617. 

Or  inadequacy  of  consideration  being  evidence  of  a  con- 
siderable weight,  when  coupled  with  an  application  for  a 
loan,  to  show  it  was  a  mortgage.  Lewis  v.  Owen  ei  al,^ 
1  Iredell,  Eq.  R.  290;  Morris  v.  Nixon^  1  Howard,  118. 
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•  Or  recognitions  of  trusts  by  any  independent  writings 
being  sufficient  to  bar  the  Statute  of  Frauds,  as  to  parol 
agreements,  the  proof  being  then  in  writing,  which  is  all 
required,  though  the  trust  itself  may  have  been  otherwise 
created.  Barrett  v.  Joy,  16  Mass.  R.  221 ;  10  Law  Lib.  81 ; 
McCubbin  ei  cU.  y.  Cromweirs  Exec,  2  Gill  &  Johns.  166; 

2  Ves.  Jr.,  695,  708;  4  Kent,  C.  305 ;  1  John.  Ch.  273. 

Or  part  performances  being  enough  to  take  a  parol  trust 
out  of  the  operation  of  the  Statute  of  Frauds.  6  Ves.  12 ; 
1  Ves.  Jr.  326;  6  John.  Ch.  Ill;  Jenkins  v.  Eldridge, 
Mass.  Dist.  May  Term,  1845. 

There  are  doubts  on  this  at  law,  but  not  in  equity.  1  Pick. 
328;  20  Pick.  134;  1  Mete.  483. 

Or  the  clear  proof  being  competent  of  its  being  a  transac* 
tion  to  lend  and  secure  money  in  the  opinion  of  a  Court  in 
Equity.  1  Story,  Com.  §  1020;  Strong  et  aL  v.  Stewart^ 
4  John.  Ch.  167;  1  Iredell,  Eq.  R.  369;  2  Sumner,  627; 
1  Howard,  358. 

Though  a  qualification  to  this  may  be  proper,  such  as  if 
this  can  be  so  shown  or  proved  without  any  violation  of  the 
Statute  of  Frauds,  pleaded  or  relied  on  against  it.  14  Pick. 
477 ;  Flint  v.  Sheldon,  13  Mass.  443.  As  if  a  defeasance 
was  omitted  by  mistake  or  fraud,  or  the  other  circumstances 
are  proved,  which  have  before  been  alluded  to  as  sufficient 
Cholnwndeley  v.  Clinton,  2  Jacob  &  Walker,  182 ;  2  Story, 
Eq.  Jur.  §  1013 ;  4  East,  677,  note ;  4  Russell,  Ch.  425. 

Or  payments  of  the  consideration  in  a  grant  of  land,  if 
made  by  a  third  person,  being  in  law  sufficient  to  raise  a 
resulting  trust  in  his  favor.  Flagg  v.  Mann,  2  Sumner, 
603,  528;  1  Sand.  Uses,  227;  11  John.  96;  2  Story,  Eq. 
Jur.  ^  765 ;  Scoby  v.  Blanchard,  3  N.  Hamp.  R.  176;  Frit- 
chard  v.  Brown,  4  N.  Hamp.  R.  401 ;  Sugd.  Vend.  416;  10 
Ves.  511;*  15  Ves.  50;  6  John.  Ch.  1;  2  John.  Ch.  405; 
1  John.  Ch.  582 ;   3  Ves.  707,  712 ;    Smith  v.  Burnham, 

3  Sumner,  458-471. 
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But  you  cannot  prove  a  resulting  trust,  by  parol,  in  any 
other  way,  (2  John.  Ch.  205 ;  1  Edeu,  515 ;  4  East,  477,) 
than  paying  a  consideration,  or  possibly  conveying  without 
consideration.    20  Pick.  404. 

Some  of  the  former  trusts,  as  to  Stow,  Bradshaw,  the 
Coombses,  and  the  Goodalcsand  Draper,  are  quite  clear  from 
several  of  these  circumstances,  as  well  as  a  writing  or  bond 
by  the  Goodales  and  Draper.  But  here,  the  transaction  be- 
tween the  town  and  Hunter,  which  succeeded  and  was  sub- 
stituted for  the  others,  is  proved  and  sustained  under  the 
Statute  of  Frauds,  by  a  part  performance,  having  such  a 
contract  in  his  favor,  which  has  before  been  mentioned,  and 
not  a  mortgage  or  trust,  resulting  or  otherwise.  It  is  proved 
by  a  part  performance,  as  well  as  in  part  by  some  notes  in 
writing,  and  on  the  records  of  the  town.  Some  of  the 
necessary  ingredients  are  wanting,  as  between  Hunter  and 
the  town,  to  show  a  trust  or  mortgage,  though  none  are  as 
between  Hunter  and  the  Goodales  and  Draper. 

But  none  of  the  necessary  ingredients  are  wanting  be- 
tween Hunter  and  the  town,  to  take  this  new  contract  out  of 
the  Statute  of  Frauds,  as  a  contract,  not  a  mortgage  or  trust, 
but  still  a  contract  in  respect  to  some  interest  in  lands. 
Because  it  was  speedily  and  deliberately  executed  in  part, 
and,  however  at  law  in  some  States,  as  in  Massachusetts,  a 
part  performance  may  not  be  regarded  as  sufficient  to  take 
out  of  the  statute  a  parol  contract  as  to  the  interest  in  lands ; 
yet  in  equity,  where  the  present  case  is  now  pending,  no 
doctrine  is  better  settled  than  that  part  performance  is  suffi- 
cient to  satisfy  the  demands  of  the  statute.  See  cases 
before  cited. 

If,  after  so  large  a  part  performance  as  here,  of  a  contract 
like  this,  a  Court  of  Equity  were  not  to  require  a  further  and 
full  execution  of  it,  nor  remit  the  complaining  party  to  his 
original  rights  under  the  former  trust,  it  would  make  the 
Statute  of  Frauds,  if  resting  on  that  as  an  excuse,  an  in- 
strument to  work  fraud  rather  than  prevent  it. 
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Especially  is  the  case  supported  sufficiently,  when  to  this 
is  added,  several  votes  and  records  of  the  town  strongly 
indcative  in  writing  of  such  an  original  agreement  with 
Hunter,  substantially,  as  the  bill  alleges.' 

Length  of  time,  however,  is  interposed  here  in  a  special 
plea,  as  a  bar  to  the  fulfilment  of  this  contract. 

Time  is  not  always  the  essence  of  a  contract,  and  especi- 
ally if  no  change  has  happened  in  the  value  of  the  property, 
or  situation  of  the  parties,  rendering  a  fulfilment  just  or 
proper.     Brashier  v.  GrcUz,  6  Wheat  628. 

Here  time  has  had  no  efiect  on  the  giving  of  the  deed, 
being  all  which  remains  to  be  performed,  except  to  render  it 
more  proper,  rather  that!  excusing  it. 

In  fine,  I  am  satisfied,  that  the  view  taken  by  me  concern- 
ing the  agreement,  is  the  only  view  of  the  matter  which 
can  be  sustained  by  the  evidence,  and  which  is  competent 
and  legal  in  this  class  of  cases,  so  as  to  permit  any  relief 
whatever  to  the  plaintiff. 

And  though  this  relief  is  a  small  one,  considering  the 
length  of  possession,  which  has  been  enjoyed,  yet  it  is  a 
relief  in  conformity  with  what  the  contract  was  and  what  it 
required,  and  what  appears  already  to  have  been  done  by 
the  town,  and  which  may  at  least  prevent  future  litigation 
as  to  the  title  of  the  premises  set  off. 

In  short,  also,  it  is  a  relief  which,  if  given  at  the  time  by  the 
town,  vesting  an  absolute  title  then  in  David  Hunter,  to  what 
was  set  off,  would  probably  have  satisfied  him,  made  him  in 
some  degree  independent,  and  prevented  the  long  and  expen- 
sive litigations  and  heart-burnings  since  existing  between 
the  parties.  And  it  is  one,  which  it  is  equitable  and  just  to 
require  of  the  town,  when  by  letting  the  heirs  remain  there 
80  long,  the  town  has  allowed  an  expectation  to  be  formed 
that  the  title  was  to  be  vested  in  David  Hunter  and  his 
heirs,  and  by  thus  strengthening  the  idea  set  up  in  the  bill 
of  their  original  agreement  to  convey  such  a  title,  the  town 
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cannot  qomplain  of  being  now  required  to  carry  that  agree- 
ment into  complete  effect 

The  misfortune  in  the  disposal  of  this  case  will  probably 
be,  that  neither  party  will  obtain  what  it  asks,  and  thus  both 
be  disappointed ;  and  beside  this,  that  the  expectation  of  the 
parties  on  both  sides  are  raised  so  high,  and  they  have  liti- 
gated their  claims  so  long  and  with  such  zeal,  they  neither 
of  them  will  be  satisfied  with  moderation  and  the  smallness 
of  the  relief  granted,  but  look  to  the  whole  or  nothing. 

But  if  the  relief  shall  go  to  the  extent  of  the  evidence  and 
the  law,  as  well  as  the  justice  of  the  case,  the  Court  will 
be  content  under  the  severe  labor,  which  the  hearing  and 
investigation  have  required  from  it. 

Some  doubts  have  occurred,  whether  the  bill  is  in  a  form, 
under  which  a  specific  performance  of  this  agreement  can  be 
decreed,  even  to  this  extent,  as  the  specific  relief  asked  for  is 
rather  to  enforce  the  idea  of  a  mortgage  or  trust  than  this 
original  agreement,  as  set  out. 

But  as  the  bill  asks  likewise  for  any  other  relief  proper  in 
the  premises,  (see  Mitford's  Eq.  PL  38,  39 ;)  as  it  deems  the 
existence  of  this  agreement  a  contract  and  avers  a  breach  of 
it;  and  as  the  Court  is  satisfied  that  such  an  agreement  was 
made,  and  if  made,  the  answer  admits  and  all  the  proof 
corresponds,  that  it  never  has  been  entirely  fulfilled;  I  think 
it  proper  to  decree,  that  the  town  proceed  to  execute  a  release 
of  all  its  interest  in  the  premises  in  controversy,  occupied 
by  David  Hunter  and  his  heirs  since  1822 ;  and  thereupon 
that  the  complainant,  representing  said  Hunter's  heirs,  re- 
lease to  the  town  his  interest  in  the  rest  of  the  farm  in  con- 
formity to  what  was  originally  stipulated. 

Let  a  master  be  appointed  to  see  these  conveyances  pre- 
pared and  executed. 

Costs  for  the  complainant 

After  the  opinion  was  delivered  in  this  case,  and  a  decree 
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made,  a  petition  was  filed  for  a  re-bearing.  It  stated  ^o  new 
evidence  discovered,  nor  any  supposed  mistake  in  law  or 
fact,  but  asked  for  leave  to  have  re-examined  and  decided 
tbe  points,  whether  the  land  and  buildings  assigned  to  David 
Hunter  were  so  much  in  value  as  ought  to  have  been 
awarded  to  him,  and  whether  he  had  ever  actually  accepted 
them  in  satisfaction  of  the  agreement  It  was  argued, 
that  as  the  relief  asked  for,  and  the  arguments  were  not 
directed  mainly  to  these  inquiries,  they  ought  to  undergo 
further  consideration  and  a  revision. 

But  the  Court  held,  that  the  grounds  assigned  were 
insufficient  to  justify  the  grant  of  a  re-hearing.  It  was  not 
set  out,  that  any  new  testimony  on  those  points  had  been 
discovered  since  the  opinion  was  pronounced,  or  could  be 
furnished ;  or  that  any  thing  else  had  occurred  which  would 
justify  a  new  trial  in  a  case  at  Common  Law.  That  was 
one  test  in  such  applications,  and  a  very  important  one. 
Daggett  V.  Emersofi,  1  Woodb.  &  Min.  1;  Emerson  v. 
Davis,  Ibid.  21. 

The  application  rested  merely  on  the  ground,  that  the 
complainant  supposed  sufficient  attention  and  argument  had 
not  already  been  given  to  the  evidence,  concerning  the  value 
of  the  farm,  compared  with  the  advances  made  by  the  town, 
and  concerning  the  object  of  Hunter  and  the  town  in  having 
the  tract  set  off  and  buildings  provided  by  the  town  for  him, 
and  the  acceptance  thereof,  in  fulfilment  of  their  contract. 
It  is  true,  that  the  counsel  for  the  complainant  introduced 
much  evidence  in  the  case,  and  argued  it  as  to  that  value, 
chiefly  with  a  view  to  the  question  of  a  trust  or  mortgage, 
to  be  inferred  from  the  difference  in  the  value  of  the  farm, 
from  the  sums  advanced  by  the  town;  and  it  is  equally  true, 
that  the  evidence  and  argument  on  the  other  side,  as  to 
that  value,  were  devoted  chiefly  to  the  same  question. 

But  the  evidence  as  to  the  value  and  the  arguments  on  it 
were,  in  truth,  very  full,  and  were  much  considered  by  the 

VOL.  n.  18 
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Court;  and  whether  they  are  applied  to  the  question  of  a 
trust,  or  the  fulfilment  of  a  contract  to  convey  to  Hunter  all 
beyond  a  certain  value,  is  immaterial,  if  nothing  new  can 
be  added  to  it,  and  it  has  already  been  commented  on  and 
considered  deliberately  in  this  connection. 

In  respect  to  the  other  question,  the  acceptance  of  what 
w^  set  off  to  Hunter,  as  a  fulfilment  of  the  contract  by  the 
town,  the  Court  suggested  to  counsel,  during  the  hearing, 
the  importance  of  it,  and  fully  examined  the  value  of  the 
whole  premises  in  1821,  as  compared  with  what  the  town 
had  paid,  in  order  to  see  if  such  acceptance  was  from  that 
circumstance  probable  or  improbable. 

After  so  long  a  lapse  of  time,  and  so  great  a  change  in  the 
intrinsic  value  of  the  farm,  and  of  the  goodness  or  certainty 
of  the  title,  it  would  not  be  safe  to  disturb  such  a  transac- 
tion for  any  small  difference  in  opinion  now  as  to  value  at 
that  time;  and  it  is  a  controlling  fact  on  this  question,  ad- 
mitted by  the  complainant,  as  well  as  proved  by  the  respon- 
dents, that  Hunter  then  tried  in  vain  for  some  time,  to  pro- 
Qure  any  person  to  give  so  much  as  the  town  did  by  this 
arrangement.  If  the  farm  was  then  under  any  circumstance 
worth  more  than  they  advanced  in  money  to  others,  and  set 
off  to  Hunter  in  land  and  buildings,  why  did  he  not  succeed 
in  getting  more  ?  Why  could  he  not  get  even  as  much  after 
repeated  trials  and  considerable  delay  ? 

This  application  for  a  re-hearing  is,  therefore,  not  granted. 

Another  question  has  been  raised,  since  the  opinion,  as  to 
cost.  It  has  been  argued  at  length  on  both  sides.  The 
complainant  claims  full  costs,  while  the  respondents  object  to 
this,  and  ask,  as  equitable,  a  division  of  the  costs  or  an  al- 
lowance of  none  to  either  party. 

The  rule  at  law  to  allow  cost  to  the  prevailing  party,  is, 
to  be  sure,  not  universal  even  there. 

But  it  is  prima  facie  to  govern ;  and  unless  exceptions  are 
shown,  the  costs  follow  the  judgment  on  the  merits.    If  the 
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Court  have  no  jurisdiction,  (see  cases  in  Rangely  v.  Bum' 
ham,  post,)  or  different  issues  are  found  for  different  parties, 
the  general  rule  yields.    9  Gill  &  Johns.  116. 

So  there  is  one  case  at  law,  where,  by  express  statute,  a 
plaintiff  is  not  only  deprived  of  cost,  though  allowed  to  have 
judgment  for  his  debt,  and  where,  though  the  defendant  is 
found  to  be  indebted  to  him,  the  Court  is  authorized,  in  its 
discretion,  to  make  him  pay  costs  to  the  defendant 

It  is  where  a  creditor  sues  in  this  Court,  and  receives  less 
than  $500.    See  Act  of  Sept  1789 ;  1  Stat  at  Large,  183. 

But  I  do  not  see,  that  this  furnishes  any  analogy  to  assist 
us  here,  as  there  the  loss  of  cost  is  imposed  as  a  penalty  for 
suing  here,  when  his  debt  was  not  large  enough  to  justify 
his  resorting  to  this  tribunal ;  and  the  payment  of  cost  to  the 
defendant,  in  the  discretion  of  the  Court,  is  to  punish  the 
plaintiff  further,  if  he  has  been  guOty  of  bringing  the  de^ 
fendant  for  a  frivolous  claim,  that  could  have  been  more 
cheaply  and  appropriately  settled  in  some  other  Court,  or 
has  been  brought  here  with  an  apparent  view  to  vex  the 
defendant  with  additional  expense  and  inconvenience  in 
defending  here,  rather  than  in  some  State  Court. 

But  no  notice  of  that  kind  is  manifest,  and  none  could  in 
this  case  be  gratified  in  this  way  if  it  existed,  when  the 
defendant  is  situated  so  near,  and  the  evidence  is  taken 
entirely  in  depositions. 

In  equity,  the  departures  from  the  general  rule  are  more 
frequent  than  at  law,  and  extend  to  several  classes  of 
cases. 

Thus  costs,  there,  may  be  given  to  neither  party,  or  some 
to  one  and  some  to  the  other,  or  all  to  one  side,  as  the  justice 
of  the  whole  case  may  seem  to  demand.  Brinckerhoff  v. 
Lansififff  4  John.  Ch.  79 ;  Saunders  et  al  v.  Frost,  6  Pick. 
272. 

Some  decisions  seem  even  to  look  to  the  hardships  of  the 
case  as  one  guide.    Shaver  v.  Radiey,  4  John.  Ch.  310. 
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And  at  ane  time  in  England,  mere  '*  conscience  was  ap- 
plied to  fixing  the  amount  so  to  be  paid."  1  Spen.  Eq.  Jur. 
392. 

Under  this  rule,  the  cost  was  made  less,  for  the  "  wrongful 
▼exation"  by  the  defendant,  '4n  respect  he  hath  married 
the  defendant's  daughter."  See  a  case  A.D.  1690 ;  Ibid.  note. 

This  is  a  looseness  in  discretion  hardly  to  be  tolerated  in 
this  age.  Any  discriminations  of  a  more  equitable  character 
are  very  troublesome,  and  frequently  require  a  re-considera- 
tion and  re-argument  of  almost  the  whole  cause,  in  order  to 
balance  or  fix  the  preponderance  of  merits  beyond  the  naked 
decree  entered  by  the  Court. 

And  this  course  has  proved  so  embarrassing  as  to  have 
caused  regret  with  Lord  Eldon,  that  the  same  rule  was  not 
allowed  to  prevail  in  equity  on  this  subject  as  at  law.  11 
Yes.  458y  462,  note ;  Beames  on  Costs,  61,  62. 

So,  then,  it  is  settled,  that  though  costs  are  discretionary 
ia  Chancery,  {Bromley  v.  Holland,  7  Yes.  3;  11  Yes.  462,) 
yet  they  go  to  the  prevailing  party  in  equity  as  at  law, 
prima  facie.  7  Yes.  3,  note;  Vancouver  v.  Bliss,  11  Yes. 
462;  Saunders  v:  Frost,  5  Pick.  260;  11  Pick.  446-449; 
23  Pick.  506;  1  Hopk.  314;  2  Banb.  Ch.  P.  321,  322;  2 
Mad.  Ch.  P.  554,  666. 

And  though  if  both  parties  are  in  fault,  the  Court  may 
give  cost  to  neither.  5  Pick.  274 ;  Crippen  v.  Heermancef 
9  Paige,  211 ;  4  John.  Ch.  79 ;  2  Mad.  Ch.  P.  564,  655. 

Yet  of  two  innocent  persons,  the  burthen  of  cost  must  fall 
on  him,  who  undertakes  to  give  a  title  to  another,  which  he 
does  not  give.    Edwards  v.  Harvey,  Coop.  4Q. 

More  especially  is  this  the  case  if  the  unsuccessful  party 
knew  his  obligation  or  was  bound  to  know  it,  having  made 
the  contract  himself,  and  not  a  testator  or  third  party  doing 
it    11  Pick.  446. 

Though  the  town  here  acted  by  agents,  and  they  often 
change,  and  may  be  capricious  in  their  course,  yet  the  town 
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was  bound  in  this  case  to  fulfil  their  contracts,  and  probably 
knew  the  whole  extent  of  them.  True,  it  has  further 
been  held,  that  if  one  fails  in  the  substance  of  his  claim, 
his  costs  may  be  restricted.     TTie  Packet^  3  Mason,  340; 

1  Paige,  Ch.  192.  Or  costs  may  be  given  against  him. 
13  Price,  500. 

Yet,  then,  it  will  not  be  reasonable  to  do  it,  if  the  other 
party  contested  some  points,  which  were  material,  and  to 
which  the  evidence  and  cost  are  pertinent     10  Price,  62; 

2  J.  J.  Marsh.  443 ;  3  A.  K.  Marsh.  368;  1  Dana,  331 ;  Jacob, 
Ch.  674. 

Nor  if  the  defendant  is  in  default  or  wrong,  though  the  sum 
lecovered  be  small.     Smithes  Exec  v.  Loyal^  10  Price,  62. 

In  the  equity  courts  in  this  country,  the  discretion  used 
has  been  broader  than  in  courts  of  law;  but  I  think  not 
generally  so  wide  and  minute  as  in  England. 

The  inclination  should,  in  my  opinion,  be  to  conform  to 
the  standard  established  at  law,  unless  in  extreme  or  strong 


Hence,  when  the  final  and  sole  decree  on  the  merits  is  for 
CMie  party,  full  costs  should  usually  follow  for  that  party. 

Here,  too,  no  technical  issues  were  formed,  some  of  which 
were  found  for  one,  and  some  for  the  other  party,  and  thus 
justify  costs  for  each,  where  prevailing.  But  the  question 
presented  by  the  bill  and  answer  was  a  single  one,  in  regard 
to  a  failure  by  the  town  to  perform  all  its  duties  and  obliga- 
tions to  David  Hunter,  and  a  final  decree  was  entered  on 
that  alone. 

It  is  true  that  several  transactions  were  necessarily  to  be 
considered  in  deciding,  that  running  through  near  a  quarter 
of  a  century,  and  some  different  positions  were  assumed  in 
respect  to  what  particular  act  or  obligation  the  town  was 
deficient  in  under  its  agreement,  in  1821. 

But  still  the  rights  of  Hunter,  first  in  trust  or  mortgage, 
and  then  as  entitled  under  a  specific  contract,  substituted  for 

18* 
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the  trust  or  mortgage,  were  arened  in  the  bill,  and  sustained 
by  the  Court ;  and  the  only  departure  from  the  leading  posi- 
tions of  the  bill  was,  that  a  neglect  by  the  town  to  fulfil  that 
specific  contract  did  not  revive  the  former  trust  or  mort- 
gage, but  merely  gave  a  right  to  redress  by  a  suit  at  law, 
or  in  chancery  by  specific  performance,  rather  than  an 
enforcement  of  the  former  trust 

The  great  controversy  in  the  cause,  was,  therefore,  sus- 
tained by  the  complainant,  an  obligation  to  him  by  the  town 
not  fulfilled.  But  the  quantity  and  form  of  redress  were, 
to  be  sure,  not  such  as  he  contended  for,  not  so  much  land 
or  money  as  he  expected,  and  not  by  a  trust  or  mortgage, 
but  a  specific  performance  of  a  contract  which  had  been 
agreed  on. 

But  under  these  circumstances,  I  think  he  is  to  be  consid- 
ered  as  the  prevailing  party  in  the  chief  matter  of  dispute. 
And  here,  though  the  extent  and  mode  of  relief  are  not  that 
which  he  contended  for,  he  is  still  the  prevailing  party  in 
the  proceedings,  and  the  only  decree  in  the  case  is  in  his 
favor. 

The  duty  on  the  part  of  the  complainant  to  release  his 
interest  in  the  rest  of  the  farm,  after  receiving  a  deed  from 
the  town  of  what  was  agreed  to  be  conveyed,  is  a  duty 
admitted  virtually  in  the  bill,  and  not  contested  nor  decreed 
by  the  Court,  except  as  being  a  mere  conceded  consequence 
or  condition  of  the  town's  previous  release. 

Again,  though  the  range  of  proofs  here  has  been  very 
wide,  I  do  not  see  that  any  great  branch  of  evidence  or 
argument  in  the  case  has  been  gone  into,  which  was  not 
pertinent  and  material  to  the  merits,  after  the  unusual 
lapse  of  time  since  the  events  happened,  and  the  wide 
circumstantial  evidence  obliged  to  be  brought  to  bear  on 
the  case,  mostly  by  parol  testimony  after  so  many  years. 

The  expenses  have  undoubtedly  been  large,  as  the  suit 
has  been  long  pending,  and  obliged  to  be  sustained  or  re- 
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batted  by  such  a  long  series  of  facts,  and  such  a  broad  and 
general  range  of  inquiry. 

But  they  must  fall,  I  think,  more  equitably,  where  the 
judgment  on  the  merits  has  fallen.  The  facts  have,  for- 
tunately for  the  town,  turned  out  to  be  such  as  to  exonerate 
the  town  from  any  further  important  obligation  in  point  of 
labor  or  expense,  it  being  only  the  giving  of  a  deed.  Yet  it 
18  an  obligation  involving  in  principle  the  whole  title  of 
David  Hunter  and  his  heirs  to  all  which  they  were  to 
receive  under  the  contract  that  has  been  broken,  and  which 
was  denied  in  the  answer,  and  has  been  resisted  in  argu- 
ment 

The  usual  costs,  then,  are  to  be  allowed  to  the  complain- 
ant, and  if  a  difficulty  occurs  in  the  taxation,  let  it  be  referred 
to  the  same  master  to  whom  the  reference  was  made  con- 
oeming  the  deeds  to  be  executed. 


Ernest  Fiedler  et  ctl  vs.  Ansel  Carpenter  et  aL 

Aii«ineiidinent  may  be  allowed  of  a  declaration  after  a  special  plea,  replication  and 

demnrrer,  prorided  the  caase  of  action  remains  the  same,  and  costs  are  paid| 

arising  from  the  demurrer. 
A  declaration  is  not  good  in  a  writ  of  entry  to  foreclose  a  mortgage,  unless  counting 

on  a  mortgage,  and  using  words  to  show  that  a  foreclosure  is  desired  rather  than 

possession  to  take  the  profits. 
When  amended  in  proper  form,  rum  tenure  is  a  bad  plea  to  such  a  declaration^ 

whether  put  in  by  the  mortgagor  or  any  other  person  in  possession,  who  is 

•aed. 
To  most  real  actions,  mm  tenure  is  in  Massachusetts  a  good  plea  either  in  bar  or 

abatement ;  though  in  some  States  and  in  England  it  is  good  only  in  abatement. 

This  was  a  writ  of  entry  for  a  tract  of  land,  situate  in 
Attleborough,  counting  on  the  seizin  of  the  demandants 
within  twenty  years,  and  a  disseizin  by  the  tenants. 
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The  latter  pleaded  in  bar,  that  a  portion  of  the  premises 
belonged  to  one  Joseph  Wilkinson,  and  they  held  it  under 
him  as  tenants  at  will  only,  and  as  to  the  residue,  that  he 
had  a  mortgage  thereof,  under  which,  since  this  suit  was 
instituted,  he  had  entered  and  dispossessed  them. 

The  demandants  replied,  that  the  tenants  and  one  Royal 
Sibly,  long  before  the  date  of  this  suit,  conveyed  the  de- 
manded premises  to  them  in  mortgage,  to  hold  the  same  in 
fee  and  mortgage  by  the  defendants,  and  has  since  disseized 
them  thereof.    To  this  the  tenants  demurred. 

The  demandants  afterwards  moved  for  leave  to  amend  their 
declaration  by  inserting,  in  the  appropriate  places,  that  they 
were  seized  of  the  premises  in  mortgage  as  well  as  in  fee. 

The  case  was  submitted  without  argument  for  the  tenants, 
but  on  the  part  of  the  demandant  several  cases  were  cited  in 
writing  in  support  of  judgment  in  his  favor,  as  if  on  a 
mortgage,  for  the  balance  alleged  to  be  due. 

Farnsworth^  counsel  for  the  demandants ;  T.  Coffin^  for 
the  tenants. 

Woodbury,  J.  The  first  question  in  this  case  relates  to 
the  propriety  of  the  amendment,  asked  for  by  the  de- 
mandants. 

There  can  be  no  doubt,  that  the  suit  in  point  of  fact  was 
brought  for  the  purpose  of  foreclosing  a  mortgage  from  the 
tenants  to  the  demandants,  though  one  is  not  referred  to  in 
the  declaration.  An  amendment  is  usually  permissible  when 
the  cause  of  action  is  the  same,  and  the  evidence  to  be  offered 
is  the  same.    Perly  v.  Brown,  12  N.  Hamp.  R.  493. 

The  tenants  do  not  in  their  plea  deny  the  seizin  of  the 
demandant,  nor  set  up  any  title  in  themselves  to  any  free- 
hold in  the  premises.  And  when  the  demandants,  in  their 
replication,  describe  their  seizin  to  be  by  means  of  a  mort- 
gage from  the  tenants  to  them,  the  demurrer  to  this  replica- 
tion admits  the  truth  of  that  allegation. 
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If  an  amendment,  then,  is  granted,  so  as  to  introduce  this 
admitted  fact  in  the  declaration,  the  real  cause  of  action  will 
not  be  changed  thereby,  and  the  recovery  will  be  for  less 
than  it  might  be  on  the  original  declaration.  That  is,  it 
would  be  then  only  as  in  mortgage  or  conditional,  whereas 
now,  it  would  be  absolute  if  at  all  for  the  demandants. 

But  as  the  demandants  might  now  not  be  entitled  to  judg- 
ment at  all  against  the  tenants,  if  claiming  a  fee  against 
them  not  in  mortgage;  and  they  pleading  non  tenurCj  or 
that  they  bold  less  than  a  freehold  estate,  the  amendment 
may  be  very  important  in  respect  to  costs  in  this  action, 
and  may  save  the  expense  of  a  new  suit  to  foreclose  the 
mortgage. 

I  shall,  therefore,  allow  it,  but  the  application  for  it  being 
so  late,  after  plea  pleaded  in  bar,  and  the  change  caused  by  it 
haying  so  important  an  influence,  it  must  be  on  terms. 
The  10th  rule  of  this  Court  requires  special  terms,  if  an 
amendment  be  not  asked  till  an  issue  is  joined. 

Those  terms  would  be  all  the  costs  to  the  tenants,  and 
none  to  the  demandants  till  the  motion  was  made,  if  the 
tenants  had  any  equities  in  their  defence,  or  could  have  been 
at  all  misled  as  to  the  wishes  of  the  demandants  originally 
to  do  nothing  except  foreclose  their  mortgage. 

As  the  circumstances  stand,  however,  though  not  probably 
misled,  yet  the  tenants  have  been  obliged  to  plead  specially 
before  the  leave  to  amend  was  asked,  and  the  amendment  is 
an  important  one.  They  are,  therefore,  to  have  their  own 
costs  up  to  the  time  of  the  amendment  asked,  but  nothing 
since. 

The  next  question  is,  supposing  the  amendment  made, 
can  the  demandant,  after  the  plea  bf  non  tenure  in  bar, 
have  judgment  to  foreclose  his  mortgage  against  the 
tenants  1 

This  question  seems  fully  settled  in  this  State  by  several 
adjudged  cases,  mostly  referred  to  by  the  counsel  for  the  de- 
mandant 
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It  is  well  established,  that  after  such  a  plea  as  this  in  abate- 
ment, to  such  a  writ  as  this  was  originally,  the  action  can- 
not proceed,  as  a  fee  cannot  be  demanded  of,  or  a  seizin 
restored  by,  a  tenant  unless  claiming  at  least  a  freehold 
estate.  Brcwn  v.  MiUimore,  2  N.  Hamp.  442 ;  Steams,  Real 
Actions,  207. 

It  seems  also  to  have  been  held  in  Massachusetts,  that 
ntm  tenure  may,  as  done  here,  be  pleaded  in  bar  as  well  as 
in  abatement.  Fales  v.  Gibbs,  5  Mason,  C.  C.  465 ;  Jackson 
on  Real  Actions,  91,  92;  3  Mass.  312;  10  Mass.  64;  11 
Mass.  216. 

But  the  Supreme  Court  of  the  United  States  have  in  one 
case  considered  the  matter  properly  pleaded  in  abatement 
only.    8  Cranch,  229. 

And  the  practice  accords  with  that  in  New  Hampshire 
and  in  England.  2  N.  Hamp.  10,  442 ;  Booth  on  Real  Ac- 
tions, 28;  Rastell's  Entries,  225. 

And,  perhaps,  the  allowance  of  it  in  bar  is  justifiable  only 
in  States  and  Courts  where  pleas  in  abatement  must  be  filed 
early  in  the  term. 

As  this  Court  must,  in  the  practice  in  this  respect,  comply 
with  what  existed  here  in  1789,  (10  Wheat.  1,  51,)  and  for 
aught  which  appears,  it  was  the  same  then  as  now,  this 
plea  would  be  valid  against  the  original  form  of  the  action. 

But  as  it  is,  after  amended,  so  as  to  be  an  action  by  a 
mortgagee  against  the  mortgagor,  to  foreclose  the  mortgage, 
it  seems  fully  settled  in  this  State,  that  non  tenure^  however 
pleaded,  is  no  defence  to  an  action  appearing  in  the  declara- 
tion to  be  for  that  purpose.  Penniman  v.  Spencer,  13  Mass. 
429,  430;   Wolcott  v.  Spencer,  14  Mass.  412;  15  Mass.  268. 

If  it  was,  a  mortgage  could  seldom  be  foreclosed  by  a  suit, 
as  the  mortgagor  usually  remains  in  possession,  and  as  a 
mortgagor,  he  is  at  law  never  tenant  of  the  freehold,  but 
commonly  a  mere  tenant  at  will,  and  being  only  such  a 
tenant  quodam  modo.    1  Powell  on  Mort  136,  137 ;  1  N. 
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Hamp.  R.  169;  Doug.  22,  282;  Cholnumddey  v.  ClinUmy 
2  Jac.  &  Walk.  183 ;  Waltham  Bank  v.  Waltham,  9  Law 
Rep.  210,  211. 

The  action  to  foreclose  may,  therefore,  be  against  any 
person  in  possession.  Hunt  v.  Hunt^  17  Pick.  121 ;  Sheltan 
V.  Atkins,  22  Pick.  74. 

And  it  is  not  brought  so  much  to  recover  seizin  as  to 
collect  the  debt  due,  and  the  demandant  is  not  to  be  put  in 
possession,  if  the  debt  is  paid  within  the  .time  allowed  by 
law  by  any  one  in  possession. 

In  this  particular  case,  where  the  tenant  himself  executed 
the  mortgage  to  the  demandant,  it  is  argued,  also,  that  the 
latter  is  estopped  by  his  deed  to  deny  he  is  tenant  of  the 
freehold  to  the  demandant. 

But  no  precedent  is  cited  to  support  this  view,  and,  on 
principle,  it  strikes  me,  that  he  would  be  estopped  to  deny 
only,  that  he  once  was  possessed  of  a  freehold,  when  he 
made  the  conveyance,  rather  than  that  he  was  when  the  suit 
was  brought  The  deed  rather  shows  that  he  has  parted  with 
a  freehold,  than  retains  it 

It  is  true,  that  in  equity  the  mortgagor  is  sometimes  con- 
sidered still  to  retain  an  equitable  freehold.  Pow.  on  Mort 
167,  a ;  1  Atk.  603. 

And  that  may  be  one  additional  reason  why  in  this 
proceeding,  under  a  statute,  which,  in  a  suit  at  law,  allows 
the  mortgagor  time  to  redeem,  instead  of  considering  the 
estate  as  forfeited  by  non-payment  at  the  day  agreed,  the 
mortgagee  should  recover,  though  the  mortgagor,  as  tenant, 
pleads  non  tenure, 

A  mortgagor  is  treated  in  America  as  having,  for  most  pur- 
poses at  law,  a  freehold,  till  he  quits  possession,  as  against 
all  but  the  mortgagee.  4  Kent,  C.  160;  3  Wheat  226,  note ; 
6  Johns.  290. 

Some  of  the  cases  seem  to  hold  the  same  as  against  the 
mortgagee,  and  the  latter  as  possessing  only  a  chattel  in- 
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terest.  Clark  v.  Beach,  6  Conn.  142 ;  20  Maine,  111 ;  11  N. 
Hamp.  65. 

But  this  is  doubtful,  except  for  certain  purposes,  as  dower, 
taxation,  voting,  settlement  cases,  &c.  2  Greenl.  R.  173,  387; 
6  N.  Hamp.  25 ;  WaUham  Bank  v.  Waliham,  9  Law  Rep. 
211 ;  11  N.  Hamp.  R.  62,  274 ;  10  N.  Hamp.  R  504. 

In  these  the  mortgagor  in  possession  is  often  to  be  consid- 
ered as  the  owner.  2  Doug.  631 ;  Rigney  y.  Lovyoy,  13  N. 
Hamp.  251;  5  N.  Hamp.  420,  430. 

It  may  be  also,  that  when  one  has  disseized  or  entered  on 
his  grantee,  he  may  not  be  allowed  "  to  qualify  his  own 
wrong."    Jack,  on  R.  A.  97 ;  Golds.  43. 

But  whichever  of  these  may  be  the  true  grounds,  or  the 
strongest  for  the  decision  of  the  Court,  it  is  in  favor  of  sus- 
taining an  action  like  this  in  the  amended  form  by  the  mort- 
gagee against  his  mortgagor.  The  demandants  must  take 
care  to  insert  in  the  amendment  any  averment  required  by 
the  practice  here  to  justify  a  judgment  of  foreclosure,  and 
not  a  mere  judgment  for  possession  to  receive  the  rents  and 
profits. 

Let  the  entry,  then,  be,  that  the  demandants  are  allowed 
to  amend  on  paying  the  tenants  their  cost  till  the  motion 
was  made,  and  then,  that  the  replication  is  good,  and  the 
demandants  entitled  to  judgment  for  a  foreclosure  of  the 
mortgage. 
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Samuel  J.  Foster  ei  al,  in  Equity, 

vs. 
Jous  H.  SwASEY  et  al. 

A  complainant  in  chancery,  residing  in  another  State,  but  in  the  same  circuit,  can- 
not be  required  to  famish  security  for  costs,  except  at  the  first  term. 

When  redress  is  sought  in  chancery,  it  cannot  be  granted  in  the  Courts  of  the 
United  States,  howe?er  it  may  be  in  England,  or  in  the  States,  if  the  redress  is 
in  every  way  as  full  and  appropriate  at  law.  This  objection  may  be  taken  on 
demurrer,  when  it  appears  on  the  face  of  the  bill,  but  is  not  too  late  at  the 
hearing,  if  aAer  an  answer  no  disclosure  is  obtained. 

An  averment  of  fraud  in  the  sale  of  a  promissory  note,  and  a  request  for  a  discor- 
ery  of  facts  accompanying  the  sale,  furnish  sufficient  ground  for  jurisdiction  in 
chancery,  and  the  proceedings  once  properly  begun  there,  will  be  continued , 
when  important  facts  are  thus  disclosed,  and  the  subject  in  controrersy  is  one 
proper  for  chancery,  as  well  as  a  Court  of  Law. 

Ab  expression  of  belief,  by  the  Tender  of  a  note,  that  the  maker  is  responsible,  is 
squiralent  to  an  assertion  that  he  is  so,  if  meant  to  be  so  understood,  and  if 
made  with  knowledge  that  he  was  not  responsible. 

Where  the  rendor  receires  valuable  property  for  such  note,  and  no  payment  is 
aiade  for  part  of  the  price  except  in  the  note,  the  owner  of  the  property  is  enti* 
tied  to  recover  that  part,  or  damages  equal  to  it,  if  the  signer  of  the  note  was 
worthless,  and  so  known  to  be  by  the  vendor  of  the  note. 

A  special  agent  has  no  power  to  go  beyond  what  is  confided  to  him,  in  making  a 
trade,  so  as  to  bind  his  principal  by  any  contract  he  thus  makes,  but  is  liable 
for  himself.  Yet  a  contract  made  by  such  an  agent,  by  means  of  false  and  fraud- 
ulent assertions,  is  void,  and  may  be  rescinded  or  damages  given  in  a  suit  against 
the  principal,  if  the  latter  received  the  benefits  and  proceeds  of  it. 

Qnusre.  If  notes  are  soM,  which  are  worthless,  and  the  purchaser  does  not  spe- 
cially agree  to  take  the  risk,  whether  he  may  not  recover  the  consideration  paid 
for  them. 

This  was  a  bill  in  equity,  alleging  that  the  plaintiffs,  about 
the  5th  of  August,  1842,  sold  to  the  defendant,  through  his 
agent,  T.  George,  a  certain  quantity  of  lumber,  and  received 
in  part  payment  thereof,  a  draft  on  the  defendant,  and,  for 
the  residue,  a  note,  dated  July  23,  1842,  for  $910,  made 
by  M.  M.  Rice  of  Brighton,  to  E.  Rice,  and  by  him  indorsed, 
payable  in  four  months  at  the  Suffolk  bank. 
It  further  averred,  that  the  note  has  never  been  paid; 
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that  the  drawer  and  indorser  were  insolvent,  and,  when 
sending  the  note  to  his  agent,  the  defendant  knew  the  same 
to  be  worthless,  and  that  he  obtained  it  without  consid- 
eration. 

That  the  note  was  represented  by  the  agent  to  them  to  be 
good,  and  thus  the  defendant  ''committed  a  gross  fraud  on 
them,  and  he  ought  in  equity  to  pay  to  your  orators  the 
whole  amount  of  the  said  note,  with  interest  and  damages 
therefor." 

A  disclosure  was  also  asked  as  to  certain  facts  material  in 
the  case,  and,  after  being  made,  a  decree  was  requested  for 
such  other  relief  as  the  case  and  equity  may  require. 

The  answer  denies,  that  the  defendant  became  possessed 
of  the  note,  except  for  a  valuable  consideration.  It  admits 
the  sending  of  it  to  George,  as  his  agent,  to  sell  for  lumber, 
and  that  it  was  sold  to  the  plaintiffs,  and  the  balance  for 
the  lumber  paid  in  a  draft  on  him  and  Boynton,  a  partner, 
but  denies  that  he  authorized  George  to  state  the  note  was 
good,  or  that  he  did  so  state,  but  merely  referred  the  plain- 
tiffs to  others  for  their  responsibility,  and  avers  that  the 
plaintiffs  made  inquiry  as  to  it,  and  relied  on  their  own 
information  so  obtained. 

It  alleges  further,  that  his  letter  to  George  concerning  the 
sale  of  the  note,  was  not  shown  to  the  plaintiffs  before 
the  sale,  or  in  any  way  used  at  the  sale;  nor  was  he 
known  to  the  plaintiffs  as  the  owner,  except  by  inference 
from  the  draft  for  the  balance  being  made  on  himself  and 
partner. 

That  the  maker  and  indorser  were  not  then  insolvent; 
that  he  believes  there  was  a  valuable  consideration  for  the 
note  between  them ;  that  in  September,  1842,  E.  Rice  con* 
veyed  his  farm  to  E.  Rice,  Jr.,  but  still  resides  on  it,  and  the 
sale  was  not  bona  fide ;  that  neither  he  nor  his  agent  in- 
tended any  fraud  in  the  sale  of  the  note ;  that  he  wrote  a 
letter  to  the  latter  inclosing  it,  similar  to  the  one  set  forth  in 
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the  bill,  about  August  6,  1842;  that  one  George  Miller 
brought  this  note  to  him  July  26,  1842,  and  he  advanced 
$200  on  that  and  two  notes  of  G.  Winthrop,  for  $267-46 
each,  to  be  repaid  in  ten  days,  or  said  notes  kept  and  their 
proceeds  applied  to  a  debt  of  almost  $3000  then  due  from 
Miller  to  them ;  that  M.  M.  Rice  was  a  frequent  borrower  ot 
money ;  that  another  note  of  his  was  pledged  to  him  about 
the  same  time  in  a  like  manner,  payable  at  a  future  day, 
and  that  he  made  frequent  loans  to  him  before  the  date  of 
this  transaction,  but  none  since. 

There  was  much  contradictory  evidence  in  the  case  as  to 
the  reputed  solvency  of  the  indorser  and  maker  when  the 
note  was  sold,  though  they  themselves  both  swore  to  their 
want  of  ability  then  to  pay,  and  to  their  failure  in  business 
before  the  note  became  due. 

The  letter  of  the  defendant,  inclosing  the  note  to  George 
to  be  sold,  promised  five  per  cent,  commission,  if  selling  it 
for  lumber,  and  offered  to  put  a  few  hmidred  dollars  with  it 
to  get  rid  of  it,  and  said  others  had  stated  the  Rices  were 
good,  and  some  at  Bangor  knew  them,  and  added,  ''  I  think 
the  note  good."     It  desired  secrecy  as  to  himself. 

Some  of  the  rest  of  the  testimony  is  referred  to  in  the 
opinion,  when  found  to  be  important 

In  this  case,  before  the  argument  on  the  merits,  but  after 
the  close  of  the  pleadings  and  publication  of  the  evidence, 
the  defendant  moved  that  the  plaintiff,  being  resident  abroad, 
should  furnish  security  for  cost. 

T.  P.  Chandler,  for  the  plaintiff;  AUwyn  and  Paine,  for 
the  defendant. 

Woodbury,  J.  The  motion  is  refused,  because  it  is  so  late. 
The  place  of  the  plaintiff 's  residence  appears  in  the  bill,  and 
was  known  several  terms  ago.  1  Daniels,  Eq.  Prac.  36,  41 ; 
3  John.  Ch.  620. 

The  motion,  therefore,  should  have  been  made  before  so 
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much  cost  was  incurred,  and  the  case  ready  for  a  hearing.  A 
motion  of  this  kind,  too,  is  granted  only  when  the  party  is  a 
resident  abroad.    Newl.  Ch.  Pr.  410. 

Cases  exist  where  being  resident  in  Ireland  or  Scotland 
has  been  regarded  as  abroad  for  this  purpose.  But  those 
countries  are  under  distinct  judicial  tribunals,  and  in-  some 
respects  under  different  laws ;  while  in  this  case  the  plaintiff 
resides,  not  out  of  the  United  States,  nor  even  out  of  this 
Qircuit,  but  in  the  State  of  Maine. 

I  think  it  would,  at  this  late  day  in  the  case,  and  under 
the  circumstances  of  his  living  within  this  circuit,  be  unjus- 
tifiable to  require  him  to  furnish  security  as  coming  either 
within  our  practice  or  that  of  England. 

The  44th  rule  provides,  if  the  plaintiff  lives  without  the 
State,  the  defendant  may  require  security  for  cost,  if  moving 
it  at  the  first  term. 

But  the  motion  is  not  made  in  season  to  come  within  this 
rule,  and  being  founded  only  on  the  general  practice  in  chan* 
eery,  must  by  that  be  refused. 

At  a  subsequent  day  in  the  term,  after  the  argument  in 
chief  on  the  case,  the  following  opinion  on  the  merits  was 
delivered  by 

WooDBURT,  J.  This  case  is  one  of  some  difficulty  as  to 
entertaining  jurisdiction  over  it  in  equity,  and  as  to  the  real 
merits  between  the  parties. 

There  is  enough  alleged  to  give  jurisdiction  prima  facie, 
by  averring  fraud  on  the  part  of  the  defendant,  in  selling  or 
delivering  the  note  in  part  payment  to  the  plaintiffs  for  this 
lumber,  and  asking  for  a  discovery  of  certain  material  facts 
under  oath,  in  order  to  support  the  charge.  1  Story,  Eq.  Jur. 
ch.  6 ;  6  Ves.  182 ;  7  Johns.  Ch.  201. 

But  after  having  obtained  all  the  plaintiffs  could  by  way 
of  discovery,  it  is  difficult  to  see  much  in  the  relief  requested 
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from  the  supposed  fraud,  that  could  not  be  given  at  law. 
See  cases  in  Pierpont  v.  Fowle,  at  this  Term,  ante,  p.  24. 

In  such  cases  in  England,  a  Court  of  Equity  will  proceed 
further,  and  complete  the  inquiries,  or  will  send  the  parties 
to  law,  when  the  jurisdiction  is  there  concurrent  and  the 
remedy  ample,  according  as  to  its  discretion  may  seem 
proper.    See  cases  in  Pierpont  v.  Pawle. 

Here,  under  the  16th  section  of  the  Judiciary  Act,  it  has 
sometimes  been  held,  that  a  like  course  will  be  pursued, 
(2  Mason,  270 ;  3  Peters,  215 ;  7  Cranch,  370 ;)  while  at 
other  times  it  has  been  held,  that  the  case  cannot  proceed  in 
equity  at  all,  if  the  power  is  concurrent  in  the  whole  matter 
at  law,  and  the  relief  is  as  full  and  as  good  in  all  respects. 
RusseU  V.  Clark,  7  Cranch,  89 ;  1  Bald.  C.  C.  394 ;  1  Story, 
Eq.  Jur.  $  91,  194. 

I  have  been  inclined  to  the  latter  opinion;  and  hence 
would  not  proceed  to  sustain  jurisdiction  longer  in  equity 
than  to  obtain  the  disclosure,  as  has  been  done  here  already, 
if  it  was  not  as  well  settled  in  my  judgment,  that  having 
once  obtained  jurisdiction  of  a  case  in  equity  on  proper 
grounds,  and  what  remains  to  be  done  being  still  a  proper 
subject  for  equity,  it  is  taken  out  of  the  operation  of  the 
16th  section  of  the  Judiciary  Act. 

The  Court  in  Equity  may,  in  such  a  case,  proceed  to  finish 
it,  if  deemed  expedient,  and  if  a  good  ground  in  equity  is 
set  out,  rather  than  send  the  parties  to  new  actions  and 
longer  delays  in  the  Courts  of  Law.  Warner  v.  Daniels, 
1  Woodb.  &  Minot,  92,  and  cases  there  cited;  1  Wheat.  197; 
Gaines  Sf^  Wife  v.  Chew,  2  How.  619 ;  9  Cranch,  493. 

An  additional  reason  for  continuing  to  act  in  equity  here 
is,  that  some  material  facts  have  been  obtained  by  the  dis- 
closure^  and  in  rescinding  the  contract  for  fraud,  if  void, 
some  conditions  may  be  imposed  as  to  the  return  of  the  note, 
which  could  not  be  at  law. 

The  time  of  taking  this  objection  is  also  excepted  to ; 
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but,  a8  remarked  iu  the  case  just  cited,  of  Pierpont  v.  Fowb^ 
it  need  not  be  by  demurrer,  unless  appearing  on  the  face  of 
the  bill ;  and  where  a  disclosure  is  asked  as  here,  the  Court 
should  in  no  case  send  it  to  law  till  after  the  answer  and 
disclosure  are  completed  in  equity. 

Continuing,  then,  to  sustain  jurisdiction  over  this  case,  it 
once  having  been  proper  for  a  discovery,  and  still  being  a 
matter  of  fraud  to  be  decided,  over  which  the  general  juris- 
diction of  a  Court  of  Equity  is  clear ;  the  next  inquiry  is, 
whether  the  facts  disclosed  in  connection  with  the  other 
proof,  show  the  defendant  to  have  been  guilty  of  fraud  in 
disposing  of  this  note. 

What  was  said  and  done  at  the  time  of  the  sale  is  the  first 
test.  The  defendant  was  not  then  present,  but  did  the  busi- 
ness by  an  agent.  What  that  agent  said  and  did,  will  not 
bind  him,  it  is  argued,  as  he  was  a  special  agent  for  this 
business  alone,  and  acting  under  a  written  autliority,  which 
gave  him  no  direction  to  make  false  representations,  or  to 
bind  his  employer  by  any  warranties  or  aiffirmations. 

I(  is  true,  that  such  is  the  general  rule  in  cases  of  that 

•  ____ 

character.  5  John.  Ch.  247 ;  Raymond  ei  al.  v,  C.  4*  E- 
Mills,  2  Mete.  344. 

It  is,  therefore,  that  such  an  agent  is  himself  liable  to  ^ 
suit  in  that  case.    Pasley  v.  Freeman^  3  D.  &  R  61. 

But  this  principle  relates  to  the  power  of  such  an  agent  to 
enter  into  a  contract  for  his  principal,  and  to  bind  him  by 
express  stipulation. 

For,  at  the  same  time  that  this  principle  thus  applies,  it 
is  well  settled,  that  if  an  agent,  in  making  a  sale  of  an 
article,  commits  a  fraud  or  states  falsehoods  as  to  material 
fiBu:ts,  which  are  relied  on,  it  exposes  the  sale  to  be  avoided. 

The  theory  is  not,  in  such  case,  that  he  binds  his  employer 
by  any  engagement  which  he  is  not  empowered  to  make, 
but  that  his  employer  cannot  take  the  benefit  of  his  sales 
without  taking  the  burthen  of  them,  and  that  he  must  repu- 
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diate  the  whole,  and  not  merely  a  part,  where  all  was  de- 
pendent and  united.  That  if  he  does  not  choose  to  ratify 
the  whole,  he  must  ratify  nothing  connected  and  interwoven ; 
and  that  the  fraud  or  falsehood,  if  bad  at  all,  is  bad  for  the 
whole,  and  restores  the  parties  to  the  condition  in  which 
they  stood  before  it  happened.  Doggett  v.  Emerson^  3  Story, 
R.  700 ;  Mason  ei  al.  y.  Crosby  etaL^l  Woodb.  &  Min.  342. 

The  employer  of  an  unfaithful  agent  is  to  suffer  by  his 
misconduct  generally,  rather  than  his  victim.  Hence,  in 
this  case,  if  the  agent  did  at  the  sale  what  he  was  not  au- 
thorized to  do,  and  it  amounts  to  a  falsehood  or  fraud,  and 
the  defendant  repudiates  it,  he  must  repudiate  the  matter  or 
engagement  to  which  it  related,  and  restore  things  to  the 
position  in  which  they  would  otherwise  have  stood. 

What  did  the  agent  here  do?  He  either  bought  the  lum- 
ber for  the  note  and  draft,  or  bought  the  lumber  and  agreed 
to  pay  for  it  in  the  note  and  draft.  In  either  event,  if  the 
statements  as  to  the  note  were  deceptive,  so  as  to  avoid  the 
sale  or  the  payment,  the  amount  to  be  refunded  would  be 
the  same.  It  would  not  be  the  course  here,  if  the  sale  was 
void,  to  rescind  the  sale,  and  restore  the  lumber  on  the  one 
hand  and  the  note  and  draft  on  the  other.  Because  the 
lumber  has,  doubtless,  been  sold  and  worked  up,  and  the 
draft  converted  into  money,  and  the  relief  would  rather  be 
to  give  damages  to  the  amount  for  which  the  note  was 
received,  and  order  the  latter  to  be  returned.  So  if  the  sale 
of  the  lumber  was  good,  but  the  payment,  so  far  as  regards 
the  draft,  void,  because  accompanied  by  deception,  then  the 
relief  would  be,  the  further  payment  of  a  sum  equal  in 
amount  to  the  note. 

It  is  of  no  consequence,  therefore,  under  which  aspect  it  is 
regarded.  But  the  difficult  and  doubtful  question  is,  whether 
the  agent  was  in  fact  guilty  of  deception. 

He  denies  any.  The  answer,  also,  from  the  information 
and  belief  of  the  defendant,  denies  any  under  oath.    And 
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the  letter  sent  with  the  note  does  not  expressly  direct  any 
misrepresentation  to  be  made,  and  the  agent  swears  that 
none  was  made ;  but  that  the  plaintiffs  were  merely  referred 
to  others  for  information.  On  the  other  hand,  the  force  of 
these  matters  is  some  weakened  by  the  circumstance,  that 
the  respondent  was  not  present,  and  hence  could  not  know 
personally  what  took  place,  and  that  the  agent  is  in  a  posi- 
tion impairing  his  credibility.  Story  on  Agency,  §  131; 
1  Mete.  201. 

Beside  this,  there  is  the  positive  testimony  of  the  clerk, 
that  the  agent  represented  the  maker  and  indorser  to  be  good. 
There  is  the  admission  of  George,  the  agent,  also,  that  he 
showed  the  defendant's  letter  to  the  plaintiffs  at  the  sale,  in 
which  he  states,  '^  I  think  the  note  is  good." 

Fraud  may  consist  in  asserting  a  belief  as  well  as  assert- 
ing a  fact.  Indeed,  asserting  a  belief  is  asserting  the  fact  of 
belief,  and  if  it  is  done  with  a  design  to  mislead,  it  is  fraud- 
ulent.   Siebbms  v.  Eddy,  4  Mason,  423. 

There  are  numerous  circumstances,  also,  soon  to  be  par- 
ticularized, showing  the  defendant  to  have  placed  little  con- 
fidence in  the  goodness  of  the  note;  and  the  distance  to 
which  it  was  sent  for  sale,  and  the  secrecy  as  to  the  name  of 
the  owner,  and  the  length  of  time  the  note  run,  with  an 
intermediate  failure  of  the  parties  to  it,  and  the  number  of 
other  like  notes  in  the  market,  known  to  the  defendant,  and 
much  discredited ;  lead  the  mind  strongly  to  a  conviction, 
that  the  defendant  did  not  then  believe  the  note  to  be  good, 
or  that  it  would  be  ever  paid ;  and  that  the  agent  understood 
from  the  letter  of  the  defendant  that  the  note  was  to  be  got 
rid  of,  even  at  the  hazard  of  paying  more  money  with  it  ; 
and  of  stating  the  opinion  of  others  as  of  the  defendant  to 
be,  that  *'  the  note  was  good." 

Allow  me  to  repeat,  as  the  contrary  view  seems  to  have 
been  much  relied  on,  that  it  was  of  no  conseqtience  whether 
this  was  flung  into  the  form  of  an  opinion,  or  assertion  by 
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Swasey  or  George,  if  it  was  meant  to  impress  and  did  im- 
press on  the  minds  of  the  plaintiffs,  convictions  that  the 
note  was  good,  when  in  truth  they  had  sufficient  reason  to 
believe  it  never  would  be  paid.     13  Peters,  36. 

Indeed,  the  letter  of  the  defendant  being  shown  to  the 
plaintiffs  by  the  agent,  contains  enough  from  the  defendant 
himself  to  deceive  and  mislead,  as  to  the  goodness  of  the 
note,  beside  the  oath  of  the  clerk  to  the  assertion  of  the 
agent,  also,  that  it  was  good.  The  whole  letter  is  tanta- 
mount to  an  assertion  by  the  defendant  himself,  that  the 
note  was  good ;  and  all  this  was  done  when  the  current  of 
circumstances  is  strong,  that  he  knew  and  felt  convinced  to 
the  contrary.    Because, 

Firstly.  Why  should  the  defendant  want  to  sell  it  for 
boards,  if  it  was  good  1  He  was  a  grocer  and  a  man  of 
substance,  and  could  well  wait  till  it  became  due,  rather 
than  take  lumber. 

Secondly.  Why  should  he  pretend  in  the  letter,  that  he 
wished  to  realize  the  money  on  it  earlier  than  the  day,  as  a 
reason  for  selling,  when  he  paid  out  on  the  draft  $908  in 
money,  in  order  to  realize  only  $910  on  the  note?  The 
gain  in  money  to  use  was  $2  only,  till  the  lumber  was  con- 
verted into  money,  and  out  of  that  and  other  funds  was 
to  be  paid  freight  of  the  lumber  also  from  Bangor  to  Boston. 

Thirdly.  How  could  he  expect  to  sell  for  $910  what  he 
advanced  only  $200  on,  aided  by  other  notes  of  more  than 
$500  in  amount,  provided  the  purchasers  were  not  in  some 
way  misled?  How  could  he,  if  they  were  dealt  fairly  by, 
and  knew  as  much  as  he  did  of  the  Rices  and  their  condi- 
tion—  he  who  told  some  witnesses  before  in  August,  the 
note  was  worthless,  not  worth  the  paper  it  was  written  on  ? 

Fourthly.  Why  did  he  write,  but  for  this  wish,  to  be  con- 
cealed in  the  business,  when  done  at  such  a  distance  from 
his  partner?  and  why  did  he  not  indorse  the  note,  if  he  did 
not  desire  to  get  it  off  without  giving  his  responsibility? 
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and  why  not  give  his  responsibility  if  the  note  was  really 
believed  to  be  good  1  or  why  did  not  his  agent  do  it  when 
asked?  and  why  after  all  this,  did  he  say,  ''I  think  the  note 
good,"  if  he  did  not  mean  to  have  it  reported  as  the  opinion 
of  one  like  himself,  having  the  best  means  of  judgment? 
and  why  give  so  large  commissions  for  selling  it,  if  not 
wishing  to  get  rid  of  a  bad  note  ? 

Fifthly.  How  could  he  say  likewise,  that  he  thought  the 
note  good,  when  nobody  at  Boston  would  advance  over  $200 
on  it,  and  other  notes  united  ?  when  he  knew  several  other 
notes  of  like  tenor  of  the  same  parties  to  be  in  the  market  at  a 
low  credit,  apparently  "  made  to  sell,"  when  the  same  parties 
were  otherwise  indebted  much  to  him?  when  they  were  in 
broker's  hands?  when  one  of  them  had  then  failed?  when 
the  other  had  made  a  conveyance  of  his  property  as  early  as 
June,  1842 :  and,  though  not  known  to  all  then,  a  person  so 
much  connected  with  them  as  the  defendant,  probably  knew 
the  fact  before  or  as  early  as  the  sale  of  this  note,  August  6, 
1842  ?  The  elder  Rice  testifies  the  business  of  the  convey- 
ance was  done  openly,  and  the  son  took  possession  of  part 
of  the  property  in  June,  1842 ;  and  Swasey  told  Veazy  he 
knew  it  in  July,  and  Coding  swears  he  knew  it  within  three 
weeks  of  its  taking  place. 

To  doubt,  after  all  this,  that  the  Rices  were  both  then 
insolvent,  as  they  both  swear,  and  were  likely  to  be,  when 
the  note  fell  due,  as  both  went  into  bankruptcy  before,  and 
their  notes  were  pledged  as  early  as  the  date  of  this  for  less 
than  one  fourth  their  face :  and  to  doubt  that  this  was  the 
impression  among  money  dealers  like  the  defendant,  as  he 
knew  no  more  than  one  fourth  could  then  be  raised  on  them, 
is  not  reasonable. 

There  maybe  purchases  or  sales  of  notes  without  recourse, 
and  this  without  fraud;  and  then  the  rule  applies,  caveat 
emptor.  1  Story  Eq.  Jur.  §  147, 148,  149, 204  -  212 ;  2  Kent, 
Com.  482,  491 ;  Sakm  India  Rubber  Co.  v.  Adams,  23  Pick. 
256. 
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The  defendant's  not  having  indorsed  this  note,  is  some  evi- 
dence of  such  a  sale  here,  and  exonerates  him  from  liability 
on  the  note  himself  as  a  party  to  it.  Chitty  on  Bills,  244; 
6  Barn.  &  Cress.  373 ;  9  Dow;  &  R.  391 ;  3  D.  &  E.  769. 

But  it  still  leaves  him  responsible  for  the  property  or 
money  given  for  the  note  in  either  of  three  events. 

One  is,  if  the  notes  paid  over  or  sold  were  bank  notes  or 
bankers'  drafts,  which  pass  as  money,  and  were  then  worth- 
less, the  promissors  having  previously  failed.  2  Hill,  609; 
Chitty  on  Bills,  244,  245,  246;  7  D.  &  E.  65;  8  Yerg.  175 ; 
10  Ves.  204 ;  8  D.  &  E.  40  ;  11  Wend.  9. 

Though  once  the  rule  was  different,  if  they  were  paid 
over  when  the  debt  was  incurred.  Ibid.;  12  Mod.  203; 
6  Bam.  &  Cres.  373. 

Another  is,  if  they  were  promissory  notes,  which  the  seller 
knew  to  be  worthless.  Fenn  v.  Harrison^  3  D.  &  E.  759. 
Lord  Kenyon  said  it  was  like  sending  out  a  counter,  instead 
of  current  coin. 

Another,  though  more  doubtful,  is,  that  if  without  such 
knowledge,  notes  or  drafts  on  individuals  are  not  specially 
agreed  to  be  taken  at  the  risk  of  the  purchaser,  the  loss  will 
not  fall  on  him.  Blackburne^s  Case,  10  Yes.  204 ;  Jones  v. 
Ryde,  I  Marsh.  157,  168,  159. ' 

But  if  he  agrees  to  take  the  risk,  he  must,  if  nothing 
indicates  fraud  or  knowledge,  and  it  is  an  honest  exchange. 
Chitty  on  Bills,  246,  and  cases. 

When  it  is  questionable  what  the  agreement  or  knowledge 
was,  it  seems  more  just  to  require  a  good  payment  for  a 
good  consideration. 

There  are,  then,  several  equitable  grounds  made  out  in 
this  case  for  a  recovery,  with  considerable  strength  of  evi- 
dence, but  some  of  them  more  satisfactorily  than  others. 

One  is,  that  the  defendant  has  received  valuable  property 
of  the  plaintiff,  for  which  he  has  not  paid  in  full,  except  by 
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a  worthless  note,  which  it  is  doubtful  whether  the  plaintiff 
agreed  to  take  at  his  own  risk. 

Another  is,  that  it  was  passed  to  the  plaintiff  by  the  de- 
fendant's agent,  under  circumstances  rendering  it  probable 
that  the  defendant  knew  and  believed  the  note  to  be 
worthless. 

And  finally,  the  evidence  is  quite  strong,  that  false  repre- 
sentations were  made  by  the  defendant  as  to  the  note  being 
good,  which  were  communicated  to  the  plaintiff  by  his 
agent,  and  which  led  to  the  purchase. 

It  is  satisfactory  to  reflect,  also,  in  support  of  the  equity  ot 
this  conclusion,  that  the  defendant  will  lose  nothing  by  it, 
as  he  will  have  the  benefit  of  his  note  against  the  Rices  if 
they  be  good,  since  it  must  be  restored  to  him;  and  will  be 
obliged  merely  to  pay,  for  aught  which  appears,  a  fair  mar- 
ket price  for  the  lumber  he  got,  merely  making  up  now  the 
part  which  was  paid  in  worthless  paper,  like  that  which  is 
counterfeit,  or  on  a  broken  bank. 

The  man  who  circulates  such  a  discredited  note  as  this, 
should  suffer  by  it,  rather  than  a  credulous  and  innocent 
receiver. 

I  have  not  gone  into  the  question,  as  to  this  note  being  an 
accommodation  one,  and  without  consideration,  {i  John. 
Ch.  128;  7  Wend.  5677,)  because,  in  the  hands  of  third  per- 
sons without  notice,  like  the  plaintiffs,  and  before  due,  that 
circumstance  would  be  no  defence. 

Let  the  decree  be  entered,  that  there  was  fraud  as  to  the 
note  in  controversy,  when  sold  in  part  payment  for  the 
lumber,  and  that  it  be  restored  to  the  defendant  on  his  pay- 
ing the  amount  for  which  it  was  taken  by  the  plaintiff  with 
interest  since,  and  which  amount  and  interest  he  is  decreed 
to  pay. 

A  question  as  to  costs  was  afterwards  made,  which  is  not 
deemed  of  sufficient  importance  to  be  reported. 


OCTOBER  TERM,  1846.  229 


Heriot  v.  DaTis  et  al. 


B&MAMIN  D.  Hebiot  t?^.  J.  A.  Davis  et  al. 

Where  in  a  bill  in  equity  the  complainants,  and  part  of  the  respondents,  are  de- 
scribed as  of  one  State,  and  those  of  the  respondents,  on  whom  service  is  made, 
and  who  appear,  as  of  the  Slate  where  the  suit  is  brought,  a  demurrer  to  the 
bill  for  want  of  jurisdiction  cannot  be  sustained. 

The  case  will  proceed  against  the  person  appearing  and  notified,  without  prejudice 
to  the  others,  where  their  interests  can  be  severed  and  tried  separately. 

It  is  dottbtfal,  whether  thos«  can  be  regarded  as  parties  who  are  not  summoned, 
nor  appearing,  nor  asked  to  be  summoned,  unless  conditionally,  if  the  Court 
deem  it  proper. 

If  a  want  of  jurisdiction  over  the  case  comes  to  the  knowledge  of  the  Court  in  any 
way  before  trial,  though  not  objected  to  by  the  proper  person,  the  Court  will  not 
proceed,  being  a  Court  of  limited  powers. 

Tms  was  a  bill  in  equity,  describing  the  complainants  as 
citizens  of  South  Carolina,  and  the  respondent,  Davis,  as  a 
citizen  of  Massachusetts,  but  the  two  other  respondents, 
Chapman  and  Welsman,  as  not  belonging  to  Massachusetts, 
but  believed  to  be  residents  of  South  Carolina. 

The  service  of  the  notice  to  appear  was  made  on  Davis 
alone ;  and  the  Court  was  requested  in  the  bill,  to  give  such 
order  in  respect  to  notice  to  Chapman  and  Davis,  as  might 
conform  to  its  usage  and  practice. 

The  subject-matter  of  the  bill  con^sted  of  a  charge  of 
fraud  by  one  Smith,  in  procuring  100  bales  of  cotton  of  the 
complainant  without  payment  therefor,  and  pledging  them 
with  an  agent  of  Davis  to  obtain  certain  advance-s  of  money, 
and  which  cotton,  being  insured  and  lost,  the  value  thereof 
was  paid  to  Davis. 

This  bill  is  brought  to  obtain  a  discovery  and  restoration 
of  the  balance  of  the  proceeds,  after  returning  the  sum  ad- 
vanced by  Davis's  agent. 

The  other  defendants  are  introduced  in  the  bill  only  as 
having  been  appointed  assignees  of  Smith,  he  having  become 
an  insolvent  after  perpetrating  the  alleged  fraud. 

VOL.  XL  20 
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Davis'  demurred  to  the  bill,  and  assigned  for  cause  the 
want  of  jurisdiction  over  Chapman  and  Welsman. 

English,  counsel  for  the  complainants ;  Sohier  and  Welch^ 
for  Davis. 

WooDBUBT,  J.  This  being  a  Court  of  limited  jurisdiction 
as  to  parties,  no  less  than  matters,  it  is  necessary  to  set  out 
in  writs  and  bills  in  equity  enough  as  to  the  citizenship  of  the 
parties,  to  show  that  the  Court  possesses  jurisdiction  over  or 
between  them.  Story,  Eq.  PI.  §  26,  note  3 ;  Noyes  v.  BrowUy 
post. 

Nor  is  it  required  that  the  objection  should  be  made  by 
the  person  himself,  improperly  joined  in  the  writ  or  bill, 
because  this  Court  will  not  take  jurisdiction  over  a  sub- 
ject or  person  where  by  law  it  does  not  appear  to  possess 
any,  however  the  matter  may  come  to  the  knowledge  of  the 
Court,  if  before  trial,  or  even  if  the  parties  themselves  make 
no  objection.  Jackson  ei  at  v.  AshtoUy  8  Peters,  149;  Uni- 
ted  Slates  v.  New  Bedford  Bridge^  1  Woodb.  and  Minot, 
401,  and  cases  cited  there. 

In  order  to  be  entitled  to  jurisdiction  ovor  this  case,  the 
Constitution  provides,  that  the  proceeding  must  be  '*  between 
citizens  of  different  States."    Art  3,  §  2. 

The  act  of  Congress  uses  words  somewhat  different  in 
conferring  jurisdiction  on  the  Circuit  Court,  as  it  introduces 
another  limitation  by  providing  it  must  be  a  suit  '^  between 
a  citizen  of  the  State  where  the  suit  is  brought,  and  a  citizen 
of  another  State." 

The  present  bill,  however,  so  far  as  regards  all  the  parties 
now  before  this  Court,  and  all  who  have  been  notified  to 
appear,  comes  within  both  the  Constitution  and  the  act  of 
Congress,  and  thus  gives  to  the  Court  undisputed  jurisdiction. 

But  it  is  argued,  that  Chapman  and  Welsman,  named  in 
the  bill  as  parties,  though  not  served,  nor  appearing,  must  be 
considered,  notwithstanding,  as  parties  within  the  meaning  of 
the  provisions  about  jurisdiction. 
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I  entertain  some  doubt  as  to  that  point  Because  there 
can  be  no  pleadings,  nor  issues,  nor  trial,  nor  binding  of  any 
person,  who  has  not  been  notified  nor  chosen  to  appear  vol- 
untarily in  a  suit 

In  short,  no  jurisdiction  has  been  or  can  be  exercised  over 
him,  and  how  then  can  he  be  regarded  as  a  party  to  give 
jurisdiction  or  defeat  it  in  the  proceedings  1 

The  Court  do  no  more  in  respect  to  him  or  his  rights,  than 
they  do  as  to  a  person  sometimes  named  in  a  bill  as  one,  who 
would  have  been  joined  and  proceeded  against,  had  be  not 
been  so  situated  as  a  citizen,  that  joining  him  would  defeat 
jurisdiction  over  the  whole  case.  Such  a  mention  of  a  person 
never  defeats  jurisdiction. 

Here  Chapman  and  Welsman  are  named  as  parties  in  in- 
terest, but  not  to  be  notified  or  proceeded  against,  unless 
the  Court  deem  it  proper  according  to  its  usages  and  the 
law. 

But,  supposing  this  view  was  not  sound,  and  Chapman 
and  Welsman  are  to  be  regarded  as  parties  for  the  purpose 
of  raising  the  question  of  jurisdiction ;  I  entertain  no  doubt, 
according  to  some  adjudged  cases,  that,  belonging  to  the 
same  State  with  the  complainants,  the  bill  could  not  proceed 
against  them,  and  that  unless  they  are  severed  and  dismissed, 
a  case  so  situated  will  not  come  within  our  jurisdiction. 
1  Paine,  C.  C.  410;  Strawbridge  v.  Curtiss,  3  Cranch,  267; 
1  Wheat  94 ;  Story,  Eq.  PI.  $  490  -  492 ;  6  Cranch,  84. 

But  the  correctness  of  those  decisions  has  been  called  in 
question.  [LouisvUle^  Cincinnati  ^  Charleston  JR.  i2.  Co. 
V.  Letson,  2  How.  497,  564.] 

And  the  act  of  Congress  passed  Feb.  28,  1839,  5  Stat 
at  Large,  321,  says  expressly:  when  *' there  shall  be  several 
defendants,  any  one  or  more  of  whom  shall  not  be  inhabi- 
tants of,  or  found  within  the  district  where  the  suit  is 
brought,  or  shall  not  voluntarily  appear  thereto,  it  shall  be 
lawful  for  the  Court  to  entertain  jurisdiction  and  proceed  to 
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the  trial  and  adjudication  of  such  suit  between  the  parties 
who  may  be  properly  before  it,"  but  without  prejudice  to 
others. 

Now,  though  this  law  has  been  once  supposed  not  to 
change  the  Judiciary  Act  of  1789,  as  to  where  parties  shall 
reside,  and  the  former  cases  were  upheld  in  Commercial  and 
Railroad  Bank  of  Vicksburg  v.  Slocomh  ei  al^  14  Pet.  60; 
yet  it  manifestly  meant,  under  certain  facts,  to  relieve 
against  the  construction  put  on  that  act  in  3  Cranch,  267 ; 
and  it  was  suited  to  that  very  object.  See  2  Howard,  497, 
667. 

The  old  cases  must,  therefore,  now  be  held  as  to  some 
extent  overruled  in  the  more  recent  one  in  2  Howard,  555. 
Again,  even  before  the  act  of  1839,  it  had  been  held,  that 
where  some  of  the  defendants  could  be  severed,  and  the  case 
proceed  well  against  those  over  whom  the  jurisdiction  was 
clear,  it  might  be  done  both  at  law  and  in  chancery.  Shuie 
V.  Davis,  1  Peters,  C.  C.  431 ;  Cameron  v.  McRoberis^  3 
Wheat.  591 ;  Carneel  v.  Banks,  10  Wheat.  181 ;  Hind  ei  al 
V.  Vaitier,  1  McLean,  C.  C.  115. 

Here  the  interests  of  Davis  are  distinct  from  those  of 
Chapman  and  Welsman ;  and  the  claim  of  the  complainants 
against  Davis  can  be  litigated  and  settled  with  him  alone, 
leaving  Chapman  and  Welsman  in  subsequent  suits,  if  dis- 
satisfied with  the  decision  so  far  as  affecting  Smith  or  his 
creditors,  whom  they  represent,  to  interpose  their  own  claims, 
and  have  them  adjudicated  on.  Any  decree  will  be  without 
prejudice  to  their  rights. 

Such,  also,  is  virtually  the  47th  rule  of  this  Court  on  this 
subject,  and  still  other  decisions  countenance  this  course.  See 
2  Mason,  196;  8  Wheat.  451,  note. 

Indeed,  Chapman  and  Welsman  are  here  scarcely  more 
than  nominal  parties,  independent  of  Davis,  for  he  cannot 
be  required  to  pay  over  any  balance  to  the  complainants, 
except  on  facts  and  frauds  by  Smith,  as  to  the  property  of 
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the  complaioants,  which  would  utterly  bar  tbem  from  re- 
ceiving any  thing  as  his  assignee.  Nominal  parties  are  little 
to  be  regarded  in  such  cases.  5  Cranch,  303;  Wormky 
V.  Wormley,  8  Wheat  421 ;  Russell  v.  Clark's  Ezec.^  7 
Cranch,  98. 

But  however  this  last  consideration  may  be  applicable 
here  with  much  force,  the  reasons  and  decisions  before 
alluded  to,  in  connection  with  the  act  of  1839,  require  me,  on 
the  facts  in  this  case,  to  overrule  this  demurrer,  and  let  the 
cause  proceed  only  against  Davis. 


Franklin  Adams  et  aL 

vs, 

Joseph  P.  Blodgett,  Principal,  and  F.  Wells  and  O.  Libbt, 

Trustees. 

If  the  creditors  of  a  fatliog  debtor  meet  and  ag^ree  to  take  an  assigoment  of  all  hie 
propertf  towards  pajing  the  debts  of  all,  and  to  bare  him  continne  responsible 
for  any  balance ;  and  this  is  carried  into  effect  by  taking  such  assignment  and 
possession  of  the  property ;  it  is  valid  against  one  of  the  creditors,  who  was  not 
present,  and  brings  a  trustee  process  against  the  agent  of  the  creditors,  who  has 
charge  of  the  property. 

The  consideration  is  good,  on  account  of  the  trust  or  contract,  and  the  presumed 
assent  of  those  creditors  not  expressly  dissenting.  —  SembU. 

But  here  it  was  clearly  good,  as  the  creditors  actually  assenting  had  claims 
exceeding  in  Talue  all  the  property  assigned. 

A  conveyance  to  a  portion  of  one's  creditors  for  a  full  consideration  is  valid  at 
Common  Law,  and  d  fortiori^  a  Conveyance  to  all  of  them. 

Such  a  conveyance,  the  debtor  agreeing  still  to  be  liable  for  the  balance,  is  better 
for  them  than  the  insolvent  law,  and  cannot  be  considered  a  fraud  upon  it.  The 
insolvent  laws  have  repealed  the  prior  act  in  Massachusetts  as  to  preferring 
creditors,  but  do  not  abrogate  all  conveyances  like  this  at  Common  Law. 

The  present  creditor  can  now  come  in  and  obtain  his  pro  rata  share  of  the  pro- 
perty assigned  for  the  benefit  of  all,  or  can,  for  the  usual  reasons,  have  the  case 
put  into  insolvency  under  the  statute,  and  the  property  thus  distributed. 

Bat  the  proceedings  already  had  are  valid  till  this  is  done. 

20* 


934  MASSACHUSETTS. 

Aduns  ei  a/.  9.  Blodgctt  e<  a/. 

This  was  an  action  of  assumpsit  against  Blodgett,  the  prin* 
cipal,  for  $945*75,  money  had  and  on  an  account  annexed. 
The  principal  was  defaulted. 

One  of  the  defendants,  summoned  in  as  a  trustee,  viz., 
F.  Wells,  denied  having  any  goods  or  credits  of  Blodgett  in 
his  hands,  and  was  discharged.  The  other,  O.  Libby,  dis- 
closed the  following  general  facts  in  his  answer  to  the  inter- 
rogatories put  by  the  plaintiff. 

Joseph  F.  Blodgett,  the  principal,  failed  in  business,  in  the 
latter  part  of  March,  1846,  and  a  meeting  of  a  large  portion 
of  his  creditors  was  held,  and  several  others  not  present 
agreed  to  follow  the  course  which  those  present  should  agree 
on.  They  finally  and  mutually  contracted,  that  J.  Blodgett 
should  give  up  to  his  creditors  all  his  property  and  credit ; 
and  what  of  his  debts  these  did  not  pay,  he  stipulated  in 
writing  to  discharge  at  some  future  time.  He  further  agreed, 
that  his  brother,  H.  Blodgett,  to  whom  had  been  sold  his 
goods  and  other  interests  in  Robbinston,  Maine,  should  sur- 
render them  and  the  amount  collected  on  them,  upon  re- 
storing to  him  the  note  executed  therefor. 

It  was  further  stipulated,  that  some  one  of  the  creditors, 
in  behalf  of  all,  should  go  to  Robbinston  and  take  possession 
of  the  property  and  effects  of  Blodgett  there,  and  O.  Libby 
was  selected  for  that  purpose.  On  the  2d  of  April,  1846, 
Blodgett  gave  to  Libby  a  written  order  to  have  the  charge 
of  all  his  property,  books,  and  notes,  ''at  R.  and  elsewhere," 
and  to  dispose  of  them  "  for  the  benefit  of  all  his  credi- 
tors." Libby  went  accordingly  and  took  possession  of  them, 
H.  Blodgett  conveying  or  assigning  to  him  in  writing  all  he 
had  received,  and  taking  back  from  Libby  his  note  given 
therefor  to  J.  F.  Blodgett. 

O.  Libby  disclosed  next,  that  he  had  collected  from  this 
property  about  $350  in  potatoes.  He  further  stated,  that  in 
September  last,  and  since  this  suit  was  instituted,  Libby  and 
his  partner  agreed  with  J.  F.  Blodgett  to  release  their  debt 
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to  him,  if  his  other  creditors  would  do  the  same  for  $30,  but 
the  arrangement  had  not  been  completed. 

The  amount  of  the  claims  of  those  creditors,  present  or 
represented  in  March,  1846,  was  testified  to  be  greater  than 
all,  which  O.  Libby  had  collected  from  the  accounts  and  the 
ralue  of  the  other  property  which  he  received. 

In  answer  to  additional  interrogatories,  Libby  says  that  he 
has  collected,  beside  the  potatoes,  since  the  suit,        $350.00 

for  sale  of  goods  in  the  store,  .  .  217.47 

from  wood,  &c.,         ....  160.00 


$727-47 
and  has  a  sled  worth  $10,  and  barrels  empty, 

1400  in  number. 
On  this  disclosure,  the  plaintiff  moved  to  charge  Libby  for 
ttie  whole  sum  of  $727'47. 
P.  W.  Chandler^  counsel  for  plaintiff;  Browtij  for  Libby. 

Woodbury,  J.  The  proceeding  in  this  case,  so  far  as 
regards  Libby,  the  garnishee,  is  an  equitable  one. 

The  form  of  the  process  is  not  a  capias  against  the  body, 
or  an  attachment  of  his  property ;  but  is  a  mere  subposna  as 
in  chancery  to  appear  and  answer. 

The  plea,  when  appearing,  is  not  one  as  at  Common  Law, 
but  an  answer  to  interrogatories,  and  usually  verified  by  his 
oath  only,  and  his  liability  is  not  put  to  the  jury  except  in 
peculiar  cases,  but  tried  by  the  Court.  If  charged,  also,  it  is 
on  principles  rather  of  equity  than  law,  as  it  is  on  the  ground 
that  he  holds  something  in  trust  for  the  debtor,  and  some*- 
thing  which,  on  the  principles  applicable  to  trustees,  he  ought 
not  to  retain  from  the  creditors  of  the  cestui  que  trust;  some- 
thing, in  short,  which,  ex  cpquo  et  bono,  the  special  statute 
governing  those  proceedings  considers  that  a  creditor  should 
be  allowed  to  draw  out  of  his  hands.  2  Bac.  Abr.  '*  Customs 
of  London,  H." ;  Peters,  O.  C.  345;  4  Mass,  614;  3  Pick. 
201 ;  16  Mass.  62. 
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The  chief  or  leading  question  then  here  is,  whether  Libby 
holds  any  such  property  of  Blodgett  —  property  which  he 
ought  in  justice  as  well  as  law  to  surrender  entirely  to  this 
plaintiff,  as  one  of  the  creditors  of  Blodgett  7 

I  am  very  readily  conscious  of  many  cases  somewhat  like 
this,  where  property  ought  to  be  thus  surrendered  or  ac- 
counted for  to  one  creditor. 

Such  are  several  of  those  cited  at  the  bar  for  the  plaintiff, 
and  chiefly  resting  on  some  fact,  that  the  prevailing  party 
then  was  prior  in  time  in  making  his  attachment ;  or  the 
other  party  in  possession  had  been  guilty  of  fraud. 

In  an  analysis  of  the  principles  involved  in  those  cases,  I 
apprehend  they  will  all  be  found  to  contain  some  important 
elements  which  do  not  exist  here,  and  which  rendered  it 
illegal  or  inequitable,  there  to  let  the  property  remain  in  the 
hands  of  the  respondent.  Thus  if  the  plaintiff  made  his 
attachment  before  the  conveyance  was  completed,  the  rule, 
prior  tempore,  potior  jure,  well  applies  at  Common  Law* 
Doug.  21 ;  3  Russ.  20. 

So,  where  a  debtor  in  failing  circumstances,  conveys  pro- 
perty to  a  third  person,  or  a  creditor,  for  an  inadequate  con- 
sideration, there,  whether  the  proceeding  is  by  attachment  of 
the  property,  or  by  a  trustee  process,  the  conveyance  is  held 
to  operate  as  an  injury  or  fraud  on  other  creditors,  as  it  lets 
the  property  go  to  a  stranger,  or  a  single  creditor,  without 
an  adequate  consideration. 

It  prevents  the  other  creditors  from  getting  as  much  from 
the  property  of  the  debtor  as  ought  to  be  got  from  it,  and 
thus  defrauds  them ;  and  hence  the  conveyance  is  considered 
void.  See  cases  of  this  character.  Kimball  v.  Fenner,  12 
N.  Hamp.  R.  248 ;  Everett  v.  Read,  3  N.  Hamp.  R.  55. 

Again,  if  a  debtor,  when  failing,  assigns  his  property  to  a 
portion  of  his  creditors,  to  the  exclusion  entirely  of  others, 
who  will  not  come  in  and  release  him,  either  for  a  share  in 
that  property,  or  for  some  reduced  per  centage  on  their 


OCTOBER  TERM,  1846.  287 


Adams  et  al,  v.  filodgett  et  al. 


claims,  it  has  been  held,  that  such  a  conveyance  ought  not 
in  justice  to  stand,  as  it  attempts  to  force  other  creditors  to 
compound  or  relinquish  a  part  of  their  honest  claims,  on  the 
penalty  of  losing  the  whole.  Jewell  v.  Barnard,  6  Greenl. 
383 ;  Halsey  etal.  v.  Whitney  et  al,  4  Mason,  216;  8  Greenl. 
411;  2  Kent,  C.  420;  Bradford  v.  Tappan,  11  Pick.  78; 
Brefcer  v.  PUkin,  11  lb.  298. 

But  if  such  a  conveyance  was  to  a  part  of  one's  creditors,  as 
a  mere  preference  of  them  on  account  of  the  favored  character 
of  their  claims,  and  for  an  adequate  consideration,  it  would 
not  at  Common  Law  be  void.  There  a  man  may  hon- 
estly pay  any  one  of  his  creditors  in  full,  in  the  usual  course 
of  business,  though  he  has  not  enough  left  to  pay  all. 
10  Pick.  408;'  11  Wheat.  78;  4  Mason,  213;  Haven  v. 
Richardson,  6  N.  Hamp.  R.  113. 

But  then  he  must  sell  or  convey  for  its  fair  value,  and  no 
secret  trust  must  exist  to  the  injury  of  others,  or  to  the 
special  benefit  of  the  debtor.  3  N.  Hamp.  R.  415 ;  10  Pick. 
412. 

So  if  the  creditors  have  not  in  truth  assented  to  the 
assignment,  in  sufficient  numbers  and  vakie  to  cover  the  pro- 
perty assigned,  it  has  been  held  in  this  State,  that  the  con- 
sideration may  be  deemed  inadequate  and  void  as  to  the 
creditors  who  have  not  assented,  though  good  as  to  those 
assenting.  Russell  et  al.  v.  Woodward,  10  Pick.  408;  11  lb. 
78,  298 ;  6  lb.  358. 

In  the  first  of  these  cases,  also,  the  debtor  was  left  in  pos* 
session  of  the  property,  which  is  always  a  badge  or  evidence, 
slight  or  otherwise,  of  fraud.  Clark  v.  Morse,  10  N.  Hamp. 
R.  236;  Deshon  v.  The  Medora,  2  Woodb.  &  Minot,  118; 
Cobum  V.  Pickering,  3  N.  Hamp.  R.  415 ;  12  lb.  454  j 
I  Pick.  288. 

So  any  evidence  of  a  secret  trust  or  confidence  tends  to 
vitiate  the  deed.  5  Mass.  144;  8  N.  Hamp.  R.  288.  It 
has  been  held,  likewise,  that  if  a  surplus  exist,  after  satis- 
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fying  the  creditors  assenting,  or  those  for  whom  the  property 
was  conveyed,  it  can  undoubtedly  be  reached  by  a  trustee 
process.  11  Pick.  78;  4  lb.  265;  5  lb.  28;  5  Mass.  144; 
6  Greenl.  385 ;  17  Mass.  552 ;  2  Kent,  C.  420 ;  Leeds  t. 
Sayward,  6  N.  Hamp.  R.  83. 

The  assent  of  preferred  creditors  will  usually  be  presumed, 
{Copelafid  v.  Wells  ei  al,  8  Greenl.  411 ;  11  Wheat.  78;) 
while  that  of  others,  it  is  said,  must  generally  be  expressed. 
Ibid. ;  10  Pick.  408 ;  6  6reenl.  384. 

But  where  the  assignment  confers  on  them  as  great  or 
greater  security  and  privileges,  as  going  into  insolvency, 
would,  (e.  g.,  conveys  all  the  property  of  the  debtor  for  all, 
and  asks  no  release  of  the  balance,  as  here,}  it  seems  highly 
equitable  and  useful  to  presume  the  assent  of  creditors  not 
present,  and  not  afterwards  dissenting.  Copeland  v.  WeU^ 
8  Greenl  414 ;  Halsey  et  al,  v.  Whitney,  4  Mason,  206. 
See  also,  7  Wheat.  566,  678 ;  11  lb,  78. 

It  will  not  be  necessary,  however,  to  give  a  decisive  opin- 
ion on  this  presumption  under  the  circumstances  in  this  case, 
as  the  creditors  actually  assenting  here  had  more  due  to  them 
than  all  the  value  of  the  property. 

The  present  case  will  be  found  essentially  unlike  any  of 
those  which  have  been  declared  to  be  void.  It  is  to  be 
decided  on  the  disclosure  alone,  as  if  true ;  and  though  the 
transaction,  as  there  represented,  was  rather  inartificial  in 
form,  and  some  parts  of  it  without  the  writings  usually  re- 
sorted to  on  such  occasions ;  yet  it  is  a  very  natural  ar- 
rangement, to  be  honestly  made  between  creditors  and  a 
debtor  on  his  failure,  and  is  in  parts  of  it  reduced  to  writing, 
and  is  throughout  consistent  with  the  peculiar  situation  of 
these  parties. 

It  seems  to  be  conceded,  that  the  debtor  failed  at  Boston 
or  Somerville  in  this  State;  that  most  of  his  property  was  in 
a  remote  part  of  Maine,  and  had  been  conveyed  to  a  brother, 
and  the  note  of  the  latter  taken  therefor ;  that  the  creditors 
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bad  no  remedy  but  to  attach  the  property  conveyed  in  Maine 
to  the  brother,  as  if  conveyed  in  fraud  of  the  creditors  of  the 
vendor ;  or  sue  the  brother  as  trustee,  and  thus  attempt  to 
charge  him  on  account  of  fraud,  or  some  other  defect  in  the 
proce^ings ;  or  take  an  assignment  of  the  note  against  the 
brother,  if  J.  F.  Blodgett  was  willing  to  make  it,  and  collect 
something  on  that  towards  satisfying  their  demands. 

Under  these  circumstances,  there  seemed  to  be  no  object  nor 
benefit  to  the  creditors  as  a  whole  in  ^resorting  to  attachments 
or  trustee  actions  to  try  the  validity  of  the  title,  at  some  ex* 
pense  and  risk,  when  J.  F.  Blodgett,  the  debtor,  was  willing 
to  convey  to  them  the  note  taken  for  the  property  in  Maine, 
and  agree,  as  far  as  he  could  effect  it,  that  his  brother  should 
band  over  to  them  the  property  and  its  proceeds  on  their 
returning  to  him  the  note;  and  that  they  might  sell  the 
property  for  the  benefit  of  all  his  creditors,  and  he  stand 
accountable  to  pay  the  balance  of  their  debts  at  some  future 
lime. 

While  the  creditors  as  a  whole  could  have  no  possible 
motive  not  to  accede  to  this  proposition,  it  indicates  on  the 
part  of  the  debtor,  (whatever  suspicion  might  otherwise  have 
rested  on  his  conveyance  to  his  brother,)  a  willingness  to 
have  all  his  property  of  any  description  go  to  the  benefit  of 
his  creditors,  and  of  all  his  creditors  rather  than  a  few,  and 
to  pay  them  any  remaining  balance,  if  able,  at  any  future 
period.  This  was  perfectly  fair.  Picksiock  v.  L/yster^  3 
M.  (l  Sel.  371 ;  4  Mason,  210. 

It  is  a  mistake  to  suppose  the  assignment  was  not  for  the 
benefit  of  all,  and  the  promise  to  pay  the  balance,  not  appli- 
cable to  all,  whether  present  or  absent. 

What  possible  ground,  then,  is  there  in  this  arrangement 
with  the  creditors.for  imputing,  so  far  as  regards  that,  either 
a  fraudulent  design  in  the  debtor,  or  a  fraudulent  injury  to 
any  creditor? 

The  debtor  relinquishes  every  thing,  and  renews   his 
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promise  for  the  balance  not  then  paid,  and  the  creditors  get 
every  thing,  and  without  conditions  or  restrictions.  See 
farther,  in  respect  to  this,  5  D.  &  E.  235,  420  ]  4  East,  I ; 
3  Price,  6. 

The  debtor,  it  is  admitted,  may  prefer  at  Common  Law 
a  part.    Then  why  not  treat  all  equally,  when  it  is  fairer? 

Again,  the  possession  of  the  property  was  at  once  changed 
to  the  agent  of  the  creditors,  and  without  proving  or  pre- 
suming the  assent  of  absent  creditors,  enough,  as  before 
stated,  and  particularly  disclosed  in  the  answer,  were  present 
here  to  equal  by  their  debts  the  whole  amount  of  property. 
These  are  facts  shown  with  distinctness  and  not  impugned| 
and  which  vary  this  case  essentially  from  others  which  have 
been  cited.  Russell  v.  Woodward,  10  Pick.  412;  6  Mass. 
R.  342 ;   Widgery  et  oL  v.  Haskell,  5  Mass.  144. 

The  old  objection  against  these  conveyances  in  trust,  that 
no  way  existed  to  enforce  them,  there  being  no  Court  of 
Chancery  in  Massachusetts,  is  now  entirely  overcome  by 
the  extended  chancery  powers  since  vested  in  her  Courts  of 
law,  as  well  as  overcome  here  by  such  powers  existing  fully 
in  this  Court.  8  Greenl.  414;  2  Gall.  657;  4  John.  Ch.  631. 
See  also,  Foster  v.  The  Saco  Manuf.  Co.^  12  Pick.  R.  451| 
464,  in  point  as  to  the  present  case. 

It  is  questionable  whether,  looking  at  the  matter  in  equity 
rather  than  at  law  exclusively,  as  was  the  practice  here  for 
some  time,  there  is  not  always  consideration  enough  to  sup- 
port the  conveyance  in  the  trustees  undertaking  to  sell  and 
distribute  the  proceeds.    4  Mason,  216. 

But  that  need  not  be  decided  here ;  for  on  the  principles 
settled  in  the  old  cases  in  this  State,  this  conveyance,  as 
before  shown,  was  on  an  ample  consideration. 

Indeed,  it  was  pursuing  almost  the  precise  course  pointed 
out  by  law  under  the  present  insolvent  system,  instead  of 
doing  something  to  thwart  or  defeat  it 

It  secured,  in  addition  to  what  that  does,  the  debtor's 
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future  liability,  and  saved  all  the  legal  costs  of  going  through 
the  forms  of  that  system. 

The  last  circumstance  was  probably  a  strong  inducement 
for  the  parties  here,  who  defend  where  the  estate  was  small 
and  the  debtor  willing  to  surrender  every  thing,  to  make 
this  arrangement  voluntarily,  and  save  cost  and  expense  to 
all  concerned. 

Nor  was  the  insolvent  system  needed  to  be  resorted  to, 
with  a  view  to  avoid  under  it  any  sale  to  third  persons,  as 
might  be  proper  for  that  purpose,  in  some  cases.  12  Pick. 
463-455;  8  Mete.  496,  500. 

For  here,  the  third  persons  were  willing  to  relinquish  the 
sales  previously  made,  and  did  relinquish  them  on  request, 
and  on  the  return  of  the  note  given  for  the  consideration. 

But  while  this  course  was  so  manifestly  beneficial  to  the 
creditors  as  a  whole,  paying  them  pro  rata^  equally,  and 
applying  to  their  debts  all  the  proceeds  of  the  debtor's  pro* 
perty,  without  cost  or  expense  of  the  insolvent  system,  and 
under  the  management  and  sales  of  one  of  their  own  num- 
ber ;  and  while  they,  as  a  whole,  could  have  no  interest  in 
treating  this  proceeding  as  illegal  or  fraudulent,  and  could 
not  so  treat  it,  so  far  as  they  acquiesced  or  engaged  in  it, 
those  creditors,  not  present,  or  not  represented  at  the  meeting 
in  March,  1846,  like  the  plaintiff,  were  not  obliged  to  sanc- 
tion it.  They  might,  at  their  pleasure,  attach  the  property 
in  Maine,  or  trustee  the  brother,  or  even  the  respondent,  one 
of  the  creditors,  after  receiving  the  property  from  the  brother 
for  the  whole  creditors. 

They  might  thus  attempt  to  rip  up  all  the  proceedings  for 
fraud  or  other  defect,  and  if  successful,  secure  the  whole  of 
their  debts,  instead  of  taking  a  pro  rata  share ;  though  they 
might  be  liable,  before  judgment  is  entered  up,  and  possibly 
after,  if  before  any  levy  or  seizin  of  property,  to  have  the 
debtor  put  into  insolvency  by  some  other  creditor,  and  their 
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special  lien  thus  dissolved,  and  that  same  general  distribution 
compelled,  which  is  now  voluntarily  going  on. 

It  is  not  a  little  singular,  as  an  illustration  of  the  real 
character  of  the  present  suit,  and  of  the  transaction  it  seeks 
to  avoid,  that  the  suit,  if  successful,  may  end  in  a  proceeding 
of  insolvency  as  to  Blodgett's  estate,  which  would  distribute 
it  precisely  as  is  now  doing,  except  with  an  amount  reduced 
by  costs  instead  of  any  addition  or  advantage ;  and  that  the 
present  plaintiff  would  not  then  realize  so  much  on  his  debt 
as  now,  by  the  deduction  of  his  proportional  amount  of  cost, 
nor  would  he  then  have  any  remedy  left,  as  now,  for  the 
balance. 

There  can  be  no  surer  or  better  test,  perhaps,  of  the  pro- 
priety of  not  withdrawing  this  property  from  the  respondent, 
than  that  it  is  now  in  his  hands,  accomplishing  more  to 
fulfil  the  social  and  moral  purposes  of  the  laws,  than  it 
would  if  withdrawn. 

Nor  is  the  arrangement  doing  this  in  the  teeth  of  any 
statute,  or  any  provision  of  the  Common  Law.  The  statute 
in  this  Commonwealth,  passed  in  1836)  prohibiting  convey- 
ances to  creditors,  was  to  prevent  a  conveyance  to  preferred 
creditors  or  a  favored  few.  That  is  not  this  case;  and 
besides,  that  statute  is  repealed  by  the  insolvent  act  of  1838. 
Carter  v.  Sibley,  4  Mete.  298.  Nor  does  that  insolvent  act  in 
terms  prohibit  any  such  conveyance  as  this ;  nor  can  it  be 
implied  from  the  fact,  that  the  two  courses  are  exactly  the 
same.    They  differ  materially  and  unfavorably  to  the  debtor. 

This  trust  dispenses  with  several  forms  and  considerable 
expense,  and  holds  the  debtor  still  liable  for  the  balance. 
Whereas  that  course  releases  the  debtor  from  liability  for  the 
balance,  and  subjects  him  to  go  through  with  the  statutory 
course,  in  order  to  entitle  himself  to  be  released. 

Nor  are  the  two  courses  inconsistent  and  incompatible  any 
more  than  identical.  Nor  is  one  mode  imperatively  a  sub- 
stitute for  the  other.    The  present  mode  is  more  favorable  to 
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the  creditors,  and  hence  is  not  presumed  to  be  forbidden  by 
the  other. 

The  debtor  or  the  creditors  may  prefer  either  to  the  other, 
and  if  they  do  so  unitedly,  or  if  the  debtor  and  most  of  the 
creditors  do,  neither  the  insolvent  statutes,  nor  any  public 
policy  in  it  seem  violated,  or  require  a  forced  construction  to 
abrogate  this  trust. 

The  insolvent  statute  of  1838  was  held  to  repeal  the 
assignment  statute  of  1836,  because  it  substituted  one  statu- 
tory system  for  another  statutory  system,  alike  in  substance, 
but  different  in  form.     Carter  v.  Sibley^  4  Mete.  298. 

But  here,  .the  act  of  1838  does  not  repeal  the  present  trust 
by  an  implication  of  this  kind,  because  it  is  not  a  trust  made 
Under  the  act  of  1836,  and  differs  in  some  particulars  in  sub- 
stance from  both  of  those  statutes. 

Nor  is  there  any  principle  of  the  Common  Law  opposed  to 
this  conveyance.  Had  it  been  made  honestly  and  for  an 
adequate  consideration,  even  to  a  part  only  of  the  creditors,  it 
would  have  been  valid  at  Common  Law.  (See  cases  before.) 
And  nobody  ever  doubted  at  Common  Law  that  a  conveyance 
to  all  one's  creditors  to  secure  their  honest  debts,  if  they 
assented,  or  if  there  was  sufficient  consideration,  was  valid. 
4  Mete.  300,  semb. ;  10  Pick.  412 ;  Stevens  et  al.  v.  Bell,  6 
Mass.  R.  342. 

It  is  the  very  design  and  wish  of  the  law,  that  the  pro- 
perty should  all  go  to  them.  This  is  also  the  refinement  of  the 
modern  bankrupt  or  insolvent  system  to  have  it  go  equally 
as  here.  In  aiding  this,  you  aid  justice  rather  than  defeat 
it.  You  benefit  rather  than  injure  the  creditors  as  a  whole. 
You  are  guilty  of  no  fraud,  either  in  fact  or  law,  as  to  all  or 
any  portion  of  them.  Certainly  not  in  fact,  when  all  the 
property  is  placed  in  the  hands  of  all,  or  of  a  part  for  all ; 
and  certainly  not  in  law,  where  none  are  excluded,  and  none 
required  on  any  terms  whatever,  to  execute  releases  or 
accept  as  final  payment  less  than  all  their  claims. 
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Under  this  analysis  of  the  subject,  no  fraud  whatever 
seems  to  exist  between  the  parties,  whatever  may  have  been 
contemplated  originally  between  the  two  brothers.  How  that 
may  have  been  is  not  material  here,  as  their  contract  must 
be  considered  either  as  rescinded,  or  the  property  sold  by  the 
brother  to  the  creditors  themselves,  towards  the  payment 
honestly  of  all  their  debts,  and  for  the  original  considera- 
tion, the  note,  so  as  to  purge  away  any  fraud  that  might 
have  been  once  contemplated  against  others.  It  is  now  held 
in  trust  for  all,  and  hence  the  old  sale  injures  or  defrauds 
none. 

Nor  is  it  any  objection  to  the  present  agreement  between  the 
creditors  and  J.  F.  Blodgett,  that  it  was  not  all  put  in  writing. 
It  is  clearly  proved,  part  by  parol  and  part  by  writing,  and 
is  not  required  to  be  shown  by  writing,  either  by  the  Statute 
of  Frauds  or  any  Common  Law  principle.  The  consideration 
finr  it  is,  also,  as  full  and  good  as  the  consideration  of  the 
original  debts  of  the  several  creditors,  and  the  validity  and 
amount  of  the  debts  of  each  is  to  be  settled  in  the  same 
way,  as  in  all  cases  of  assignments  and  trusts.  If  not  done 
by  the  debtor  and  each  creditor  under  the  inspection  of  the 
agent  or  trustee,  so  as  to  be  satisfactory,  it  may  be  tested  in 
a  suit  like  this,  and  the  trustee,  on  motion,  be  allowed 
to  defend  for  the  debtor.  So  the  whole  administration  of  the 
trust  can  be  revised  by  a  bill  in  chancery,  if  any  debtor 
chooses. 

Nor  is  there  any  difficulty  as  to  the  creditors  not  present, 
and  who  do  not  choose  to  come  in  and  take  their  dividend 
with  the  rest  They  are  left,  like  the  present  creditor  in  this 
action,  to  a  suit  against  the  original  debtor,  and  may  seize 
any  property  they  can  find  unassigned,  or  subsquently  ac- 
quired, or  his  body,  if  liable. 

They  stand  like  creditors,  who  do  not  choose  to  prove  their 
debts  under  a  bankrupt  commission,  and  may  resort  elsewhere 
to  any  remedy  or  property  which  exists. 
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But  in  this  case,  as  no  dividend  has  yet  been  awarded,  the 
plaintiff  could  probably  claim  one  out  of  the  property,  find- 
ing it  has  been  legally  assigned  to  pay  him  as  well  as  the 
rest,  so  far  as  it  goes,  after  deducting  all  reasonable  costs  and 
expenses. 

I  see  no  objection  to  a  continuance  of  this  action,  to  see 
what  the  dividend  to  each  creditor  applying  is,  and  how  the 
tnistee  conducts,  and  to  put  further  interrogatories,  if  his 
behavior  should  require  it. 

But  he  cannot  be  charged  with  the  whole  property,  or 
enough  to  pay  the  plaintiff's  debt,  on  the  disclosure  as  it  now 
stands ;  though  in  due  time  be  may  be  liable  to  account  for 
dipro  rcUa  share  to  the  plaintiff,  if  desiring  it 

All  which  need  be  said  now  definitely  on  that,  or  the  costs 
in  this  suit  is,  that  the  defendant,  summoned  as  trustee, 
cannot  be  charged  in  the  manner  and  to  the  extent  claimed, 
and  seems  entitled  to  his  cost.  But  it  may  become  proper 
for  him,  at  some  ensuing  term,  to  pay  over  to  the  plaintiff  his 
proportionate  share  under  the  conveyance ;  or  if  the  princi- 
pal is  forced  by  his  creditors  to  go  into  insolvency  under  the 
statute  of  1838,  the  trustee  may  be  liable  to  account  and  de- 
liver over  what  he  holds  to  the  statutory  assignees.  16  Mass» 
276 ;  4  Pick.  266. 

How  that  may  be,  can  probably  be  settled  by  the  next 
term ;  as  also  what  the  share  of  the  plaintiff  may  be,  if  the 
estate  is  settled  finally  under  the  present  conveyance. 

Let  the  case,  therefore,  stand  continued,  if  the  plaintifi* 
desires  it,  before  any  formal  judgment  is  entered. 
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William  S.  Smith,  J£.  vs.  Samuel  H.  Babcock  ei  al 

In  a  proceeding  in  eqnity  to  set  aside  a  sale  of  land  for  fraud,  the  person  who  was 
most  benefitted  by  the  sale  is  in  a  situation  to  be  suspected  of  it,  if  a  fraud  was 
aetually  committed. 

If  such  a  person  makes  statements  as  to  material  matters  connected  with  the  value 
of  the  land,  and  which,  from  being  more  within  his  private  knowledge,  or  other 
circamstanoes,  were  clearly  relied  on  in  the  purchase,  and  they  turn  out  to  be 
false,  the  sale  is  void,  whether  he  believes  them  to  be  true  or  not. 

li  is  no  objection  to  rescinding  such  a  contract,  that  another  remedy  or  a  guaranty 
may  exist  against  that  person  alone,  now  become  insolvent,  but  not  against  the 
other  respondents,  and  particularly  if  fraud  be  the  ground  assigned  for  rescinding; 
or  that  the  complainant  had  an  opportunity  to  ezambe  the  land,  and  one  of  his 
friends  did  examine  it  some  time  before  the  bargain  was  completed,  if  the  false 
representations  of  the  person,  making  the  sale,  were  relied  on  as  to  details,  and 
others  hired  by  him,  unknown  to  the  examiner,  were  uniting  in  statements  and  acts 
likely  to  mislead  ;  and  more  espedally  if  the  misrepresentations  extended  also 
to  other  matters  than  the  timber  on  the  land  which  were  material,  and  were  not 
attempted  nor  ofiered  to  be  examined. 

A  bill  charging  falsehood  and  fraud  in  a  sale,  as  to  the  exaggerated  quantity  of 
timber  on  land,  may  contain  enough  to  justify  setting  the  sale  aside  for  a  gross 
mistake  in  the  quantity,  without  setting  up  the  latter  as  a  specific  and  separate 
cause ;  but  it  is  better  to  have  such  cause  stated  independently,  in  order  to  give 
clearer  notice  to  the  respondents,  of  what  is  to  be  contested. 

Where  such  person  owned  in  common  with  others  an  undivided  share  of  the  land, 
and  the  whole  title  of  it  had  been  vested  in  two  of  the  number  in  trust  for  the 
rest,  and  those  two  had  agreed  to  sell  to  him  the  whole,  at  a  given  price,  and 
he  had  failed  to  make  payment  at  the  time  agreed,  or  to  tender  it,  the  whole  title 
was  not  in  him.  And  if  they  agree  to  allow  him  further  time,  and  he  sells  for 
more,  receiving  the  excesy  for  himself,  and  those  two  then  convey  to  him, 
he  having  conveyed  to  the  purchasers,  and  receive  the  consideration  agreed  from 
the  purchasers  through  him  before  delivering  the  deeds,  he  is  to  be  regarded  as 
their  agent.  If  they  took  the  proceeds  and  benefits  of  the  sale,  they  must  aid 
him  to  refund  the  consideration  which  they  received. 

More  especially  is  this  the  case  when  some  of  the  owners  in  common,  beside  the 
person  negotiating  the  sale,  united  in  the  false  representations  and  attempts  to 
mislead,  by  making  similar  exaggerated  statements  as  to  the  timber,  and  in 
forming  another  company,  in  which  they  were  part  proprietors,  to  purchase  of 
themselves  at  a  still  higher  rate  per  acre,  than  he  was  to  give.  This  person 
was  to  be  the  agent  to  sell  for  that  company,  and  at  the  same  time  was 
represented  as  the  vendor  to  them  after  buying  of  the  trustees,  though,  in  fact, 
he  never  had  a  conveyance  from  the  trustees,  nor  made  one  to  the  other 
company. 

Where  this  person,  so  negotiating  the  sale  to  the  complainant,  keeps  a  part  of  the 
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notes  giTen  for  the  consideration,  and  assigns  them  to  a  creditor  of  his  as  collat- 
eral security  for  a  previous  debt,  or  for  a  debt  partly  new,  but  not  in  payment  or 
satisfaction  of  it,  the  note  is  open  to  any  defence  which  was  good  against  it  in 
his  hands. 

More  clearly  is  this  the  case,  when  the  creditor  had  notice  of  the  consideration  of 
the  note,  and  probably  had  information  of  the  exaj^rations  and  misrepresenta- 
tions practised. 

A  plea  in  bankniptcy  is  not  to  be  sustained  against  a  claim  in  eqaity  to  rescind  a 
contract  like  this  on  the  ground  of  fraud. 

A  delay  of  two  yeare  after  the  completion  of  a  sale  alleged  to  have  been  fraudulent, 
and  of  one  year  after  the  discovery  of  the  fraud,  was  held  not  to  bar  a  suit  for  a 
rescission  of  the  sale. 

This  was  a  bill  in  equity,  entered  as  long  ago  as  Januaryi 
1839.  The  defendants  were  fourteen  in  number,  viz :  Sam- 
uel H.  Babcock,  John  B.  Glover,  Josiah  Daniels,  Increase  S. 
Withington,  Joseph  Leeds,  Benjamin  Leeds,  Paul  Whitney, 
Levi  B.  Haskell,  Jos.  F.  Leach,  Osgood  P.  McLellan,  Wil- 
liam H.  Montague,  George  L.  Montague,  John  B.  Cross,  and 
Joseph  Noble. 

The  bill  prayed  a  re-payment  of  certain  money,  given  by 
the  complainant  to  Cross,  and  by  him  divided  between  him- 
self and  the  different  respondents,  except  Noble ;  it  having 
been  received  from  Smith  in  part  payment  of  one  fifteenth 

of  a  tract  of  land,  called  Township ^  A.  No.  2,  in  Oxford 

county,  in  Maine.  This  portion  of  that  township.  Cross  on 
the  9th  of  November,  1835,  conveyed  by  deed  to  Smith,  and 
it  had  been  before  owned  by  the  respondents  in  certain  pro- 
portions, hereafter  to  be  explained. 

The  bill  prayed  also  for  a  return  of  certain  notes,  then 
executed  by  the  complainant  to  Cross  towards  the  considera- 
tion of  that  conveyance,  and  which  it  was  averred  were  now 
in  the  hands  of  Noble,  with  notice  of  their  consideration,  as 
collateral  security,  to  indemnify  him  for  certain  liabilities  on 
account  of  Cross. 

The  principal  charge  in  the  bill  was,  that  in  the  sale,  made^ 
in  certain  shares  to  the  plaintiff  and  five  others,  (consisting 
of  five  thirtieths  to  Joshua  Fanning,  five  thirtieths  to  George 
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Miller,  two  thirtieths  to  Nathaniel  Tuthill,  Jr.,  one  thirtieth 
to  Nathaniel  Miller,  and  two  thirtieths  to  Smith,)  there  were 
fraud,  misrepresentation  and  falsehood,  on  the  part  of  Cross, 
in  several  material  particulars,  which  were  relied  on  by  the 
plaintiff  in  the  purchase ;  and  that  the  conveyance  ought, 
therefore,  to  be  set  aside,  and  the  consideration  restored. 

It  further  averred,  that  Cross  was  chiefly  instrumental  in 
making  these  misrepresentations,  as  agent  and  part  owner 
with  the  other  respondents,  except  Noble ;  and  that  those 
others,  as  principals  and  part  owners,  having  received  the 
money  paid  on  account  of  the  sale  of  their  interests  in  the 
land,  were  bound  to  refund  the  money ;  and  that  Noble,  as 
holder  of  Smith's  notes  given  for  the  land,  with  full  notice  of 
their  consideration,  and  only  as  collateral  security,  could  not 
recover  their  amount,  and  ought  to  return  them  to  the 
plaintiff. 

The  brief  history  of  the  other  parts  of  the  transaction,  as 
set  out  in  the  bill,  was  as  follows. 

Some  time  previous  to  the  1st  of  June,  1835,  this  township 
was  owned  by  William  Reed.  On  or  about  that  day,  Cross 
having  become  possessed  of  Reed's  bond,  given  for  a  deed 
on  certain  terms  specified,  took  a  conveyance  from  him  of 
the  township,  and,  to  secure  part  of  the  payment,  executed 
a  bond  to  Reed  for  the  payment  of  $24*000  in  money,  in 
which  E.  Wyer  was  his  surety. 

On  the  26th  of  June,  1835,  Cross,  in  pursuance  of  a  pre- 
vious agreement,  executed  a  deed  of  the  same  township  for 
$3 '50  per  acre  to  Babcoek  and  Glover,  or  the  survivor  of 
them,  who  are  two  of  the  defendants,  and  who  gave  a  writ- 
ing of  the  same  date  to  others  who  had  united  with  them  in 
the  purchase ;  showing  that  the  land  was  held  in  trust  by 
Babcoek  and  Glover  for  those  owning  the  ten  shares,  into 
which  it  had  been  divided,  each  of  the  defendants  but  Noble 
owning  one,  except  that  the  two  Montagues  as  a  firm,  and 
Leach  &  McLellan  as  a  firm,  and  Whitney  io  Haskell  as  a 
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finn,  owned  bat  one  share  to  each  firm.  The  owners  of  these 
shares  constituted  what  is  called  the  First  Boston  Company, 
and  for  whom  Babcock  and  Glover  were  trustees,  to  manage 
and  sell  the  property,  and  account  for  any  income  or  pro- 
ceeds, equally  among  the  share  holders. 

The  bill  then  alleged,  that  with  a  view  to  dispose  of  this 
township  at  a  high  price,  and  mislead  those  who  might  pur- 
chase as  to  its  true  value,  the  First  Boston  Company  soon 
afterwards  commenced  a  system  of  deceptions  and  misrepre- 
sentations as  to  the  title  and  sales  of  the  land,  and  the 
quantity  of  timber  thereon,  and  the  facilities  of  getting  it  to 
market,  till  eventually,  in  November  of  that  year,  as  before 
specified,  the  plaintiff  made  the  purchase  of  one  fifteenth  of 
it  at  six  dollars  per  acre,  when  its  true  value  was  not  one 
sixth  of  that  sum ;  and  he  was  induced  to  over-estimate  it 
to  that  extent  by  gross  frauds  and  falsehoods. 

Among  the  means  used  to  accomplish  the  imposition,  it 
was  averred,  that  a  Second  Boston  Company  was  got  up  to 
buy  this  township  of  Cross,  the  then  supposed  owner  of  the 
whole ;  that  it  was  to  be  divided  into  thirty  shares,  and  six 
dollars  per  acre  given  therefor,  and  Cross,  if  desired,  was  to 
guarantee  one  hundred  and  thirty  millions  feet  of  good  pine 
timber  on  it  per  acre ;  that  Babcock  first  signed  this  under- 
taking, and  for  three  thirtieths,  Whitney  &  Haskell  next  for 
two  thirtieths,  and  Benjamin  Leeds  for  one  thirtieth  —  all 
members  of  the  first  company  —  and  thus  others  were  soon 
induced  to  subscribe  for  the  remaining  shares;  and  after- 
wards, August  10,  1835,  that  they  executed  a  written  inden- 
ture to  Cross,  reciting  that  the  land  had  been  bought  by 
them  of  him,  at  six  dollars  per  acre,  and  that  he  might  sell 
the  same  for  seven  dollars  per  acre,  and  retain  all  he  obtained 
over  that  sum.  On  the  15th  of  August,  1835,  a  bond  was 
executed  also  by  Babcock  and  Glover  to  Cross,  to  convey 
the  land  to  him  at  five  dollars  per  acre,  on  or  before  the  17th 
of  October ;  and  another  bond  by  him  to  them,  that  he  would 
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pay  or  secure  to  them  this  price  by  that  day.  Previous  to 
this,  and  as  early  as  June  27,  1835,  certificates  had  been 
obtained  from  several  persons,  that  on  a  careful  examination 
of  the  township,  there  were  one  hundred  and  thirty  millions 
feet  of  good  pine  timber  on  it,  and  a  good  stream  for  getting 
the  logs  to  market  the  first  year ;  and  other  certificates  were 
given  still  earlier,  in  March,  1835,  stating  the  quantity  of 
good  pine  timber  to  be  at  least  seventy  or  eighty  millions  of 
feet 

It  is  then  averred  that  Cross  started  about  the  20th  of 
August  with  these  papers  for  New  York,  and  there,  through 
one  Alexander  Chalmers,  a  former  partner  of  his,  whom  it 
was  stated  he  hired,  at  large  commissions  on  all  the  land 
sold,  to  aid  him  in  disposing  of  it,  was  introduced  to  George 
Miller,  one  of  these  five  subsequent  purchasers. 

Not  efiecting  a  sale  there  at  nine  dollars  per  acre,  the  price 
asked,  he  left  and  returned  again  the  first  week  in  October, 
when  Tuthill,  one  of  the  purchasers,  before  finishing  the 
bargain,  concluded  to  visit  the  county  of  Oxford,  and  make 
some  examination  of  the  title  or  the  records,  and  the  locality 
and  value  of  the  township. 

Cross  in  the  mean  time,  on  the  17th  of  October,  made  no 
payment  to  the  First  Boston  Company  under  his  bond,  and 
became  liable  for  its  amount ;  conveyed  a  large  portion  of 
his  property,  on  the  22d  of  that  month,  to  Noble,  including 
the  notes  of  some  of  the  First  Boston  Company  for  their  orig- 
inal purchase  of  him,  doing  this  for  security  and  indemnity 
to  Noble ;  and  having  found  most  of  the  second  company 
unwilling  to  settle  with  him  and  take  conveyances  of  the 
land,  though  three  of  them,  Babcock,  Jenkins,  and  Cordis, 
if  no  more,  had  given  bonds  to  do  it.  But  Cordis  had  be- 
come satisfied  that  the  pine  timber  on  the  land  was  much 
less  than  Cross  represented,  and  hence  refused  to  take  it,  and 
gave  notice  to  other  new  members,  as  well  as  to  Cross,  of 
his  refusal  and  the  grounds  for  it 
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In  consequence  of  some  conversation  with  Tuthiil,  indi« 
eating  that  he  might  purchase  the  land  at  a  lower  price  than 
nine  dollars  per  acre,  Cross  once  more  in  November  visited 
Long  Island  in  company  with  G.  Montague,  one  of  the  First 
Boston  Company.  The  latter  carried  with  him  deeds  of  the 
township  in  different  shares,  of  one  tenth  each,  from  Glover 
and  Babcock  to  Cross,  with  instructions  not  to  deliver  them 
till  receiving  money  or  satisfactory  notes,  at  five  dollars  per 
acre  therefor. 

After  Cross  had  made  the  sales  in  New  York  to  the  plain- 
tiff and  others,  of  twenty-six  thirtieths  of  the  whole  township, 
he  returned  to  Boston  and  settled  with  the  First  Boston  Com* 
pany,  for  the  amount,  by  money  and  notes  of  the  purchasers, 
indorsed  by  him  to  the  first  company,  and  delivered  to  Noble 
the  plaintifi^s  notes  to  the  amount  of  about  $28,520  for 
security  and  indemnity,  as  before  recited. 

He  offered  various  guarantees,  it  was  averred,  in  New  York 
and  elsewhere,  to  purchasers,  as  to  the  quantity  of  pine 
timber  on  the  land,  being  one  hundred  and  thirty  millions 
feet  per  acre,  and  represented  himself  as  a  man  of  large 
property,  and  abundantly  able  to  fulfil  such  guarantees.  To 
the  plaintiff  he  gave  a  bond  to  take  back  the  land  again  in 
two  years,  and  pay  him  his  consideration  and  ten  per  cent« 
interest,  if  he  was  dissatisfied ;  and  another  bond  to  him  and 
others,  to  pay  them  a  large  sum  if  he,  as  their  agent,  did  not 
in  five  years  get  off  the  land  lumber  enough  to  pay  all  they 
had  given,  and  twenty-five  per  cent,  interest  thereon. 

Among  the  false  representations  alleged  to  have  been  made 
by  Cross  to  the  plaintiff  and  his  associates,  were  these :  That 
he  was  the  owner  of  the  township ;  that  he  was  a  person- of 
large  estate,  able  to  respond  to  all  his  guarantees  and  bonds; 
and  that  the  land  had  one  hundred  and  thirty  millions  feet 
of  good  pine  timber  per  acre  on  it,  and  a  stream  suitable  to 
transport  it  yearly  to  maket 

The  bill  was  amended  from  time  to  time,  and  various 
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exceptions  made  to  the  answers ;  but  the  substance  of  the 
allegations  in  the  bill,  not  given  above,  are,  so  far  as  mate- 
rial, referred  to  in  the  opinion  of  the  Court. 

The  answers,  after  several  amendments  and  supplements, 
are  divided  chiefly  into  three  classes.  Those  by  the  First 
Boston  Company,  except  Cross,  are  mostly  alike ;  then  come 
his  separately,  and  then  Noble. 

The  first  respondents  deny  the  allegations  charging  fraud, 
or  concealment,  or  misrepresentation,  and  virtually  admit 
such  deeds  and  papers  as  are  set  out  in  the  bill. 

They  also  deny  any  agency  of  Cross  to  sell  the  land  in 
their  behalf;  and  aver  that  the  certificates  were  honestly 
obtained,  and  were  believed  to  be  true. 

The  answer  of  Cross  also  denies  all  fraud,  and  in  other 
respects  generally,  as  above  named,  accords  with  the  rest ; 
but  goes  further,  and  avers  himself,  at  the  time  of  his  guar- 
antees referred  to  in  the  bill,  to  have  been  a  man  of  large 
estate,  and  was  so  considered  by  himself  and  others  as  early 
as  July,  1835,  and  as  late  as  the  time  of  his  answers  in  1837 
and  1839. 

The  answer  of  Noble  either  denied  or  expressed  ignorance 
of  other  matters,  except  the  transfer  of  the  note  of  Smith  to 
himself  by  Cross ;  and  alleged,  that  it  was  given  to  secure 
him  against  certain  liabilities  for  Cross  by  him  and  Wyer, 
existing  before  the  large  assignment  in  October,  and  instead 
of  some  of  the  notes  then  assigned,  which  were  returned  to 
Cross  in  November,  and  for  indemnity  on  account  of  some 
new  liabilities  then  assumed.  And  he  further  averred,  that 
the  assignment  in  October  was  to  secure  only  debts  and  re- 
sponsibilities then  existing,  or  afterwards  to  be  renewed, 
within  four  years. 

Some  other  matters  in  the  different  answers  are  noticed  in 
the  opinion,  wherever  important,  as  are  also  such  portions  of 
the  testimony  on  both  sides  as  are  deemed'  competent  and 
material,  the  whole  being  too  voluminous  for  recital. 
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This  case  was  argued  before  Mr.  Justice  Story  for  some 
days  iu  1844,  but  left  unfinished  and  never  resumed  till  since 
his  death. 

It  came  on  for  hearing  again  at  the  adjourned  term  of  this 
Court  in  April  last,  and  was  then  argued  at  some  length, 
and  concluded  at  the  May  term,  1846,  after  occupying  in  all 
most  of  sixteen  days. 

Bosworih,  of  New  York,  and  R.  Fletcher ,  for  the  plaintiff; 
and  Coolej/y  J.  P.  Rogers,  C.  O.  Loring,  and  ChoatCj  for 
different  defendants. 

Woodbury,  J.  The  lapse  of  time  since  the  proceedings  in 
this  case  commenced  has  been  such,  that  the  members  of  the 
Court  are  neither  of  them  the  same.  Most  of  the  counsel 
are  also  new,  and  the  condition  of  all  the  respondents,  with 
a  single  exception,  has  changed,  it  is  said;  and  several,  from 
what  was  supposed  to  be  splendid  affluence  to  bankruptcy, 
and  one  of  them  passed  "  that  bourne  whence  no  traveller 
returns.^' 

Where  the  fault  has  been  for  such  unusual  delay,  or 
whether  there  has  been  none  but  mere  casualties  and  post- 
ponements, growing  out  of  the  great  number  of  parties  and 
counsel,  and  the  complexity  as  well  as  magnitude  of  the 
case,  I  shall  not  attempt  to  settle. 

But  my  best  efforts  have  been  made  to  prevent  any  further 
postponement,  not  indispensable  to  a  due  hearing  and  exam- 
ination of  the  cause ;  and  I  shall  now  proceed  to  deliver  a 
final  opinion  on  the  questions  Yiecessary  to  be  decided,  with 
a  desire  to  put  both  sides  in  possession  of  the  reasons  on 
which  it  is  founded,  rather  than  with  the  vain  expectation 
of  rendering  it  satisfactory  to  both. 

Various  questions  have  been  raised  as  to  the  competency 
of  some  portions  of  the  testimony  and  the  sufficiency  of  other 
parts,  which  may  be  first  disposed  of  by  a  single  general 
remark.     Without  giving  in  detail  my  decision  in  each  case, 
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it  may  be  taken  for  granted,  where  I  rely  on  a  piece  of  evi- 
dence, and  refer  to  it  in  support  of  a  conclusion  of  fact,  it  is 
deemed  competent ;  and  where  a  fact  has  been  denied  by 
the  answers  in  particulars  responsive  to  the  bill,  it  is  not 
considered  as  sustained  by  sufficient  proof,  unless  it  be  by 
more  than  the  testimony  of  one  witness. 

It  may  be  added  further  in  the  outset,  that  I  discover  no 
delay  in  the  institution  of  the  proceedings  by  the  complain- 
ant, which  should  be  regarded  as  a  bar  to  his  recovery  on 
the  merits,  if  merits  exist;  and  which  can,  therefore,  be  in- 
terposed to  excuse  this  Court  from  the  labor  and  responsi- 
bility of  examining  the  rights  of  the  different  parlies  on  those 
merits,  Warner  v.  Daniels^  1  Woodb.  &  Minot,  90 ;  and 
Mason  et  aly  v.  Crosby  et  al^  Ibid.  363. 

The  proceedings  were  begun  in  less  than  two  years  after 
the  purchase  of  the  land  by  the  plaintiff,  and  in  little  more 
than  one  year  after  the  deficiency  in  the  timber  was  ascer- 
tained to  be  great,  and  after  the  conduct  of  the  respondents 
was  believed  to  have  been  unfair  and  illegal. 

Nor  is  there  understood  to  have  been  any  alteration  in  the 
property  or  title  since  the  sale,  which  is  sufficient  to  disable  the 
plaintiff  from  making  a  valid  re-conveyance  of  his  share,  if  it 
should  otherwise  appear  just  to  rescind  the  sale ;  though  it  \s 
stated  in  evidence  that  some  auctions  of  the  land  for  taxes  have 
since  taken  place.  But  redemptions  are  understood  to  have 
been  made  before  the  title  was  foreclosed ;  and  though  some 
timber  was  got  off  by  the  plaintiff  and  others  the  first  winter, 
it  is  supposed  to  be  not  so  much  as  sensibly  to  change  the 
value  and  condition  of  the  premises. 

Proceeding  then  to  the  great  points  in  controversy,  as  the 
interests  and  liabilities  of  the  respondents  are  in  some  respects 
different,  I  shall  first  consider  those  of  Cross,  the  most  active 
and  conspicuous  participator  in  the  transaction  ;  next,  those 
of  the  rest  of  the  First  Boston  Company;  and,  lastly,  those 
of  Noble. 
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It  is  clear,  that  the  respondent,  Cross,  was  the  sole  owner 
of  the  whole  township  in  dispute,  about  the  1st  of  June, 
1835. 

It  is  equally  clear,  that  in  all  the  subsequent  transfers  of  it, 
as  well  as  in  all  the  contrncts  and  arrangements  for  sales, 
whether  defeated  or  perfected,  and  in  all  the  representations 
connected  with  them,  whether  true  or  false,  and  in  all  the 
certificates  obtained  as  to  the  timber,  and  which  are  conceded 
now  to  be  so  erroneous,  he  was  the  chief  actor,  and  probably 
more  deeply  interested  than  any  other  individual. 

For  if  the  whole  land  cost  him  only  about  $  30,000,  which 
is  the  price  that  was  to  be  paid  to  Reed,  according  to  his  tes- 
timony, though  Cross  testifies  to  near  $20,000  more  in  various 
ways;  and  if  Cross  obtained  for  it  about  $70,000  beyond 
this  $30,000  from  the  First  Boston  Company,  and  next 
received  in  New  York  near  $30,000  more  than  he  was  to 
pay  to  the  First  Boston  Company,  and  something  like  $5000 
more  net  profits  on  his  one  tenth  reserved  in  his  original 
deed,  and  invested  in  that  company,  he  would,  supposing 
all  the  payments  to  be  honestly  made,  have  realized,  in  only 
this  one  township,  in  about  six  months,  the  enormous  profits 
o{  near  $105,000;  while  all  the  other  persons  united,  so  far 
as  is  known  here,  could  not  have  profited  in  this  same  opera- 
tion half  that  amount,  and  no  one  person  over  one  twentieth 
as  much. 

It  will  be  seen,  then,  at  a  glance,  how  great  was  his  in- 
terest or  inducement  to  effect  these  various  sales,  and  how 
strong  were  his  motives  to  press  on  purchasers  such  consid- 
erations, as  should  be  likely  to  throw  within  his  grasp  in  so 
short  a  time,  and  in  an  operation  as  to  a  single  tract  of  land, 
8uc*h  a  brilliant  fortune. 

Cross  being  thus  situated,  as  the  great  gainer  by  these 
sales,  was  therefore  in  a  condition  to  be  tempted  into  mis- 
representations in  order  to  effect  them.  But  having  stronger 
motives  than  any  others  to  do  wrong,  is  only  one  step  in  the 
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inquiry  as  to  bis  real  conduct ;  and  the  next  is,  what  repre- 
sentations, if  any,  did  he  actually  make  concerning  the 
township,  which  were  in  fact  erroneous,  and  likely  to  deceive 
the  plaintiff? 

The  first  specific  examination  concerning  Cross's  course, 
in  respect  to  these  sales,  may  as  well  be  in  relation  to  the 
representations  about  the  quantity  of  pine  timber  on  the 
township. 

What  kind  of  statements  on  that  subject  did  he  actually 
make  to  the  plaintiff  and  others,  about  the  same  period,  and 
connected  with  the  sale  of  this  land,  so  as  to  render  them 
competent  evidence  ?  See  cases  in  Warner  v.  Daniels,  1 
Woodb.  &  Minot,  90,  showing  when  they  are  competent 
Next,  were  they  relied  on  by  the  plaintiff?  and  were  they 
ialse? 

The  case  is  full  of  proof,  that  he  made  statements  as  to 
the  quantity  of  good  pine  being  one  hundred  and  thirty 
millions  feet  per  acre,  not  only  at  Boston  and  Hopkiuton,  in 
writing  and  orally,  by  guarantee  separately  and  in  bonds, 
but  at  Long  Island  and  to  this  plaintiff^  with  the  other  pur- 
chasers. 

That  they  were  relied  on,  also,  is  proved  by  the  fact,  that 
the  land  was  purchased  with  the  view  of  paying  the  interest 
and  part  of  the  principal  speedily,  by  sales  of  the  timber ; 
that  Cross  gave  a  guarantee  of  twenty-five  per  cent,  profits 
from  it  by  such  sales ;  that  even  before  leaving  New  York 
be  was  constituted  their  agent,  to  go  at  once  on  the  land  and 
begin  the  removal  of  the  timber,  to  realize  these  great  profits 
from  it;  that  he  gave  written  guarantees  of  the  quantity, 
and  computations  showing  how  some  $43,200  per  share  could 
be  made  by  the  purchasers  of  this  timber. 

It  is  an  objection  not  well  sustained,  which  his  counsel 
have  urged  against  setting  up  such  representations  as  fraud- 
ulent, that  another  remedy  existed  on  those  guarantees. 

It  is  a  novel  doctrine,  that  a  written  warranty  is  a  bar  to 
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a  suit  or  defence  founded  on  fraud  in  the  same  transaction  ; 
and  the  cases  are  not  only  numerous,  that  fraud  vitiates  all 
contracts  tainted  by  it,  but  that  it  may  be  set  up  in  contests 
as  to  the  consideration  of  the  sales,  whether  a  warranty 
existed  or  not.  Semb.  1  Wash.  R.  170 ;  1  Day,  156  - 168 ; 
4  Mass.  R.  491,  492;  4  D.  &  E.  67,  337;  6  John.  110,  181 ; 
1  lb.  414,  603 ;  2  Wooddeson,  416 ;  7  Mass.  R.  68. 

If  such  an  objection  was  urged  in  another  view,  as  furnish- 
ing an  ample  remedy  at  law,  (and  hence  that  none  in  equity 
exists  here,  under  the  Judiciary  Act  of  1789,)  the  conclusive 
answer  to  it  is  this :  The  other  remedy  is  only  against  one 
of  the  respondents  instead  of  all,  and  that  one  entirely  in- 
solvent. 

All  that  remains  on  this  point  is,  to  decide  whether  these 
representations  were  in  reality  true  or  false. 

Perhaps  there  is  no  better  general  test  of  this,  than  the 
failure  of  Cross  to  fulfil  his  various  guarantees  concerning 
them,  during  the  four  or  five  years  after,  when  the  plaintiff 
and  others  contended  that  they  had  turned  out  to  be  false, 
and  while  Cross  was  not  only  under  guarantees  to  make 
them  good,  but  swears  that  he  had  ample  means  for  any 
such  purposes,  though  since  become  insolvent. 

If  they  were  true,  it  would  have  been  no  loss,  but  a  gain 
for  him  to  take  back  the  land ;  or  if  doubtful,  it  was  honest 
and  honorable  to  exhibit  new  evidence  of  their  truth,  or, 
with  his  professed  ample  means,  to  make  good  the  indem- 
nity he  had  given. 

On  the  contrary,  if  they  were  neither  true  nor  colorably 
so,  but  undeniably  groundless,  and  made,  not  in  ignoraixre, 
but  with  intent  to  mislead,  the  course  of  conduct  was  likely 
to  have  been  pursued  which  has  been  charged  in  the  bill  as 
exhibited  on  the  present  occasion.  Firstly,  buying  Reed's 
bond,  who  estimated  the  good  pine  at  only  twenty-five 
millions,  then  getting  a  set  of  certificates  which  were  made 
in  March  for  seventy  or  eighty  millions,  and  then  in  three 
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oiODths,  when  new  sales  at  a  higher  price  were  contem- 
plated, obtaining  a  new  set  of  certificates  for  one  hundred 
and  thirty  milhons,  increasing  like  the  rolling  snow  ball ; 
and  whether  obtained  in  some  degree  by  presents  or  '^grati- 
fication money,"  or  by  inexperience  and  looseness  of  morals 
in  certifying,  it  is  not  necessary  to  settle  on  the  evidence  as 
to  those  points ;  but  only  that  they  were  obtained  and  used, 
and  were  in  truth  great  exaggerations.  Again,  when  the  cor- 
rectness of  the  statements  as  to  this  large  quantity  of  timber 
was  questioned  by  Cordis,  certainly  as  early  as  October,  if 
not  September,  and  the  grounds  of  it  stated  to  Cross ;  and 
when  in  consequence  of  it,  in  part  at  least,  the  Second  Boston 
Company  was  broken  up;  it  is  in  symmetry  with  this  pre- 
vious suspicious  behavior  of  his,  not  to  have  the  land  more 
carefully  re-examined,  and  not  to  be  more  cautious  and 
measured  in  his  future  statements  as  to  the  quantity,  but 
still  continue  to  represent  it  as  high  or  higher  than  the  last 
inflated  certificates.  And  so,  when  letters  were  written  to 
New  York  from  Maine,  repeating  this  charge  of  deception 
against  him,  he  refrained  from  taking  any  new  steps  to  dis- 
prove it,  as  incorrect 

So,  when  at  Long  Island,  new  and  more  careful  explora- 
tions instead  of  these  were  proposed  to  him,  not  being  willing 
to  make  them,  but  objecting  to  the  loss  of  time  from  them, 
and  ofiering  his  guarantee  as  to  the  quantity,  with  assur- 
ances of  his  great  wealth  and  responsibility  to  meet  it. 

Lastly,  when  those  who  had  been  thus  misled  complained 
in  1836,  it  is  in  perfect  keeping  with  the  same  hypothesis, 
that  the  certificates  were  false,  if  not  so  known  to  be,  that 
be  should  not  attempt  to  fulfil  his  guarantee,  though  pro- 
fessing in  his  answer  to  have  been  amply  able,  but  recom- 
mended '*  Christian  resignation,"  and  proceeded  at  once  to 
foreclose  his  mortgages. 

If  satisfied  that  a  great  error  had  occurred  inadvertently, 
why  did  he  not  procure  and  return  the  notes,  and  honorably 
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rescind  the  sale,  when  his  ability  at  that  time,  though  pledge 
ing  the  notes  to  Noble  for  certain  specified  liabilities,  is 
sworn  by  both  him  and  Noble  to  ha^e  been  great,  and  to 
have  rested  on  much  other  property  not  pledged,  as  well  as 
that  pledged. 

But  the  closing  survey  of  the  timber,  made  under  an 
arrangement  between  the  purchasers,  and  some  of  the  hold- 
ers, to  give  up  their  notes  to  the  amount  or  extent  the 
quantity  of  pine  timber  should  prove  to  be  less  than  eighty 
millions  of  feet,  shows  beyond  question  how  the  actual  truth 
was  in  respect  to  the  representations  of  there  being  one  hun- 
dred and  thirty  millions. 

The  whole  quantity  was  in  fact  found  not  to  have  exceeded 
eight  millions,  not  one  sixteenth  of  the  quantity  represented 
and  guaranteed ;  and  two  of  the  very  certifiers  in  March,  1 836, 
Kussell  and  Paine,  when  under  oath,  testify  to  this  reduced 
quantity  of  eight  or  ten  millions  as  the  truth  in  March,  1835, 
instead  of  the  eighty  millions,  to  which  they  then  certifiedi 
and  instead  of  the  one  hundred  and  thirty  millions  which 
Russell  was  the  pilot  to  point  out  to  the  certifiers  in  June, 
1835. 

How  fully  does  this  indicate  what  was  to  be  inferred  from 
Reed's  own  knowledge  and  belief,  for  some  time  an  owner 
and  explorer  of  this  township,  that  the  quantity  of  good 
pine  timber  was  then  known  not  to  exceed  twenty-five 
millions? 

And  how  fully  could  any  one  possessed  of  that  know-* 
ledge,  like  Cross  in  all  probability,  have  been  satisfied  that 
certificates  swelling  the  quantity  several  hundred  fold  must 
be  deceptive,  and  founded  in  ignorance  or  fraud  ?  and  that 
the  land,  if  possessing  such  an  increased  quantity,  would 
never  have  been  sold  to  him  by  Reed  at  a  dollar  per  acre, 
or  even  two  dollars,  and  that  he  himself,  or  the  Boston 
Company,  with  such  an  increased  quantity  really  on  it, 
ought  not  to  sell  it  at  even  six  dollars  per  acre  ? 
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Whether  the  exaggeration  and  falsity  of  these  representa- 
tions and  certificates  were  known  at  the  time  or  not  by 
Cross,  is  not  material  in  a  civil  suit,  however  otherwise  it 
may  be  in  a  criminal  one.  See  Doggett  v.  Em^irson^ 
1  Woodb.  &,  Min.  205. 

But,  to  show  the  probability  of  his  knowledge,  connected 
with  his  representations,  and  the  fact  of  their  falsity,  it  is 
apparent  that  still  more  evidence  could  have  been  furnished 
if  deemed  necessary. 

The  bond  of  Reed  distinctly  appears  to  have  been  in  the 
market  for  this  land  before  Jan.  1835,  and  in  the  hands  of 
some  person  in  Bangor.  It  would  have  had  a  very  material 
and  additional  influence  on  this  point,  if  this  township,  as 
seems  probable,  had  in  fact  been  fully  explored  before  he 
bought  it,  and  the  quantity  of  timber  ascertained  to  be  less, 
or  at  all  events  no  larger  than  Reed  had  supposed.  As  the 
proof  is,  it  certainly  was  surveyed  from  Bangor  before  Jan- 
uary, 1835 ;  and  the  result  as  to  the  timber  seems  to  have 
been  such  as  to  defeat  any  permanent  purchase  of  the  town- 
ship there.  And  this  was  probably  done  by  Haynes,  judg- 
ing from  Cross's  own  answer  to  TuthilFs  bill. 

That  Cross  knew  this  result  before  his  purchase  is  not 
improbable,  though  the  evidence  of  it  is  inferential.  Cer- 
tainly he  knew  it  through  Cordis  in  September,  who  had 
obtained  it  at  Bangor  from  Moulton,  and  made  it  the  ground 
with  Cross  against  completing  a  purchase  of  a  share  in  the 
town  from  him,  and  was  thus  fully  in  possession  of  the  facts 
when  he  made  the  exaggerated  statements  to  the  plaintiff 
in  October  and  November  after. 

Before  that,  also,  from  Reed's  evidence  as  to  Cross's  fre- 
quent inquiries  of  him  about  the  quantity  of  timber  on  the 
land,  Cross  probably  must  have  known  that  Reed  did  not, 
though  once  the  owner,  compute  the  quantity  higher  than 
twenty-five  millions. 

Probably,  then,  through  the  whole  sales  Cross  knew  that 
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the  survey  by  Morse  and  Stone  was  not  only  a  great  exag- 
geration of  the  true  quantity  of  pine  timber  on  the  land, 
when  calling  it  seventy  or  eighty  millions  feet  per  acre,  but 
the  survey  in  June,  calling  it  one  hundred  and  thirty  millions, 
was  a  still  greater  departure  from  the  facts.  He  had  assur- 
edly enjoyed  ample  means  to  know  the  incorrectness  of  both 
of  them. 

But  if  this  survey  under  Morse  and  Stone,  was  believed 
by  Cross  to  be  only  as  high  as  the  truth,  and  nothing  then 
existing  is  known  which  should  suggest  any  motive  for  its 
being  too  low;  but,  on  the  contrary,  Moulton's  communica- 
tions, fou tided  probably  on  some  other  prior  examination,  or 
or  facts  connected  with  this,  indicate  a  knowledge  at  Bangor 
that  these  were  too  high,  the  inquiry  arises,  how  could 
Cross  honestly  suppose  that  the  statements  made  to  the  First 
Boston  Company  by  himself  and  the  second  lot  of  surveyors, 
in  June,  1835,  nearly  doubling  this  quantity  of  good  pine, 
were  unexaggerated  and  true?  But  much  more,  how  could  he 
in  November,  after  totd  by  Cordis  in  Septeniberof  Moulton's 
representations,  if  not  know  before,  honestly  repeat  his 
exaggerations  and  guarantees? 

Either  the  first  surveyors  were  incompetent  and  unfaith- 
ful, or  the  last  ones  were  so ;  and  the  certificates  of  both 
could  not  properly  be  used  longer  as  trustworthy. 

Or  if  it  be  said,  that  he  confided  in  the  first  ones,  and  not  in 
the  last,  then  the  last  should  not  have  been  exhibited,  and 
the  inflamed  quantity  set  out  in  them  should  not  have  been 
reiterated  by  him  as  less  even  than  the  truth  about  the 
quantity,  and  the  correctness  of  it  guaranteed  by  him  over 
and  over  again  in  writing,  as  well  as  verbally. 

But  enough  as  to  the  timber. 

The  next  important  representation,  connected  with  the 
sale,  and  especially  with  the  confidence  placed  in  the  state- 
ments and  guarantees  of  Cross,  as  to  the  quantity  of  pine 
timber,  related  to  his  wealth. 
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As  that  was  asserted  and  believed  by  others  to  be  great,  or 
otherwise,  his  guarantee  as  to  the  quantity  of  timber,  and 
also  as  to  the  profits  to  be  made  from  it,  would  be  more  or 
less  confided  in,  and  more  or  less  induce  a  stranger  to  buy. 

Had  Cross  represented  himself  to  be  poor,  who  believes 
that  his  guarantee  would  have  had  the  influence  on  the  pur- 
chase by  the  plaintiff  which  it  probably  had,  when  coming 
from  a  man  stated  to  be  so  very  wealthy  1 

So  the  prior  purchase  of  the  land  back  by  Cross  from  the 
first  company,  at  an  enhanced  price  over  what  they  gave 
for  it,  if  made  by  a  man  of  property,  able  and  likely  to  pay, 
and  not  by  a  needy  speculator,  careless  whether  he  ever  paid 
or  not,  if  he  could  only  obtain  the  title  to  sell  to  others,  was 
an  important  element  to  influence  the  plaintiff  and  other 
buyers.  What  others,  possessing  fortune  and  responsibility, 
had  done  at  five  dollars  per  acre,  there  could  be  less  risk  in 
doing  at  six  dollars,  than  if  it  had  been  done  by  those  who 
were  irresponsible  and  never  likely  to  pay,  unless  able  to  sell 
again  at  as  high  a  price.  The  importance  and  influence  of 
his  wealth  on  purchasers  in  trusting  to  his  guarantees,  and 
to  the  risk  he  had  run  in  buying  at  such  high  prices  as  a 
man  of  fortune,  are  thus  very  manifest. 

That  he  made  representations  of  his  great  wealth  to  the 
plaintiff  and  others,  and  in  almost  all  forms,  is  not  only 
proved  again  and  again,  but  attempted  to  be  shown  by  him- 
self and  some  witnesses  to  have  been  well  founded. 

Without  going  into  all  the  details  of  evidence,  as  to  the 
truth  or  falsehood  of  his  assertions  to  the  plaintiff  and  others, 
concerning  his  great  wealth  at  that  time,  it  is  certain  that 
be  has  since  taken  the  benefit  of  the  bankrupt  law,  and  dis- 
closed, in  his  petition  and  schedule,  rather  a  meagre  account 
of  property  compared  with  the  debts  he  owed. 

It  is  equally  certain  that  no  particular  losses  are  shown  to 
have  been  sustained  by  him  since  1835,  unless  it  be  by  the 
Long  Island  notes;  and  most  of  that  must,  as  yet,  have  fallen 
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on  others.    Much  less  are  many  specific  losses  shown,  since 

1837  and  1839,  when  his  last  answers  were  filed,  and  when 
he  still  seemed  unwilling  to  be  regarded  as  insolvent 

It  is  evident,  too,  that  the  depreciation  in  his  property  since 

1838  and  1839  is  not  likely  to  be  much,  though  it  may*  have 
been  more  since  1835. 

But,  even  in  1836,  the  idea  of  his  great  wealth  seems  to 
have  rested  much  more  on  a  mere  reputation  to  that  effect, 
than  on  any  substantial  and  particular  data,  sworn  to  by 
witnesses.  If  his  own  testimony,  however,  were  competent, 
the  case,  on  its  face,  in  its  general  aspect,  might  appear  to 
be  one,  showing  his  fortune  then  to  exceed  $290,000. 

Indeed,  even  after  his  conveyances  to  Noble,  he  represents 
himself  as  retaining  ''much  property,"  being,  as  estimated 
by  him  in  another  place,  over  $130,000;  and  that  he  has 
since  paid  ''  many  thousand  dollars." 

But  the  proof  as  to  this,  when  coming  to  particulars,  is 
very  meagre,  except  his  own  testimony.  That  he  had,  even 
in  October,  1835,  much  estate  of  solid  and  real  value,  except 
what  was  then  conveyed  to  Noble,  and  especially  much  after 
paying  his  debts,  is  very  questionable  from  various  circum* 
stances,  some  of  which  it  may  be  here  proper  to  advert  to. 

They  are,  that  the  conveyance  then  was  made  on  the  eve 
of  a  threatened  suit  by  the  First  Boston  Company ;  that  it 
contained  a  long  list  of  both  real  and  personal  estate;  that 
it  extended  down  to  his  carriage  and  horses,  if  not  to  every 
thing  which  was  exposed  to  attachment;  that  it  seemed  on 
its  face,  so  far  as  any  writing  is  put  in  the  case,  to  contain 
another  proof  of  its  being  a  general  conveyance  by  an  insol- 
vent, as  it  extended  so  as  to  cover  subsequent  liabilities  for 
four  years ;  that  one  of  his  creditors  soon  after  sued  him, 
and  recovered  a  judgment  which  he  was  unable  to  satisfy; 
that  others  had  contests  concerning  the  title  of  a  part  of  the 
property  he  conveyed  to  Noble ;  that  the  only  notes  he  is 
shown  to  have  procured  since  the  conveyance,  have  been 
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likewise  transferred  to  Noble  under  like  pledges ;  and  that 
from  his  own  answer,  and  more  especially  his  deposition, 
giving  an  estimate  of  the  value  of  his  property  and  the 
amount  of  his  debts,  so  as  to  render  him  then  worth  a  bal- 
ance of  nearly  $150,000  by  one,  and  $290,241  by  the  other, 
it  is  quite  evident  that  the  property,  not  assigned  to  Noble, 
was  chiefly  of  a  ''  fancy  character."  It  consisted,  among 
other  things,  of  shares  in  the  Maine  ^'Mining  Company," 
"  United  States'  Quarrying  Association,"  and  "  HoUis  Gran- 
ite Company;"  beside,  some  lands  in  various  places,  and 
among  the  rest  in  "  Shelburne,  N.  H.,"  "  inclusive  of  mine- 
rals," and  for  which  little  probably  was  given,  or  could 
soon,  if  ever,  be  expected.  These  are  valued  by  him  at  sixty 
or  seventy  thousand  dollars,  and  including  what  was  as- 
signed to  Noble,  there  are  beside,  in  all  his  estate,  as  Cross 
estimated  it,  some  $200,000  of  other  lands,  and  $99,504  in 
notes  and  other  obligations ;  making  the  great  aggregate  of 
$390,241.    The  debts  owing  are  put  at  only  $100,000. 

But  what  has  been  done  with  these  effects,  except  those 
assigned  to  Noble,  or  what  was  their  real  value,  does  not 
appear,  as  he  gives  no  exact  list  of  sales  or  collections,  and 
they  are  not  contained  in  the  schedule  of  his  effects  as  a 
bankrupt.  His  deposition,  furnishing  the  chief  specific  data 
concerning  them,  is  confined,  in  that  respect,  to  18J5.  Some 
of  these  will  soon  be  referred  to  for  another  purpose,  and 
others  are  particularized  in  the  eighth  page  of  the  testimony 
taken  as  to  document  (C),  and  exhibit,  among  other  alleged 
and  extraordinary  reservations,  when  conveying  to  Noble, 
about  $5000  in  money,  and  this  at  the  very  time  Winslow 
was  attempting,  without  success,  to  collect  from  him  less 
than  $1000. 

Again,  taking  the  property  which  is  in  his  conveyance  to 
Noble,  and  putting  the  value  on  it  which  Noble  would  seem 
to,  and  making  the  deductions  made  by  him  for  incumbran- 
ces, and  then  making  a  like  pro  rata  reduction  on  Cross's 
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estimates  of  other  property,  where  he  is  as  likely  to  run  into 
excesses  as  in  that  with  Noble ;  and  it  is  manifest,  even  on  his 
deposition  if  admitted,  that  he  was  a  bankrupt  in  1835,  not 
having  means  enough,  if  thus  estimated,  to  pay  all  he  concedes 
that  he  then  owed.  He  seems  to  forget  that  the  debts  he  owed 
were  sure  to  be  exacted  without  reduction,  while  the  claims 
due  to  himself  were  subject  to  great  losses  and  risks,  and  the 
property  he  owned  was  of  such  a  character,  that  no  reliance 
could  be  placed  on  any  thing  beyond  its  cost,  and  not  always 
that,  until  it  was  actually  sold,  and  the  consideration  real- 
ized in  money. 

Thus,  as  one  illustration.  Of  the  lands  assigned  to  Noble, 
the  latter  seems  to  value  one  portion  of  them  at  about  ^4,000, 
after  deducting  the  mortgages  on  them ;  while  Cross,  after  a 
like  deduction,  values  them  at  $150,000.  This  is  an  over- 
estimate by  Cross  in  these  lands  alone  of  $126,000.  Sup- 
posing a  like  over-estimate  in  all  his  property,  and  the  true 
value  of  the  whole  was  but  $56,000,  while  his  admitted 
debts  were  $100,000. 

Again,  Cross  computes  ail  he  assigned  to  Noble,  both  real 
estate  and  notes,  at  about  $203,000;  but  all  which  Noble 
has  realized  from  it,  is  stated  to  be  only  $13,600,  or  not 
one  sixteenth.  His  whole  property,  on  that  scale  of  depre- 
ciation, would  be  worth  only  $22,000,  or  not  enough  to 
discharge  his  debts  into  $78,000. 

Again,  Noble  swears  that  all  the  signers  of  the  notes  as- 
signed to  him  in  the  first  instance,  except  two  firms,  have 
failed ;  that  set-ofis  existed  against  many  of  them  ;  that 
none  were  secured  by  mortgages ;  and  that  half  of  the  debt 
of  these  two  firms  was  doubtful.  From  this  it  can  readily 
be  computed  how  little  his  notes,  as  well  as  other  property, 
was  likely  to  accomplish  in  paying  $100,000  of  debts,  most 
of  which  in  the  end,  as  was  to  be  expected,  seem  to  have 
been  spunged  out  by  the  bankrupt  law. 

VOL.  u.  23 
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Another  striking  evidence  of  Cross's  own  opinion,  being 
entirely  unsettled  as  to  the  valaeof  his  property  to  the  extent 
of  over  $100,000,  is,  that  in  his  deposition  he  computes  his 
wealth  to  be  from  $100,000  to  $150,000  (varying  as  doubt- 
ful quite  $50,000),  while  in  his  bill  of  particulars  annexed 
he  computes  himself  worth  $290,241,  after  paying  all  debts, 
or  nearly  $200,000  more  than  the  first  sum  of  $100,000. 

There  is  another  similar  illustration  of  his  habit  in  over- 
estimating his  property,  tested  by  himself,  and  near  the  time 
of  this  transaction,  before  any  depreciation  could  have  oc- 
curred. Thus  he  computes  the  Dorchester  property  at 
$7000,  when  he  sold  it  to  Noble  for  only  $1200,  a  depre- 
ciation of  near  five  sixths. 

Such  a  fortune,  like  the  Indian  philosophy  of  the  earth 
resting  on  an  elephant,  and  the  elephant  on  a  tortoise,  but 
nothing  for  the  tortoise  to  stand  on,  falls  with  the  first  ad- 
verse gale. 

So  it  happened,  and  was  verified  by  Cross  himself,  in  re- 
lation to  the  sales  and  the  net  profits  anticipated,  of  more 
than  $100,000  from  this  very  tract  of  land  now  in  contro- 
versy. Instead  of  realizing  that  princely  fortune,  the  very 
first  purchase-money  to  Reed  of  the  small  sum  of  $30,000, 
according  to  the  proof,  has  never  yet  been  paid,  except 
a  few  thousand  dollars  otherwise  raised.  The  paying  of 
that,  depended  mainly  on  the  paying  by  the  First  Boston 
Company  to  Cross ;  and  their  paying,  depended  on  Cross's 
purchase  back  and  paying  them ;  and  his  paying  them,  de- 
pended on  the  paying  of  the  First  Boston  Company  or  some- 
body else  to  them ;  and  the  paying  by  the  Second  Boston 
Company  or  others,  depended  on  the  sale  and  paying  to 
them  by  purchasers  in  Long  Island  or  elsewhere ;  and  theirs, 
on  the  paying  to  them  by  the  purchasers  of  "the  good 
pumpkin  white  pine  timber"  at  one  hundred  and  thirty 
millions  feet,  yielding  over  a  million  dollars  in  profit,  when 
in  fact  only  seven  or  eight  millions  grew  on  the  whole  town- 
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ship,  and  with  a  bad  stream  to  get  it  to  market.  This 
foundation  of  the  whole  failing,  the  entire  cob-house  tum- 
bled down,  with  fragments  rolling  and  scattered  in  all 
directions,  but  not  a  single  payment  perfected  from  first  to 
last. 

I  refrain  from  spending  time  on  the  evidence  as  to  Cross's 
efforts  to  create,  through  the  newspapers  and  otherwise,  in 
advance  of  the  attempts  in  August  to  make  these  sales,  ex- 
aggerated notions  as  to  his  great  wealth  and  philanthropy. 
It  is  certain,  that  when  in  that  month  he  gave  his  bond  to 
the  first  company,  though  it  was  intended  as  he  says  for  a 
purchase,  they  were  not  willing  to  trust  him  as  a  man  of 
property,  nor  did  they  even  confide  in  his  notes  secured  by 
a  mortgage.  So,  again,  whether  he  was  intending  to  dupe 
others,  or  really  duped  himself  on  this  topic  till  the  22d  of 
October,  1835,  it  is  impossible,  after  the  failure  which  hap- 
pened then  to  meet  his  engagements  with  the  First  Boston 
Company,  and  after  the  Second  Boston  Company  had  re- 
fused to  buy  of  him  the  same  land,  assigning  to  him  a  deceit 
as  to  the  quantity  of  timber  as  a  cause,  and  after  be  had 
become  conscious,  as  stated  in  his  answers,  that  Eastern 
lands  were  growing  duller  of  sale  and  falling  in  the  market, 
and  after  he  had  felt  obliged  to  make  so  large  and  sweep- 
ing a  conveyance  of  his  property  to  Noble,  it  is  almost 
impossible  to  suppose  that  the  delusion  could  continue  of 
his  being  likely  to  turn  out  very  rich.  Certainly  not,  unless 
in  the  madness  of  the  times,  not  entirely  over  in  some  places, 
he  could  be  able  to  dispose  of  this  township  in  some  way 
so  as  to  realize  more  for  it  than  he  had  engaged  to  give  the 
First  Boston  Company. 

It  is  very  significant  that  Noble,  who  knew  Cross's  means 
best  and  his  character  fully,  and  was  less  likely,  therefore, 
than  others  to  confide  in  mere  reputation,  or  in  newspaper 
puffs,  treated  him  throughout  very  much  as  mankind  in 
general  do  debtors,  whom  they  consider  insolvent. 
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His  earnest  inquiries  of  Cordis  as  to  any  payments  he 
intended  to  make  to  Noble,  his  procurement  of  security  on 
the  22d  of  October  of  almost  the  whole  of  Cross's  property 
shown  to  be  attachable,  and  to  possess  much  real  value, 
even  down  to  his  horses  and  carriage;  his  obtaining  also 
all  the  new  notes  belonging  to  Cross  connected  with  the 
Long  Island  purchase,  almost  immediately  after  his  return, 
and  extending  to  near  $30,000  in  amount  —  all  indicate  that 
his  practical  course,  whatever  may  have  been  his  theoretical 
conjectures,  was  precisely  that  of  a  shrewd  man  towards 
one  believed  by  him  to  be  of  questionable  responsibility. 

And  when  it  soon  became  apparent,  that  all  Cross's  as- 
signments to  him  were  likely  to  yield  much  less  than  his 
just  claims,  and  that  these  notes  were  to  be  contested,  it 
seems  inconceivable,  if  he  too  then  deemed  Cross  really 
retaining  much  valuable  property,  and  able  to  secure  any  of 
his  creditors  (as  his  answer  and  Cross's  both  hold  out), 
that  he  should  not  have  asked  for  more  of  it  to  be  placed  in 
his  hands,  considering  the  confidential  and  friendly  relations 
that  existed  between  them ;  and  considering  the  very  large 
liabilities  he  and  his  partner  Wyer  were  under  on  account 
of  Cross,  amounting,  as  he  says,  to  near  $80,000. 

Indeed,  in  his  answer  in  Tuthill's  case,  he  says  he  could 
not  in  October,  1835,  have  realized  by  a  sale  over  half  the 
nominal  amount  of  all  his  securities  by  notes,  and-  that 
since,  as  before  remarked,  every  signer  of  them  has  failed, 
except  two  persons,  and  half  the  small  claim  against  them 
is  doubtful ;  that  set-offs  existed  against  many  of  the  rest, 
and  none  were  secured  by  mortgages,  or  sureties.  Could 
something  more  and  trustworthy  as  security  have  been  got, 
and  his  demands  against  Cross  were  genuine,  is  it  probable 
he  would  not  have  obtained  it,  when  his  existing  securities 
were  proving  to  be  so  worthless,  and  he  had  been  so  anxious 
even  in  October  to  be  made  safe  1 

The  next  misrepresentation^  set  up  as  made  by  Cross  in 
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August,  October,  and  before  the  sale  in  November  is,  that 
he  owned  the  whole  township  A.  No.  2,  having  repurchased 
it  of  the  First  Boston  Company  at  an  advanced  price,  and 
from  a  conviction  of  its  superior  qualities.  Clearly  from 
the  evidence,  such  a  statement  seems  to  have  been  made  in 
August,  during  the  negotiations  as  well  as  at  the  time  of  the 
negotiation  in  October,  and  the  sale  in  November. 

Indeed,  it  is  quasi  admitted,  being  justified  as  true  on  the 
ground,  that  having  obtained  a  bond  for  a  deed  in  August, 
and  given  a  bond  to  take  and  pay  for  one  on  the  19th  of 
October,  he  was  virtually  the  owner  till  that  date ;  and  that 
though  he  then  failed  to  obtain  a  deed  from  his  inability  to 
make  the  promised  payments,  yet  he  obtained  a  parol  ex- 
tension of  the  time  for  having  the  deed  and  for  making 
payment,  thirty  days  longer. 

However  such  a  contract  for  a  purchase  may  in  law  or 
equity  confer  certain  rights  to  the  land,  which  may  be  sus- 
tained on  making,  subsequently,  the  payments  stipulated, 
(1  Sug.  Vend.  171 ;  1  Atk.  672;  7  Ves.  Jr.  266,  274,)  yet  it 
is  difficult  to  see  how  they  amount  to  an  actual  sale  till  the 
condition  precedent  is  fulfilled,  and  which  usually  is  the 
payment  or  tender  of  the  consideration. 

As  between  the  parties  where  there  is  a  contract  to  sell 
and  buy,  chancery,  by  considering  that  done,  which  ought 
to  be  done,  may  regard  the  buyer  as  owner,  and  if  he  is  to 
mortgage  back,  as  mortgagor.  Longworth  v.  Taylcr^  1 
McLean,  407.  This  must  be,  however,  only  between  them 
and  not  third  persons,  and  even  a  Court  of  Equity  could 
not  consider  a  deed  as  executed,  unless  the  consideration  was 
paid  or  secured. 

So  what  is  to  be  conveyed  is  regarded  as  personalty,  if 
the  vendor  die  before  conveying.  7  Ves.  Jr.  436 ;  McKay 
V.  Carringtony  1  McLean,  64 

Here,  too,  not  a  dollar  of  the  money  was  tendered  or  paid 
at  the  time  agreed,  nor  till  after  Cross  had  himself  conveyed 

23* 
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to  the  plaintiff  and  others,  and  obtained  notes  and  money  to 
pay  over  to  Montague,  who  then,  and  not  till  then,  delivered 
to  Cross  the  several  conveyances  of  one  tenth  each,  which 
had  been  signed  by  the  trustees,  and  which  conveyances 
they  did  not  mean  should  have  any  effect  till  payment  and 
delivery.  This  was  as  fully  known  to  Cross  as  to  them- 
selves. It  is  equally  difficult  to  see,  how  such  an  inchoate 
and  imperfect  claim  to  have  the  land  in  a  certain  event, 
which  had  not  then  happened,  and  did  not  happen  at  the 
time  agreed,  nor  till  after  he  had  made  the  very  sale,  now  in 
controversy,  could,  in  common  parlance,  be  regarded  as 
making  him  the  owner  or  purchaser  till  that  event 

Much  less  can  it  be  regarded  so  in  the  sense,  and  for  the 
purpose  and  effect  manifestly  intended  in  making  those 
representations  here,  and  as  they  were  probably  understood 
by  others,  who  relied  upon  them.  The  impression  undoubt- 
edly made  was,  that  the  land  was  of  such  clear  and  high 
worth  from  its  great  amount  of  timber  and  other  circum- 
stances, as  to  be  sold  over  again,  by  those  purchasing  from 
himself,  and  even  to  one,  so  well  acquainted  with  it  as  a 
former  owner  was  presumed  to  be,  and  at  an  advanced  price 
on  the  advanced  price  which  he  had  before  obtained  for  it, 
and  that  owner  also  a  man  of  great  responsibility  and  wealth 
willing  to  be  risked  in  this  way. 

But  if  the  naked  truth  had  been  developed  at  the  sale, 
that  the  money  had  not  been  paid  to  Cross  by  the  First 
Boston  Company,  for  the  enhanced  price  then  given  by  them, 
if  it  has  been  to  this  day,  except  in  part ;  that  Cross  himself 
was  one  of  the  purchasers  in  interest  from  himself  at  that 
enhanced  price,  to  the  extent  of  one  tenth  of  the  township ; 
that  the  next  purchase  back  by  him  at  a  still  further  en- 
hanced price  had  never  been  completed,  nor  a  dollar  of 
money  paid  for  it,  nor  any  likely  to  be,  until  he  could 
accomplish  another  sale  of  the  land,  and  thus  raise  the 
means;  that  this  had  been  attempted  with  a  Second  Boston 
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Company,  a  part  of  whom  were  also  members  of  the  first 
one,  buying  from  themselves  at  an  advance,  but  never  pay- 
ing any  thing,  from  a  conviction  among  some  at  least,  that* 
the  pine  timber  on  the  land  had  been  greatly  overrated; 
looking  at  all  this,  can  any  person  suppose  that  the  pur- 
chase back,  represented  by  Cross  to  have  taken  place  to 
himself,  accorded,  as  understood  by  the  grantees  in  Long 
Island,  or  was  meant  to  accord  with  the  whole  truth  ?  or  that 
it  was  supposed  by  him  to  be  understood  by  the  plaintiff, 
and  other  grantees,  in  conformity  with  what  he  knew  to  be 
the  truth  in  relation  to  what  had  happened  as  to  that  re- 
purchase ? 

And  can  any  one  for  a  moment  believe,  that  the  real  facts 
as  to  it,  if  all  disclosed,  would  have  made  the  same  impres- 
aion  on  them,  or  held  out  the  same  inducements  to  buy  as 
the  representations  did,  which  Cross  then  actually  made? 
I  think  not 

But  when  you  add  to  this  the  further  representation  by 
Cross,  that  he  had  purchased  this  land  back  from  a  convic- 
tion of  its  superior  qualities,  there  can  be  little  doubt  of  the 
influence  he  meant  to  produce  by  the  whole  statement,  and 
that  it  was  at  variance  with  the  real  gist  of  the  whole 
transaction. 

There  was  still  another  matter,  connected  with  the  land 
and  the  sale,  which  appears  to  have  been  stated  by  Cross  in 
a  manner  not  according  with  the  facts  as  proved  by  various 
witnesses. 

The  value  of  all  the  timber  on  the  land  depended  much 
on  the  facilities,  and  speed,  and  certainty  of  getting  it  to  a 
market. 

Cross  represented  that  it  could  be  sent  to  market,  yearly, 
by  a  stream  running  through  a  portion  of  the  township, 
while  in  truth  it  cannot  be  so  sent,  usually,  short  of  two  or 
more  years ;  and  he  thus  impressed  on  the  plaintiff  and 
others  a  belief  of  a  fact,  which  would  naturally  lead  to  a 
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great  over-estimate  of  the  value  of  what  timber  did  exist  on 
the  land,  independent  of  the  other  impression  he  attempted 
to  make,  of  a  quantity  of  pine  timber  being  there  so  greatly 
beyond  the  truth  as  since  developed,  and  as  before  refer- 
red to. 

But,  besides  these  departures  from  what  was  open,  up- 
right and  truthful  in  the  transaction,  certain  other  measures 
were  resorted  to  with  a  view  to  produce  the  sale,  which  were 
reprehensible,  and  tended  to  suppress  the  real  character  of 
the  transaction. 

In  such  cases  there  is  little  if  any  difference  between 
suppressio  veri  and  suffgestio  falsi. 

Thus  the  whole  matter  as  to  the  Second  Boston  Company, 
whose  agent  it  is  now  said  by  some  of  the  defendants  he 
was,  and  whose  bond  of  August,  1835,  he  carried  to  New 
York  in  his  pocket,  and  who  in  that  bond  state  they  had 
purchased  this  township  of  him,  when  they  had  not,  but 
whose  failure  to  purchase  and  pay  took  place  in  October, 
and  were  well  known  to  him  in  November,  as  well  as  the 
cause  of  it,  in  the  deficiency  of  timber  on  the  land,  which 
bad  been  assigned  to  him  by  some  of  them,  —  1  say,  the 
whole  of  this  seems  from  the  evidence  to  have  been  carefully 
concealed  or  suppressed,  and  did  not  become  known  to  some 
of  the  grantees,  if  to  any  of  them,  before  the  ensuing  spring. 

Had  it  all  been  made  known  before  the  sale,  it  cannot  be 
doubted  that  its  influence  would  have  been  decisive  to  pre- 
vent the  sale,  and  could  hardly  have  been  overcome  except 
through  another  concealment  which  existed  in  the  case,  and 
which  is  among  the  most  censurable  of  the  whole,  and  was 
at  the  start  resorted  to  by  Cross,  and  must  throughout  the 
whole  of  it  have  naturally  exercised  a  controlling  influence 
over  the  minds  of  the  plaintiff  and  others. 

This  was  the  employment  of  Chalmers,  residing  in  New 
York,  and  a  former  partner  of  Cross,  and  an  acquaintance 
of  the  grantees,  as  a  secret  agent  of  Cross,  to  promote  the 
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sale,  on  high  commissions  for  the  service,  while  Chalmers 
was  to  hold  himself  out  to  the  grantees  as  a  friend  of  theirs 
in  the  trade,  a  counsellor,  and  a  purchaser  of  several  shares 
in  common  with  them. 

The  proof  of  all  this,  though  denied  by  Cross  in  part,  is 
satisfactorily  made  out  by  Chalmers'  own  testimony  and 
various  corroborating  facts. 

If  Chalmers,  thus  conducting,  stood  alone  to  disprove  the 
answer  of  Cross,  thus  conducting,  the  rules  of  evidence 
might  require  us  to  hesitate  as  to  the  proof  of  this  charge 
being  sufficient,  unless  believing  Cross  to  be  otherwise  much 
more  discredited  by  the  contradictions  to  many  of  the  alle- 
gations in  his  answer  than  Chalmers  is. 

But,  beside  such  a  consideration.  Cross  admits  some  cir- 
cumstances which  go  to. support  Chalmers.  Cross  admits 
he  had  been  his  former  partner,  and  Cross  was  thus  likely 
to  use  his  services,  and  was  not  so  likely  to  mislead  him,  as 
a  stranger,  in  making  a  sale  to  him.  Cross  needed  the  ser- 
vices of  some  one  to  make  him -.acquainted  with  the  New 
York  grantees,  and  he  admits  that  certain  notes  were  exe- 
cuted between  them,  which  Chalmers  avers  to  have  been 
part  of  this  corrupt  transaction.  Cross  admits,  that  he 
abated  $1000  on  one  note  as  a  compromise  of  '' Chalmers' 
claim,"  and  "  to  pacify  him." 

Nor  does  he  deny  the  averment  in  the  bill,  that  Chalmers 
signed  an  obligation  to  take  two  thirtieths  of  the  township 
at  nine  dollars  per  acre,  to  be  afterwards  shown  to  the  Long 
Island  purchasers. 

He  also  made  Chalmers  the  correspondent  in  relation  to 
this  sale  during  his  absence ;  and  letters  of  Chalmers  put 
into  the  case,  written  to  some  of  the  purchasers,  as  well  as 
to  Cross,  pending  the  negotiation,  are  of  a  character  to  indi- 
cate the  double  capacity  in  which  he  was  acting,  or  rather 
show  much  more  of  the  agent  for  Cross,  than  the  ordinary 
purchaser.    One  of  them,  written  a  few  days  after  the  sale, 
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and  addressed  to  E.  Wyer,  another  former  partner  of  Cross, 
recommends  the  responsibility  of  the  signers  of  the  notes, 
and  shows  Chalmers  still  continuing  to  act  in  aid  of  Cross 
and  his  interests. 

The  evidence  of  Miller  and  others  proves,  likewise,  Chal- 
mers' efforts  to  smooth  over  any  difficulties  in  the  way  of 
the  sale,  which  were  much  more  in  conformity  with  bis 
agency  for  Cross,  than  with  his  action  merely  as  a  common 
buyer  with  the  rest  from  Cross. 

The  influence  which  Chalmers,  thus  situated,  could  and 
did  exercise,  would  be  sinister,  and  almost  impossible  to 
thwart  or  resist.  While  confiding  in  him  as  their  friend  and 
copartner  in  interest,  even  affixing  his  name  to  and  heading 
the  written  subscription  to  take  shares,  and  expressing  solici- 
tude as  to  the  purchase,  and  actually  receiving  conveyances 
as  if  a  bona  fide  purchaser  from  Cross,  they  in  reality  were 
cherishing  in  him,  the  hired  agent  of  Cross,  with  a  deep  in- 
terest, to  tempt  them  to  purchase,  though  ruinously,  and 
himself  taking  really  no  share  in  the  purchase,  except  as  in 
payment  for  his  fraudulent  services. 

The  notes  given  to  Cross  were,  as  Chalmers  states,  but  a 
cover  to  blind  the  eyes  of  all  concerned,  in  Boston  and  New 
York,  with  counter  notes  given  by  Cross  to  him,  to  be 
subsequently  exchanged  or  arranged  so  as  to  exonerate 
Chalmers  from  any  other  payment  than  his  commissions  as 
agent. 

Had  the  grantees  known  Chalmers'  position,  it  cannot  be 
supposed,  for  a  moment,  that  the  trade  would  probably  have 
been  consummated. 

Connected  with  this,  and  the  diminished  confidence  to  be 
placed  in  Cross's  statements  when  to  the  contrary,  and  con- 
nected with  his  general  behavior  as  to  fairness  throughout 
the  whole  business,  is  the  change  in  his  answers  and  oaths 
respecting  the  form  of  the  written  contract  with  Noble.  The 
lame  account  also  given  of  his  exaggerations  concerning  the 
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amount  of  his  property ;  his  apparent  tampering  with  some 
of  the  certifiers  and  persons  living  near  the  land ;  his  con- 
cealments  as  to  the  Second  Boston  Company,  and  of  the 
disclosures  made  to  him  by  Cordis;  his  ante-dating  all  the 
writings  in  November ;  his  ante-dating  the  paper  signed  by 
Gregg;  his  having  certificates  addressed  double,  as  if  made 
either  at  his  request  or  Babcock's ;  his  failure  to  produce  the 
Reed  bond ;  his  claim  at  one  time-  to  have  Noble  retain  prop- 
erty to  pay  it,  and  then  avoiding  it  when  sued;  his  preten- 
sions to  be  immensely  rich  in  1835,  and  yet,  in  that  very 
year,  allowing  himself  to  be  prosecuted,  defaulted,  and  no 
payment  made,  and  assigning  most  of  his  estate  to  other 
creditors;  his  assumed  ability  to  fulfil  all  his  extravagant 
guarantees,  and  yet  going  into  hopeless  bankruptcy;  his 
avowed  loss  of  the  written  contract  made  with  Noble,  but 
preserving  one  not  made ;  the  looseness  evinced  in  his  depo- 
sition respecting  his  various  debts,  and  the  securities  for 
them,  lodged  with  Noble,  and  not  accounted  for  in  his  bank- 
rapt  schedule;  and,  finally,  his  eagerness  to  sell  what  he 
stipulates  and  guarantees  shall  yield  a  profit  of  $1,296,000, 
thus  throwing  away  at  once  that  immense  profit !  — from  all 
these,  and  from  the  considerations  before  explained,  I  regret 
that  it  is  impossible  to  divest  my  mind  of  the  conviction, 
that  the  conduct  of  Cross,  in  this  transaction,  has  been  such 
as  to  render  his  answer  entitled  to  diminished  confidence, 
and  the  sale  to  the  plaintiff  void  on  account  of  material  mis- 
representations, which  could  not  but  have  influenced  the 
plaintiff  to  make  the  trade,  and  which  have  turned  out  to  be 
unsupported  by  facts. 

Nor  do  I  entertain  much  doubt,  that  the  bill,  in  this  case, 
alleges  enough  to  justify  setting  aside  the  sale  on  account  of 
a  gross  and  great  mistake  in  the  quantity  of  pine  timber  on 
the  land ;  there  being  clear  evidence  not  only  of  that  mistake, 
but  that  the  quantity  of  such  timber  formed  a  principal  in- 
ducement to  th*^  purchase  by  the  plaintiff  and  others. 
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But  there  is  no  substantive,  distinct  claim  in  this  bill  to  set 
the  sale  aside  for  a  mistake  alone ;  and  though  all  the  aver- 
ments necessary  to  recover  for  a  mistake  may  be  included  in 
the  higher  charges  of  fraud,  and  there  are  some  analc^es  to 
justify  the  waiver  of  what  is  surplusage  in  cases  at  Common 
Law,  such  as  finding  a  prisoner  guilty  of  manslaughter  under 
an  indictment  for  murder,  and  of  larceny  under  one  for  bur- 
glary ;  yet  it  is  not  certain  that  the  respondents,  under  this 
bill,  would  come  fully  prepared  to  make  such  answers  and 
proof  as  they  would  make,  in  case  of  a  bill  asking  specifically 
to  have  the  sale  set  aside  for  a  mistake.  The  case  of  Daniel 
V.  MUcAeU,  1  Story,'  R.  172,  seems  to  sustain  such  a  course ; 
but*  the  printed  report  of  it  does  not  set  out  the  bill  so  fully 
as  to  enable  one  to  judge,  with  certainty,  whether  it  is  a  pre- 
cedent in  point  or  not  on  this  question. 

The  manuscript  bill,  however,  on  being  examined  by  me, 
is  found  to  declare  the  representations  there  made  not  to  be 
true.  It  uses  the  words  " '  knowingly'  and  '  wilfully'  misled 
the  explorers,  with  intent  to  deceive  them ; "  that,  relying  on 
them,  they  purchased  as  if  true ;  that,  in  fact,  the  land  did 
not  contain  so  much  timber,  nor  of  such  quality,  nor  were 
the  certifiers  honest  or  acquainted  with  business ;  that  the 
respondents  knew  so ;  and  that  the  plaintiff  had  not  seen 
the  true  tract  of  land,  and  the  defendants  combined  to  deceive 
him,  &c.  &c.  The  words  ''  fraud"  or  '^  mistake,"  ipsisaima 
verba,  are  not  used,  though  the  bill  seems  to  rely  chiefly 
on  the  former.  But  if  the  doubts  first  expressed  on  this 
subject  are  somewhat  shaken  by  this  state  of  the  record,  in 
Daniel  v.  MUchell,  it  is  manifest  that  Tuthill,  one  of  the 
purchasers,  had  some  means  of  knowledge  to  correct  mis- 
takes ;  and  that,  through  him,  some  opportunities  for  infor- 
mation were  enjoyed  by  all  the  parties,  which  possibly  might 
prevent  them  from  setting  the  contract  aside  for  a  mistake 
alone,  if  no  falsehood  or  fraud  were  employed  to  prevent  the 
full  and  fair  use  of  those  means,  and  to  make  the  parties  enter 
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into  the  trade,  partly  on  account  of  other  circumstances, 
tainted  by  such  falsehoods. 

I  have  therefore  turned  my  attention  to  the  matter  of  false- 
hood and  fraud,  as  perhaps  necessary,  and  have  inquired  what 
misrepresentations  were  made,  which  were  material  in  the 
trade,  rather  than  looking  to  mere  mistakes ;  and  am  convinced 
that  falsehood  and  fraud  were  practised  in  all  the  means  used 
by  Tuthill,  so  far  as  those  means  are  proved  to  have  come  to 
the  knowledge  of  Smith,  the  plaintiff;  and  in  that  mode,  as 
well  as  directly,  they  extended  to  other  essential  elements  in 
the  trade,  so  as  entirely  to  destroy  its  validity  in  respect  to 
the  respondent,  Cross.  More  especially  is  this  the  case  as  to 
many  details,  where  the  purchaser,  confiding  in  the  repre- 
sentations and  guarantees  of  Cross,  who  claimed  to  be  a  man 
of  great  wealth,  would  be  less  particular,  and  surely  would 
be  far  less  so  as  to  matters  laying  more  within  Cross's  private 
knowledge.  Mason  ^  oLy.  CraAy^  1  Woodb.  &  Minot,  342. 
As  to  these,  still  trusting  to  him,  they  would  look  only  to 
general  appearances  and  general  considerations. 

There  is,  to  be  sure,  much  in  extenuation  as  to  Cross,  that 
shows  him  to  have  been,  in  such  an  insane  era  as  1835,  in 
many  respects  duped  as  well  as  duping ;  and  after  conform- 
ing heedlessly  to  a  false  standard  of  the  times,  acting,  without 
doubt,  from  recklessness  and  want  of  sober  reflection,  in 
respect  to  his  statements,  more  than  with  a  view  wilfully  to 
misrepresent  and  defraud. 

One  striking  illustration  of  this  existed  in  his  presumption 
to  guarantee  that  the  land,  even  at  the  high  price  it  was 
sold  for,  should  yield  over  a  million  of  dollars  in  profits. 
Nor  is  there  any  solution  of  this,  independent  of  extreme 
credulity  and  inconsiderate  folly,  except  what  is  worse,  a 
conviction  that  he  was  worth  nothing,  and  hence  was  risk- 
ing nothing,  though  professing  to  be  so  wealthy. 

His  temperament  seems  to  have  been  sanguine,  and  his 
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operations  hast7 ;  and  hence  he  perhaps  often  believed  what 
others,  even  in  that  credulous  epoch,  distrusted. 

But  it  is  to  be  remembered,  that  in  all  these  cases,  the 
Court  is  bound  to  look  only  to  civil  obligations  and  duties. 
It  is  not  necessary,  except  in  criminal  prosecutions,  to  find 
that  the  mind  was  evilly  disposed,  or  knowingly  deceiving 
under  an  entire  loss  of  its  moral  tone.  But  it  is  enough  if 
statements  were  made,  whether  with  or  without  knowledge, 
which  were  material  to  the  trade  and  were  relied  on,  and 
which  turn  out  to  have  been  clearly  unfounded.  He,  who 
hazards  such  statements,  should  be  made  to  suffer  from 
them  civilUer,  rather  than  those  whom  he  misleads  by  them; 
the  author  of  them  should  suffer  rather  than  their  vic- 
tims. 

According,  then,  to  this  respondent,  all  which  charity  and 
the  facts  may  justify,  he  must  still  be  answerable  to  the 
plaintiff  for  all  the  money  and  notes  he  obtained  from  him. 

What  aid  he  ought  to  receive  from  the  other  parties  to 
the  bill  in  meeting  this  Uability,  and  on  what  terms  or  con- 
veyances back  by  the  plaintiff,  will  be  seen  after  examining 
the  rest  of  the  case. 

The  next  inquiry  is,  how  does  the  case  stand  in  respect  to 
the  other  defendants,  who  were  members  of  the  First  Boston 
Company  1 

They  were  owners,  as  cestui  que  trusts  of  certain  shares 
in  common  and  undivided  with  Cross. 

Besides  this,  they  had  recently  bought  the  land  of  him, 
and  united  with  him  in  making  a  new  survey  of  the  timber 
on  it ;  and  some  of  them  had  visited  the  premises  in  com« 
pany  with  him.  He  held  a  large  amount  still  due  from 
them  in  notes ;  and  in  a  few  weeks,  if  not  days,  after  taking 
them,  during  the  very  next  month,  entered  into  a  negotiation 
with  Babcock  and  Glover,  the  trustees  authorized  to  sell  and 
manage  the  land,  to  repurchase  it  from  them  at  the  advanced 
price  of  five  dollars  per  acre,  when  they  had  given  only 
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$3*60.  This  was  done,  either  because  he  belieyed,  after  so 
short  a  time,  that  he  had  parted  with  it  much  below  its 
real  vahie,  though  at  nearly  treble  the  price  he  had  agreed 
to  pay  Reed  for  it,  which  belief  would  be  not  a  little  extra- 
ordinary ;  or  from  a  conviction,  which  he  had  impressed  on 
the  minds  of  the  trustees  of  the  company,  that  although  not 
able  to  pay  them  so  large  a  sum  as  the  advanced  price 
would  amount  to,  even  after  deducting  their  own  notes  to 
him,  he  could  in  a  short  time  accomplish  it,  if  they  would 
give  him  a  bond  for  a  deed  by  the  19th  of  October  ensuing ; 
and,  in  the  mean  time,  would  co-operate  with  him  in  effect- 
ing a  sale  to  a  second  company  in  Boston  at  a  still  further 
advance,  and  then  enable  him  to  make  still  another  sale  at  a 
still  further  advance  for  the  second  company  in  New  York 
or  elsewhere. 

The  whole  seems  to  have  been  parts  of  one  plan ;  that 
plan  or  arrangement  was  to  effect  a  sale  by  and  payment 
to  the  owners  at  an  advanced  price,  and  for  profit  to  them 
as  well  as  Cross. 

It  was  a  leading  object  to  secure  payment  no  less  than  a 
sale,  in  order  to  discharge  their  notes  to  Cross  as  well  as 
realiase  large  gains  soon,  and,  taking  this  idea  with  us,  many 
of  the  apparent  discrepancies  will  be  reconciled. 

They  doubted  Cross's  responsibility,  as  has  been  already 
shown,  and  were  under  heavy  liabilities  for  the  considera- 
tions, which  they  must  have  been  anxious  to  provide  for 
and  seasonably  meet. 

To  accomplish  this  arrangement  or  object  through  Cross, 
it  was  indispensable  that  he  should  have  the  aid  of  his 
associates  in  the  First  Boston  Company,  in  order  to  obtain 
and  to  give  titles,  and  to  make  them  in  a  satisfactory  degree 
sure,  as  to  being  paid  such  a  large  consideration  as  they 
were  to  receive,  or  even  the  smaller,  but  still  large  one,  they 
were  already  liable  to  pay  to  him. 

That  this  was  not  intended  as  an  actual  sale  to  him,  it 
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appears  that  they  did  not,  with  ail  Cross's  exaggerated 
wealth,  seem  willing  to  trust  him  with  a  deed,  and  take  his 
note  for  the  balance  beyond  what  they  owed  him. 

It  is  a  very  decisive  fact,  to  show  it  was  not  meant  as  a 
sale  to  Cross,  that  they  did  not  execute  to  him  a  deed  at 
once,  and  after  taking  up  their  own  notes,  receive  for  the 
balance  a  mortgage  from  him  on  the  whole  premises,  in 
order  to  secure  it,  and  which  they  could  not  doubt,  after 
just  giving  three  dollars  and  a  half  per  acre  for  the  laud, 
would  make  them  entirely  safe. 

Nor  could  Cross  object  to  this,  if  the  sale  was  bopid  fide^ 
though  at  a  price  so  much  beyond  what  he  had  just  sold  it 
for;  because  in  this  way  he  would  secure  the  first  notes  that 
run  to  himself,  and  all  the  consideration  for  his  original  sale 
to  them,  and  only  be  liable  to  pay,  beside,  what  he  had 
become  convinced  was  the  increased  value  of  the  town- 
ship. 

Nor  would  its  being  incumbered  by  a  mortgage  be  any 
bar  to  his  subsequent  sale  on  his  own  account  at  an  expected 
price  still  higher,  as  the  mortgagees  would  discharge  it  on 
receiving  a  due  portion  of  the  consideraticMi,  and  a  good  title 
could  then  be  made  by  him,  and  the  balance  would  be  his 
own  regular  gains. 

But  not  doing  this,  and  resorting  to  the  form  of  a  bond 
on  the  16th  of  August,  to  convey  to  him  on  his  making 
payment  by  the  19th  of  October,  and  receiving  back  a  bond 
from  him  to  make  the  payment,  is  much  more  reconcilable 
with  the  idea,  that  the  sale  was  either  conditional  and  to 
depend  on  his  success  in  other  sales  by  their  aid ;  or  was 
rather,  and  as  is  most  likely  in  the  usages  of  that  day,  re* 
garded  merely  as  one  mode  of  enabling  Cross,  as  their  agent 
or  attorney,  to  get  more  confidence  as  an  apparent  buyer. 
He  might  thus  be  able  to  make  an  absolute  sale,  if  he  could, 
for  them,  before  the  19th  of  October,  and  then,  on  letting 
them  have  the  money  and  securities  to  the  amount  of  five 


OCTOBER  TERM,  1846.  281 

Smith  V.  Baboock  el  oi. 

dollars  per  acre,  conyey  a  title,  and  retain  the  residue  of 
the  consideration  for  his  services  and  gains. 

In  the  usages  as  to  land  sales  in  Maine,  in  1836  and  1836, 
the  agent  was  frequently  clothed  with  papers  as  an  actual 
or  expected  purchaser,  though  in  truth  a  mere  agent  Be- 
cause his  statements  as  one,  who  had  himself  ventured  to 
buy,  and  was  more  responsible  as  an  owner,  would  be  more 
confided  in  than  those  of  only  an  agent  DoggeU  r.  Etner* 
SQHj  3  Story,  700. 

At  first  the  "  bonds,"  so  called,  were  not  sealed,  but  were 
mere  written  slips,  agreeing  to  give  a  refusal  a  certain  length 
of  time  at  a  certain  price.  Doggeii  v.  Emersany  3  Story, 
700.  But  others  were  soon  drawn  by  lawyers  in  common 
form.  They  appeared  in  that  form  more  like  real  sales,  and 
hence  misled  more  in  getting  credit  as  owners,  and  at  last 
that  form  was  generally  adopted. 

Cross  also  would  be  perfectly  willing  to  enter  into  such 
an  arrangement,  if  confident  he  could  sell  the  land  with  the 
company's  co-operation  at  a  higher  price,  as  he  would  thus 
obtain  not  only  the  excess,  but  the  pajrment  of  his  notes 
held  against  the  company  for  his  sale  to  them,  and  great 
profits  on  his  one  tenth  still  owned  in  the  township. 

This  direct  interest  of  his  seems,  before  the  proceedings 
were  closed  in  November,  to  have  increased  to  two  tenths, 
if  not  more,  thus  making  him  a  larger  owner  in  the  first 
company,  and  hence  more  likely  to  be  employed  as  its 
agent;  and  though  an  agent,  this  large  private  interest 
accounts  also  for  the  circumstance  of  his  being  willing  to 
indorse  the  notes  he  procured  to  the  company,  having  it  also 
in  his  own  power  to  take  only  good  ones,  and  to  secure 
them,  as  he  did  in  this  instance,  by  mortgages,  which  he 
seems  afterwards  to  have  proceeded  to  foreclose  with  dex- 
terous speed.  What  appears  to  have  next  been  done,  in 
order  to  render  this  arrangement  successful  ? 

The  first  company  engaged  to  unite  with  other  signers,  to 
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form  a  Second  Boston  Company  to  purchase  the  township 
of  Cross  forthwith,  at  even  a  dollar  in  advance  on  an  acre, 
or  over  $28,000  advance  in  the  aggregate  on  the  price  tEey 
had  just  agreed  to  sell  it  for  to  Cross.  It  is  proved  that 
they  agreed,  as  a  company,  to  take  something  like  one  third 
of  the  new  shares,  divided  into  thirty  instead  of  ten,  as  in 
the  first  company,  and  three  of  the  old  members  actually 
headed  a  subscription  for  seven  shares  in  the  new  company. 
How  can  this  be  accounted  for,  if  the  sale  to  Cross  had  been 
absolute  or  bona  fide^  and  not  a  mere  mode  of  enabling  the 
first  company  to  efiect  in  that  way  to  others,  if  possible,  an 
absolute  sale,  in  order  that  they  might  realize  five  dollars  an 
acre  from  Cross,  for  what  they  had  just  before  engaged  to 
pay  to  him  only  three  and  a  half? 

If  they  really  wished  to  remain  interested  in  the  land, 
why  sell  to  Cross  any  but  the  portions  which  they  did  not 
wish  to  retain  7  And  why,  if  so  wishing,  agree  to  pay  a 
dollar  per  acre  more  than  they  were  getting  from  him  for  the 
very  same  premises  ? 

If  the  old  company  did  not  still  remain  owners,  and  Cross 
their  agent,  why  not  pay  Cross  the  one  third  they  agreed  to 
take  in  the  second  company,  and  convey  to  him  to  that 
amount  in  the  township,  under  their  contracted  sale  to  him? 
And  why  in  the  end,  in  November,  did  they  not  take  the 
balance  of  the  township  back  from  Cross,  or  retain  it^  and 
pay  the  enhanced  price  as  agreed  ? 

But  considering  him  in  both  these  arrangements  as  their 
agent  and  a  large  part  owner,  and  thus  acting  for  them, 
rather  than  for  himself  alone,  and  these  last  acts  become 
consistent  and  are  left  unfinished,  as  would  be  natural, 
while,  on  any  other  hypothesis,  they  are  inexplicable. 

So  if  this  subscription  was  not  intended  to  be  a  real  bovA 
fide  transaction,  a  sale  and  repurchase  on  the  part  of  the  first 
company,  to  this  extent  aud  in  this  way,  but  only  a  cover, 
to  induce  others  to  buy  into  the  township  at  an  enhanced 
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price  through  Cross  their  agent,  though  apparently  to  be  a 
grantee,  calling  himself  the  actual  purchaser  from  them, 
and  being  called  by  the  new  company  their  vendor,  it  is 
then  reconcilable  throughout  But  without  this  hypothesis 
it  cannot  be.  Thus  reconciled,  it  is  manifest  the  whole 
transaction  operated  deceptively,  and  was  calculated  to  iz^ 
flame  the  minds  of  new  subscribers  or  purchasers  with 
hi^  hopes  of  still  greater  gains,  seeing  this  township  pass 
so  rapidly  through  the  hands  of  so  many  buyers,  and  each 
sale  at  a  price  constantly  increasing. 

In  order  to  heighten  the  delusion  still  more,  in  this  writing 
of  the  Second  Boston  Company,  which  is  produced  and 
signed  by  the  members,  it  is  not  only  stated  that  they  had 
bought  the  land  of  Cross  at  «8ix  dollars  per  acre,  and  the 
statement  is  headed  by  three  of  the  old  members,  but  that 
Cross  was  to  be  their  agent  to  effect  another  sale  at  seven 
dollars  and  a  half;  taking  to  himself  for  his  services  the 
excess  he  might  get  beyond  that,  and  paying  himself  out  of 
it  also  the  six  dollars  per  acre  they  had  engaged  to  give  him. 
There  is  some  evidence  of  other  papers  having  been  signed 
in  connection  with  this,  and  certain  guarantees  having  been 
'made  by  Cross  on  them  as  to  the  quantity  of  timber  on  the 
land,  in  order  to  induce  some  of  the  subscribers  to  enter  into 
this  arrangement 

But  there  being  no  deed  produced  from  the  first  company, 
at  that  time  to  Cross,  and  none  from  Cross  to  the  second 
company,  and  no  proof  of  any  notes  being  executed  to  him 
by  any  of  its  members  for  the  consideration,  or  any  bonds 
given  to  take  any  portion  of  the  land,  except  in  two  or  three 
instances ;  the  whole  real  interest  and  title  still  continued  in 
the  first  company,  and  Cross  seems  in  reality,  and  through- 
out, to  have  been  merely  their  agent,  in  order,  if  possible,  to 
accomplish  a  sale,  which  would  enable  them  to  realize  their 
expected  five  dollars  per  acre,  and  thus  be  able  to  pay 
Cross  for  the  original  purchase  of  him,  as  well  as  realize 
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large  profits,  before  they  would  convey  a  title  to  any 
one. 

The  representation  of  an  actual  sale  to  Cross  by  the  first 
company,  made  by  him  and  some  of  the  other  members, 
when  they  never  had  executed  a  conveyance  to  him,  and 
never  agreed  to,  except  on  a  condition,  which  he  luid  not  per- 
formed, and  did  not  perform  seasonably;  and  when  they  were 
very  careful  never  to  make  such  a  conveyance,  till  he  had  sold 
and  obtained  the  means,  and  delivered  them  over  to  their 
agent,  to  pay  them  for  the  land ;  was  pretty  obviously  a 
representation  made,  not  because  such  a  sale  had  been  per- 
fected, or  was  meant  to  be,  till  they  were  paid,  but  because, 
in  that  way,  he  might  obtain  more  confidence  for  his  state- 
ments in  selling,  and  might  sell  or  profess  to  sell  to  another 
company,  which  they  could  aid  in  getting  up,  in  order  to 
have  the  means  raised  to  pay  themselves,  by  that  other  com- 
pany, or  by  some  subsequent  persons,  thus  induced  the  more 
readily  to  buy  of  the  second  company  under  Cross's  agency. 
Without  such  a  professed  sale  by  them  to  Cross,  it  would 
have  been  too  barefaced  to  join  in  a  company  to  buy  again 
of  themselves  rather  than  of  him. 

But  amidst  the  whole  of  this  complicated  machinery,  and 
unusual  as  complicated,  except  in  times  like  those  of  1835, 
no  actual  conveyance  was  ever  made  by  the  trustees  of  the 
first  company,  until  the  sale  was  completed  to  the  plaintiff 
and  his  associates;  and  not  a  dollar  of  money  appears  to 
have  been  paid  to  them  for  any  proposed  or  actual  sale,  till 
that  now  in  question.  The  second  company  do  not,  in  fact, 
appear  ever  to  have  received  any  deed  either  from  Cross  or 
the  first  company ;  and  after  the  failure  of  the  second  com- 
pany, (October  17,)  to  go  on,  Cross  could  act  for  nobody 
except  himself  or  the  first  company ;  and  as  he  had  no  deed 
from  them,  then  or  previously,  he  must,  of  course,  in  law, 
have  been  acting  for  them  or  nobody. 

Indeed,  so  much  were  they,  from  the  start,  using  Cross  as 
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a  mere  instrument  to  accomplish  a  sale  in  their  behalf,  that 
some  of  their  members  aided  him  in  the  surveys  of  the 
timber;  some  united  in  the  Second  Boston  Company  to  buy 
or  profess  to  buy  from  him ;  some  joined  in  puffing  the  lands 
to  the  New  Hampshire  purchasers,  as  if  still  deeply  inter- 
ested ;  some  accompanied'  him  to  Long  Island,  where  the 
sale  was  to  be  completed ;  and  some  received  there  the  con- 
sideration, as  well  as  delivered  there  the  deeds. 

It  is  difficult,  then,  to  resist  the  conclusion,  that,  however 
in  form  they  may  have  given  Cross  a  bond,  to  convey  to  him 
on  condition,  and  however  they  did  in  form  convey  to  him 
in  the  end,  after  he  had  made  the  bargain  with  and  given  a 
deed  to  the  plaintiff;  the  whole  was  but  a  mode  of  making 
a  sale  by  them,  through  him;  as  a  part  owner  and  agent. 
He  was  to  fix  the  terms  within  certain  limits,  negotiate  the 
times  of  payment  and  amounts,  and  they  then,  and  not  till 
then,  were  to  receive  the  consideration  and  deliver  a  deed,  to 
and  through  him,  for  the  purchasers. 

That  this  was  the  real  nature  of  the  transaction,  several 
circumstances,  beside  those  already  specified,  tend  to  confirm. 
They  are  such  as  the  decline  in  value,  which,  for  some 
months,  had  been  going  on  in  that  kind  of  properly ;  such 
as  the  refusal  of  most  of  the  Second  Boston  Company  to 
buy,  and  some  of  them  on  account  of  the  quantity  of  timber 
having  been  over-stated  by  Cross ;  such  as  Cross's  inability 
to  pay  them,  and  take  a  deed  on  the  19th  of  October ;  such 
as  the  acquaintance  of  Cross  with  this  kind  of  business,  and 
his  supposed  usefulness  as  an  agent  to  aid  them ;  and  such 
as  his  being  almost  in  form,  as  well  as  substance,  the  agent 
of  the  second  company  also. 

If  all  this  shows  that  the  first  company  had  never  sold, 
and  never  meant  to  let  Cross  or  others  have  the  land  till  they 
were  well  secured  for  the  consideration,  these  various  nego- 
tiations were  virtually  made  to  enable  them  to  get  their  price 
paid  or  well  secured,  and  then,  and  not  till  then,  to  part  with 
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the  titia  In  accomplishing  this,  whether  Cross  acted  as 
part  owner,  and  thus  largely  interested  to  succeed,  or  as 
agent,  or  as  both,  is  not  very  material,  as,  in  point  of  law, 
the  acts  were,  in  a  great  measure,  for  all  the  owners,  for 
their  benefit,  to  complete  their  sale,  and  secure  to  them  their 
price. 

They  could  not,  as  Mr.  Justice  Story  said  in  substance,  in 
Doggett  V.  Emerson^  take  the  benefit  of  these  negotiations, 
and  some  of  them  join  in  them,  without  taking  the  burthen. 
If  they  adopt  one  part  of  the  res  ge^t€e,  they  must  the  whole. 
They  cannot  repudiate  a  part,  and  yet  derive  all  the  advan- 
tages from  it 

If  one  claims  under  an  agent,  he  must  take  the  case  cum 
onere,  with  his  knowledge  and  acts.  Hevey  v.  Blanchardj 
13  N.  Hamp.  R.  149. 

If  Cross  proved  an  unfaithful  agent  or  associate,  it  should 
be  their  misfortune  and  loss,  rather  than  those  of  strangers. 
A  principal  is  answerable  for  the  deceit  of  his  factor  cimliieTf 
though  not  criminaliter,  because,  as  somebody  must  lose,  it 
Is  better  to  be  him  who  employs  one  dishonest,  than  him 
who  is  defrauded.    Bull.  N.  P.  31,  b ;  1  Salk.  289. 

And  it  is  of  no  consequence,  whether  they  specially  and 
beforehand  empowered  Glover  and  Babcock,  the  trustees,  to 
appoint  Cross  as  the  agent  of  the  owners  or  not,  if  they 
ratified  his  doings,  and  thus  adopted  them,  and  strove  to 
profit  by  them.  See  Doggett  v.  Emerson,  3  Story,  R. 
700. 

The  whole  sale  is  to  be  set  aside,  then,  as  void  for  fraud. 

The  measure  of  the  liability  of  each  of  the  respondents  in 
this  class  will  be  the  amount  each  was  entitled  to  receive, 
and  did  receive  from  Cross  and  the  trustees,  which  was  paid 
by  the  plainti£f,  and  any  notes  of  the  plaintiff  either  may 
have  received  from  Cross  towards  his  share.  When  a  master 
has  reported  on  this,  the  final  decree  can  be  made  up  to 
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correspond  with  the  report  of  the  master.  If  any  of  the 
respondents  be  dead  since  the  pleadings  closed,  a  scire  facias 
can  issue  against  his  executor,  to  show  cause  why  judgment 
should  not  be  entered,  to  that  extent,  against  his  goods  and 
effects. 

To  this  extent  they  will  come,  in  aid  of  Cross's  general 
liability.   • 

The  last  inquiry  is  in  respect  to  the  liability  of  Noble. 

He  is  the  holder  of  some  of  the  notes,  taken  for  this  sale  to 
Smith,  and  if  he  took  them  before  due  and  in  the  usual  course 
of  business,  as  an  absolute  purchase  of  them  for  a  present 
or  past  consideration,  and  without  notice  of  any  fraud  by 
Cross  in  the  procurement  of  them,  or  any  want  of  an  ade- 
quate consideration  to  the  makers,  he  is  a  bona  fide  pur- 
chaser, and  cannot  be  required  to  surrender  them  till  paid. 

But,  on  the  contrary,  if  it  is  satisfactorily  shown,  that  he 
knew  what  was  the  consideration  for  them,  and  that  it  was 
either  fraudulent  or  of  little  value,  or  if  he  took  them  with- 
out such  knowledge  and  notice,  yet  not  as  a  purchase  in  the 
usual  course  of  business,  whether  for  a  new  or  past  consid- 
eration, but  rather  as  a  pledge  to  secure  existing  liabilities ; 
and,  much  more,  if  he  took  them  to  secure  future  liabilities, 
the  notes  are  open  to  any  defence  they  would  be  if  still  con- 
tinuing in  Cross's  hands* 

Among  those  defences  is  fraud,  or  want  of  adequate  con- 
sideration, or  a  set-off  against  the  promisee.  Without  regard 
to  notice  of  fraud,  or  of  enough  to  cast  a  shade  on  their  con- 
sideration, the  first  and  best  test  on  this  subject  strikes  me  as 
being,  whether  there  was  an  absolute  sale  of  the  notes  ? 

Was  there  any  residuary  interest  left  in  the  vendor,  the 
indorser?  Any  equity  of  redemption  ?  Any  right  to  have 
a  return  of  them  on  the  payment  of  money  or  performance 
of  some  act? 

If  so,  it  was  not  within  the  principle  of  protection  to 
negotiable  paper  in  the  market,  as  that  principle  is  to  protect 
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a  parchaser,  and  not  a  mortgagee,  who  takes  the  notes  as 
security  only  for  other  matters,  instead  of  buying  them  in 
market  overt  as  negotiable  paper.  He  thus  holds  them 
merely  as  he  would  unnegotiable  paper,  or  personal  property 
pledged  for  a  like  purpose ;  as  some  personal  property  and 
even  land  were  pledged  in  this  case  to  Noble.  In  such  an 
event,  he  does  not  hold  them  for  an  agreed  price  paid  out> 
right  for  the  notes,  or  credited  for  them  on  a  former  debt  at 
the  time  of  receiving  them  instead  of  when  collected ;  nor  as 
other  property  bought  and  not  lodged  merely  as  security. 
The  destruction  or  loss,  or  failure  in  any  way  of  this  last 
property  would  fall  on  the  assignor,  while  of  the  former  it 
would  fall  on  the  assignee  or  buyer. 

These  seem  the  natural  and  truest  tests  of  such  transac- 
tions, rather  than  the  fact  of  the  consideration  being  new  or 
pre-existing.  10  N.  Hamp.  R.  266;  WilHama  v.  LUik,  11 
lb.  66 ;  20  John.  637 ;  6  Hill,  93 ;  16  Peters,  1 ;  2  Wheat 
66,  2  Peters,  170;  4  Hill,  93;  McNielv.  HMrook,  12  Pet 
84. 

A  pre-existing  debt  is  a  good  consideration  for  the  sale  of 
a  note  when  it  is  sold  actually,  or  taken  in  actual  payment 

But,  whether  the  consideration  be  one  or  the  other  of 
these,  new  or  pre-existing,  seems  of  little  consequence,  except 
as  one  species  of  evidence  in  relation  to  the  fact  of  the 
transfer  being  absolute  or  merely  conditional.  It  is  more 
likely  to  be  conditional,  when  the  debt  is  pre-existing,  being 
more  often  then  taken  only  to  secure  the  debt ;  whereas  when 
a  new  consideration  is  given,  it  is  generally  to  make  a  pur- 
chase, and  the  transfer  is  more  likely  to  be  absolute.  Yet, 
in  either  event,  there  may  be  other  and  much  more  decisive 
evidence  than  the  oldness  or  newness  of  the  consideration 
as  to  the  transfer  being  absolute  or  otherwise,  such  as  a 
written  acknowledgment  that  it  was  a  pledge  or  a  promise 
to  account  for  the  balance  after  collected,  or  no  receipt  being, 
given  of  payment  of  the  old  or  new  consideration.    While 
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these  would  satisfy  most  persons  of  the  fact,  that  the  property 
or  notes  were  pledged  merely,  the  reverse  of  them  would 
proye  that  there  was  an  abscdute  sale. 

And  the  character  of  the  sale  or  the  transfer,  whether 
absolute  or  conditional,  and  not  the  consideration  only,  must 
show,  in  my  apprehension,  whether  the  interest  has  been  all 
parted  with  or  not,  and  whether  it  is  all  to  be  shielded  or  not 
in  the  hands  of  a  purchaser  of  commercial  paper,  in  the 
usual  manner  and  in  the  usual  course  of  )i>usiness,  in  dis* 
posing  of  such  paper.  If  the  general  as  well  as  residuary 
interest  in  the  notes  has  never  been  parted  with,  but  any 
loss  of  them,  or  any  loss  in  their  collection,  is  to  fall  on  the 
assignor,  and  not  the  assignee,  then  the  transfer  is  not  abso* 
lute,  and  is  not  entitled  to  protection  as  negotiated  paper, 
sold  outright  in  the  usual  course  of  business. 

Now  there  can  bo  no  doubt,  that  Noble  took  the  notes  and 
other  property  of  Cross  in  October,  1835,  as  collateral  secu- 
rity for  certain  debts  belonging  to  him  and  his  partner,  Wy^, 
and  liabilities  for  which  Cross  was  responsible,  and  that 
he  was  to  apply  their  proceeds  in  discharge  of  those  debts 
and  liabilities,  and  return  any  balance  to  Cross. 

A  similar  account  is  given  of  the  transaction  by  Noble,  in 
his  answer  in  TutbilFs  case,  even  after  the  alleged  discov- 
ery of  the  mistake  in  the  authenticity  of  document  C,  as  to 
his  agreement  with  Cross. 

But  whether  the  property  so  assigned,  was  to  be  held  as 
security  for  any  new  and  future  liabilities  by  them,  on  ac- 
count of  Cross,  during  the  ensuing  four  years,  is  a  matter 
about  which  there  is  much  controversy,  and  is  in  the  former 
view,  as  to  the  character  of  the  transfer,  not  very  material. 

So  it  is  equally  certain,  that  when  the  present  notes  were 

handed  to  Noble  by  Cross,  in  November  following,  it  was 

.  done  under  a  like  arrangement  as  to  their  being  security  for 

the  former  debts  and  liabilities,  and  any  balance  was  to  be 
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aecoimled  for  as  with  the  others.  But  the  same  doubt  exists, 
whether  they  were  intended  to  cover  any  future  liabilities  or 
debts  between  the  parties,  and  an  additional  doubt,  whether 
any  new  responsibilities,  before  not  included  and  not  as- 
sumed, were  to  be  covered  by  the  pledge  of  these  last  notes. 

It  is  also  quite  clear,  that  some  of  the  former  notes,  to  the 
amount  of  about  $4800,  were  given  up,  when  these  last, 
amounting  to  about  $29,000,  were  lodged  with  Noble  in  No- 
vember. I  speak  of  what  is  clear,  as  contradistinguished  from 
what  is  controverted,  because  the  writing  itself,  given  by 
Noble  to  Cross,  October  22, 1836,  whether  in  the  form  as  now 
contended  by  them,  or  as  they  originally,  in  the  pleadings  in 
this  case,  set  it  up  to  be  in  respect  to  future  debts  and  liabili' 
ties,  is  conceded  on  all  hands  to  have  been  an  obligation  to 
account  for  the  proceeds  with  Cross,  and  pay  over  to  him 
any  balance. 

Such  is  its  language,  as  to  this,  under  either  view ;  such 
the  averments  in  the  answers,  as  well  as  the  bill ;  and  such 
the  nature  of  the  transaction.  'Neither  the  real,  nor  personal 
estate,  nor  notes  were  appraised  at  certain  sums,  and  sold, 
or  pretended  to  be  sold,  and  Cross  discharged  or  released 
from  debts  to  that  amount. 

The  same  remarks  are  applicable  to  the  pledge  of  the  last 
notes,  except  that  some  of  the  former  ones  were  given  up 
then ;  and  there  is  some  contest,  whether  some  new  debts  or 
liabilities  were  not  also  to  be  covered  by  these.  Giving  those 
up  is  likewise  another  evidence  that  they  had  not  been  pur- 
chased outright. 

It  will  be  seen,  that,  under  these  circumstances  and  views, 
it  becomes  unnecessary  to  settle  the  much  controverted  ques- 
tion, whether  the  writing  given  back  by  Noble  to  Cross 
covered  any  liabilities  not  existing  at  the  time;  and  whether 
its  operatiou  would  then  be  difierent  in  respect  to  this  case, 
however  it  might  be  as  to  subsequent  attaching  creditors  of 
the  property.    For,  in  either  event,  it  is  in  other  respects  on 
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lis  face,  and  as  proved  by  the  nature  of  the  whole  transac- 
tion, and  as  admitted  in  Noble's  and  Cross's  answer,  decisive 
that  the  notes  were  not  sold  absolutely,  but  only  lodged  as 
collateral  security ;  the  proceeds  to  be  accounted  for  after- 
wards, and  any  balance  to  be  paid  over  to  Cross,  and  no 
past  nor  pres^it  consideration  having  been  discharged  or 
released  at  the  time  between  the  parties,  and  no  fixed  sum 
having  been  agreed  on,  for  which  the  notes  were  sold  or 
bought 

Indeed,  Noble  admits,  that  no  specific  value  was  fixed  or 
computed  by  him  as  to  the  property  or  notes  originally  as* 
signed,  so  little  did  he  think  of  making  a  purchase  of  them* 

Again,  it  is  unnecessary  to  settle  another  moot  point, 
whether  when  the  new  notes,  including  that  in  this  case, 
were  pledged,  Noble  assumed  any  new  liabilities  or  not 
For  if  he  did,  they  were  only  for  the  amount  of  a  part  of 
the  notes ;  and  of  those  formerly  pledged,  a  part  were  given 
up,  and  the  whole  left  were  held  as  the  others  had  been, 
only  for  security  for  what  wtis  due  at  the  time  they  were 
pledged,  whether  consisting  of  old  or  new  matter. 

It  was  no  more  an  absolute  sale  for  one  set  than  the  other ; 
and  they  both  were  understood  to  be  held  in  pledge  the  same 
way  and  to  the  like  extent,  and  on  like  terms,  though  they 
might  be  in  pledge  for  some  new  as  well  as  old  responsibil- 
ities. This  renders  it  not  necessary  to  decide  still  another 
point  much  discussed,  which  is,  whether  these  notes,  being 
made  in  Yew  York,  and  to  be  paid  there,  must  not  be  gov- 
erned by  the  New  York  laws,  as  expounded  by  the  decisions 
in  the  New  York  tribunals. 

It  is  conceded,  that  they  must  be  in  such  a  case,  if  local 
statutes  existed  there,  changing  the  law  merchant.  Tatcne 
V.  Smithy  1  Woodb.  &  Minot,  115;  2  Kent,  Com.  459; 
Story  on  Confl.  of  Laws,  261,  262;  1  Peters,  25;  9  Bam. 
A  Cres.  209;  1  AdoL  &  El.  43;  12  N.  Hamp.  R.  520; 
3  Mass.  77. 
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This  is  a  different  question,  where  there  is  no  such  statute, 
from  what  it  would  be  to  decide  in  a  suit  in  this  Court  on 
a  contract,  made  elsewhere  than  in  New  York,  or  to  be  per- 
formed elsewhere,  whether  one  of  the  parties  bdonging 
there,  or  even  the  suit  being  brought  there,  the  Judges  of  the 
United  States  would  feel  obliged,  as  a  matter  of  course,  to 
oonform  to  the  New  York  decisions  on  a  general  commercial 
question. 

I  think  it  is  clear  they  would  not  Swift  v.  Tyson,  16 
Peters,  2,  holds,  that  State  decisions  on  commercial  paper  do 
not  bind  us,  except  when  on  State  statutes  and  peculiar 
local  laws,  (11  Peters,  176,)  and  these  last  bind,  though  on 
oommeroial  paper. 

But  the  question  here  is,  whether,  in  considering  a  con* 
tract,  the  les  loci  toniractus  is  not  to  govern  the  construction 
of  that  particular  contract,  when  the  law  on  it  is  the  law 
expounded  and  settled  in  their  Courts,  as  much  as  that  is  the 
law  which  is  there  expounded  on  their  statutes.  I  give  no 
opinion  on  this.  * 

There  is  so  much  in  this  long  and  complicated  case,  which 
it  is  necessary  to  decide,  in  order  to  dispose  of  it  properly 
among  so  many  parties,  and  such  conflicting  interests,  that 
I  am  inclined  not  to  agitate  and  decide  either  facts  or  points 
of  law  which  arise,  unless  their  decision  seems  to  be,  in  some 
degree,  either  necessary  or  expedient  to  a  correct  judgment 
of  all  the  merits.  But  when  it  so  seems,  it  is  the  duty  of  the 
Court,  however  unpleasant  to  itself  or  the  parties,  to  probe 
the  truth  to  the  bottom,  and  announce  it  fearlessly  without 
regard  to  consequences.  I  am  more  inclined,  also,  to  for- 
bearance^  whenever  justifiable,  if  the  questions  involve  im- 
putations on  character  and  moral  turpitude,  such  as  fraud  and 
palpable  misrepresentations,  made  with  a  view  to  deceive. 

For  these  reasons,  I  have  offered  an  opinion  on  the  char- 
acter of  Cross's  conduct  in  this  case,  because  obliged  to  do  it 
in  order  to  dispose  of  the  merits  justly ;  but  I  have  not  ex- 
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pressed  any  opinion  on  the  evidence,  implieating  several  of 
the  First  Boston  Company  in  respect  to  representations,  cov- 
erng  the  quantity  of  timber  on  the  township  in  dispute,  and 
concerning  Cross's  title,  and  which  have  not  been  shown  to 
be  true. 

It  is  not  necessary  to  a  just  disposal  of  the  case,  to  pass 
on  the  character  of  their  own  acts,  or  those  of  some  of  them, 
whether  fraudulent  in  design  or  not.  Because,  without  that, 
I  hold  the  members  of  that  company,  in  law,  responsible  for 
the  statements  and  conduct  of  Cross,  as  their  agent,  and  a 
part-owner  in  selling  the  land.  The  sale  was  for  their  ben* 
efit,  and  the  proceeds  of  it  were  received  by  them  to  the 
extent  of  their  claim  on  Cross,  and  for  whose  statements  and 
conduct,  while  so  acting,  they  must,  in  a  civil  point  of  view, 
be  liable,  if  they  choose  to  take  the  benefit  or  fruits  of  his 
doings,  whether  intending  themselves  to  have  defrauded  the 
puichasers  or  not. 

In  like  manner,  and  for  like  reasons,  I  do  not  intend  to 
express  any  opinion  on  the  conduct  of  Noble,  in  respect  to 
bis  books,  some  of  it  very  remarkable,  or  on  his  various 
answers  as  to  the  paper  (C,)  containing  what  purports  to  be 
the  contract  between  him  and  Cross,  neither  of  them  pro- 
fisssing  to  preserve  the  true  contract,  but  both  preserving 
what  was  wrong,  and  losing  what  was  right;  or,  on  the 
looseness  and  imperfections  of  his  exhibits  and  accounts, 
connected  with  this  large  transaction;  or  the  variances  of 
dates,  sums,  and  positions,  taken  at  different  times;  or  on 
his  knowledge  of  any  thing  false  or  fraudulent  in  the  pro- 
ceedings of  Cross  in  selling  this  land  to  the  plaintiff  and 
others,  so  as  to  obtain  the  notes  now  in  dispute  for  his  own 
security ;  or  on  his  collusion  in  any  way  or  to  any  extent  with 
Cross,  either  to  defraud  his  creditors  by  the  conveyances  to 
Noble ;  or  to  defraud  the  plaintiff  and  others  by  having  their 
notes  forthwith  negotiated  to  himself,  so  as  to  prevent  de- 
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fences  to  Ihem,  or  the  satiefoctioQ  of  any  judgments  which 
might  afterwards  be  recoyeied  against  Cross  on  guarantees, 
or  warranties,  or  bonds. 

But  in  respect  to  the  fact  of  notice  to  Noble,  or  knowledge 
by  him,  that  these  notes  were  part  of  a  large  consideration 
paid  by  the  plaintiff  and  others,  for  township  A.,  No.  2 ;  and 
that  the  land  was  of  little  yalue  in  comparison  with  the 
price  obtained,  if  it  were  necessary  to  decide,  no  great  doubt 
can  exist,  looking  to  all  the  circumstances  and  proofs.  It 
probably  is  not  necessary  to  show,  that  Noble  had  such 
knowledge,  if  he  held  the  notes  merely  as  collateral  security. 
10  N.  Hamp.  R.  226;  11  Ibid.  66. 

But  if  this  knowledge  was  necessary,  it  is  well  made  ont, 
and  the  facts  involved  were  enough  not  only  to  excite  in- 
quiry, but  to  *'  cast  a  shade  "  over  the  notes  themselves,  and 
bring  them  so  as  to  be  open  to  this  defence  on  other  well 
settled  principles.  Chitty  on  Bills,  281 ;  Story  on  Bills  and 
Prom.  Notes,  ^  194,  197. 

The  fact  of  his  knowledge  does  not,  as  is  ai^ed,  dep^id 
merely  on  the  testimony  of  Oeoi^  Miller.  If  it  did,  the 
position  of  Miller,  as  one  of  the  associate  purchasers,  and 
the  attorney  and  adviser  of  the  rest,  would  require  a  close 
scrutiny ;  and  after  all,  it  would  be  but  the  evidence  of  one 
person  to  overcome  the  denial  of  N5ble  in  his  answer.  But 
it  besides  rests  on  the  evidence  of  Lord  about  Noble's  con- 
versation with  him,  disparaging  the  value  of  this  township, 
on  the  evidence  of  Reed  as  to  Noble's  repeated  inquiries  of 
him  concerning  the  timber,  and  Reed's  opinions  that  the 
quantity  was  small ;  on  the  fact  that  Noble  himself  was  a 
dealer  in  such  lands  and  likely  to  know  the  value  of  lots 
owned  by  those  so  intimate  with  him  as  Cross,  a  former 
clerk,  a  present  limited  partner,  a  large  debtor  to  him;  on 
the  fact,  that  Cross's  bond  to  Reed  for  the  price  of  this  very 
tract,  was  signed  by  Wyer,  another  partner  of  Noble,  and 
that  property  was  assigned  to  Noble  to  secure  Wyer  for  this 
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liability,  as  well  as  others  on  accouilt  of  Cross ;  on  the  fnr^ 
ther  fact,  that  Noble  was  a  witness  to  one  of  Cross's  deeds 
of  these  premises,  was  a  traveller  or  visitor  near  to  them  with 
Cross  when  about  to  explore  them,  was  with  him  when 
Tuthill  was  negotiating  at  Portland  for  his  purchase  of  a 
share  in  them,  was  in  New  York  pending  the  negotiations 
there  for  them,  was  suspected  of  interfering  there,  and  did 
there  speak  disparagingly  of  them,  and  actually  is  shown 
to  have  made  inquiries  about  them,  not  only  of  former 
owners  who  considered  its  timber  as  small  in  quantity  com- 
pared with  the  surveys,  but  an  inquirer  of  others,  such  as 
Cordis,  who  had  proposed  to  buy  but  refused,  because  the 
quantity  of  timber  was  believed  to  have  been  much  exag- 
gerated. 

Now,  after  all  those  intimacies  and  confidences,  and  con- 
nections, that  he  should  become  the  assignee  of  Cross  to  the 
large  amount  of  $80  or  $100,000  worth  of  property,  and  then 
take  in  addition  to  it  near  $30,000  more  in  notes,  and  not 
ask  Cross  the  consideration  of  them ;  and  that  Cross,  when  so 
asked  by  such  a  friend  and  creditor  and  trustee,  should  have 
ooncealed  from  him  that  the  notes  were  given  for  this  land, 
and  the  price  per  acre ;  and  that  Noble  did  not  know  the 
purchasers  must  have  given  such  a  price,  under  the  sup- 
position that  the  quantity  of  timber  was  much  larger  than 
Noble  knew  to  be  probable;  it  is  exceedingly  difficult  to 
believe. 

This  conclusion  is  strengthened,  moreover,  by  the  testi- 
mony of  Gregg,  that  Noble  told  him  that  Cross  had  fre- 
quently said  to  him  he  was  agent  of  the  Boston  Company; 
showing  that  they  were  in  the  habit  of  conversing  about 
the  land  and  its  sale. 

For  reasons  like  these,  and  those  first  detailed,  without 
going  into  the  specific  question  of  any  fraud  being  known  or 
intended  by  Noble,  it  seems  to  me  equitable  as  well  as  legal, 
that  he  should  be  considered  as  holding  the  notes  subject  to 
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any  equities  or  defences,  existing  against  Cross  at  the  time 
of  their  indorsement  by  him* 

In  holding  this,  if  a  loss  must  happen  somewhere,  it  is 
more  proper  in  justice,  as  well  as  law,  that  it  fall  on  Cross, 
and  those  representing  him,  and  holding  the  notes  for  him, 
and  for  his  benefit  as  well  as  their  own,  rather  than  on  those 
whom  Cross  had  deceived  and  misled  in  order  to  obtain 
them. 

But,  at  the  same  time,  though  in  this  view  it  seems  right 
to  require  the  notes  of  the  plaintiff  held  by  Noble  to  be  sur^ 
rendered,  and  it  must  be  done,  yet  it  is  proper  that  Noble 
should  have  the  same  lien  on  what  is  to  be  re-conveyed  to 
Cross  or  the  First  Boston  Company,  and  what  constituted 
the  consideration  for  the  notes,  as  on  the  notes  themselves. 
Hence  Cross's  two  or  three  tenths,  as  owned  at  the  time  he 
got  these  notes,  should  go  in  pledge  to  Noble  till  his  claims 
are  satisfied,  rather  than  go  to  the  general  assets  of  Cross  as 
a  bankrupt,  for  the  benefit  of  all  his  credit<Nrs,  pro  raid. 

The  re-conveyance  by  the  plaintiff  might  be  made  so  as  to 
do  justice  in  two  or  three  ways.  But  the  most  natural  one 
is  for  it  to  run  to  Cross,  on  the  plaintiff's  receiving  his 
money  and  notes,  in  trust  for  Noble  to  the  extent  of  the 
shares  owned  by  Cross  at  the  time  of  the  sale,  and  to  be 
conveyed  by  Cross  to  Noble  as  collateral  security  after  the 
notes  of  Smith  are  surrendered  to  him,  and  the  residue  held 
in  trust  for  each  of  the  First  Boston  Company,  and  to  be  con* 
veyed  to  each,  according  to  his  shares  in  the  land,  after  his 
making  the  payments  of  money  directed  by  the  decree  in 
this  case. 

Let  a  master  be  appointed  to  acertain  and  fix  the  sums 
of  money  to  be  paid  by  Cross,  and  refunded  to,  or  in  aid  of, 
him,  by  each  owner,  and  also  to  prepare  the  form  of  the 
conveyance  to  be  executed  by  the  plaintiff,  and  by  Cross  to 
the  other  parties ;  interest  to  be  computed  on  all  that  has 
been  paid  by  the  plaintiff,  from  the  times  it  was  paid,  and 
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the  usual  deductions  made  for  timber  cut,  or  rents  received 
by  him. 

Note. — During  the  argument  of  this  case,  and  after  the 
pleading  and  evidence  were  closed  and  printed  without  any 
reference  to  the  bankruptcy  of  Cross,  or  any  other  of  the  re- 
spondents, it  was  moved  that  he  might  have  leave  to  file 
and  avail  himself  of  a  certificate  of  discharge  as  a  bank* 
rupt,  which  he  had  obtained  since  this  bill  was  instituted. 
The  motion  was  made  in  May,  1846.  Afterwards  it  was 
found,  that  such  a  plea  had  been  made  by  him  and  others, 
after  the  case  was  printed,  but  had  been  lost ;  a  duplicate 
was  allowed  to  be  filed. 

Since  that  motion  was  made,  this  court,  in  the  Maine  dis- 
trict  of  this  circuit,  overruled  a  like  motion,  both  for  being 
made  too  late,  and  for  being,  as  to  a  claim,  not  proveable 
before  a  commission  in  bankruptcy.  The  grounds  of  this 
decision  were  fully  explained  in  the  opinion  in  that  case, 
and  may  be  seen  in  the  concluding  part  of  it  Doggett  v. 
Emerson^  1  Woodb.  &  Min.  195. 

Where  others,  or  Cross  himself,  pleaded  a  discharge  in 
bankruptcy  at  the  next  term  after  obtained,  the  objection 
as  to  improper  delay  might  not  apply,  but  the  other  ob- 
jection as  to  the  nature  of  the  demand,  being  one  merely 
in  equity,  and  tainted  by  fraud,  applies  in  full  force  to  the 
whole  of  them. 

These  pleas  are,  therefore,  overruled. 

It  is  stated,  also,  since  the  case  has  been  argued,  that 
pleas  in  bankruptcy  were  filed  for  all  the  other  respondents, 
except  Noble,  and  Whitney  6c  Haskell ;  some  of  them  in 
A.  D.  1843,  and  some  in  1844.  But  they  are  not  printed  in 
the  record  book  in  this  case,  nor  have  they  been  argued,  or 
any  reply  made  to  them. 

But  this  is  of  little  importance,  as  from  the  views  just  ex* 
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pressed,  they  could  not  avail  any  of  the  parties,  in  respect  to 
an  equitable  claim,  like  this,  to  rescind  a  contract  pending  in 
a  Court  of  Equity,  and  growing  out  of  fraudulent  misrepre- 
sentation. 
The  pleas  in  bankruptcy  are,  therefore,  overruled. 


N.  TuTHTLL,  Jb.  vs,  S.  Babcock  ei  al 

Betidet  the  poiDU  teuled  in  Smith  v.  Babcoek,  (ante,  p.  970,)  the  addttioDal  etwf 
adjudged  here  were,  that  if  a  party  himself,  in  the  bill  U>  rcaeiiid  a  oontraoft 
for  fraud  in  the  sale,  one  groond  of  vhich  is  falsehood  as  to  the  q[oantity  of 
timber  on  a  township,  makes  an  examination  of  the  land  before  the  purchase,  bat 
does  not  go  into  details,  and  confides  for  those  in  the  false  stntements  of  the  per- 
son negotiating  with  him,  and  of  his  agents,  that  party  is  not  precladed  ften  a 
rescinding  of  the  sale  for  fraud,  howefer  be  might  be  for  a  mistake. 

His  right  to  rescind  is  in  soch  ease  strengthened,  if  there  was  falsehood  as  to 
other  material  matters  in  the  trade,  not  oSerad  to  be  examined ;  nor  is  he  barred 
from  his  remedy  against  some  of  the  man  in  interest,  (who  reeeived  his  mnaey 
and  notes,)  by  an  agreement  in  the  nature  of  a  coTenant  not  to  sue  some,  on  cer- 
tain eonditions,  which  have  been  complied  with. 

A  eoveaaat  not  to  aoe  one  joint  obligor  is  no  bar  to  a  suit  against  other  obligors. 

This  was  a  bill  in  equity,  similar  in  character  to  that  in 
favor  of  William  Smith  against  the  same  defendants,  and 
was  instituted  to  set  aside  a  sale  made  to  the  plaintiff  on  the 
same  occasion  of  two  thirtieths  of  the  same  township. 

Before  the  pleadings,  an  arrangement  was  made,  dismiss- 
ing the  bill  as  to  all  the  respondents,  except  Cross  and 
Noble. 

Their  answers  were  much  like  the  final  answers  put  in 
by  them  to  Smith's  bill,  and  it  was  agreed  that  the  evi- 
dence taken  in  that  cause  might  be  used  in  this.  The  case 
was  argued  at  the  present  term,  after  the  close  of  Smith's 
case,  by  the  same  counsel  as  in  that,  except  Loring  and 
Rogers. 
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WooBBURT,  J.  In  this  case  I  have  come  to  the  same  con- 
clusion in  respect  to  Cross  and  Noble,  as  in  the  bill  in  favor 
of  Smith  against  these  defendants. 

There  is  no  essential  difference  in  the  facts,  or  the  law, 
except  as  connected  with  Tuthill's  visiting  the  premises 
before  the  sale  was  completed,  and  the  declarations  he.  made 
there  and  after  his  return,  and  the  information  which  was 
there  communicated  to  him. 

That  Tuthill  went  there  is  certain,  and  that  one  of  his 
objects  was  to  examine,  so  as  to  form  some  judgment  in 
respect  to  the  quanity  of  timber,  compared  with  .the  certifi* 
cates,  and  Cross's  representations  and  proposed  guarantees, 
18  also  certain. 

But,  at  the  same  time,  it  appears  that  he  had  other  objects, 
such  as  inspecting  the  records,  and  learning  something  of 
Cross's  responsibility.  It  furthermore  appears,  that  he  was 
in  the  hands  of  Cross  and  his  agents  most  of  the  lime  while 
in  Maine,  conveying  letters  from  Chalmers,  a  concealed 
employee  of  Cross,  while  professing  to  be  a  mere  associate 
witfi  Tuthill  in  the  purchase ;  was  recommended  by  him  to 
Gross's  certificate-makers,  who  had  been  guilty  of  such 
gross  exaggerations ;  and  actually  fell  into'the  company  and 
guidance  of  his  pilot,  who  has  since  testified  to  a  hundred 
millions  less  timber  in  fact  than  those  that  were  before  with 
him  on  the  land  certified  to,  and  sixty  millions  less  than  he 
himself  had  once  previously  represented. 

Tuthill  was  conducted  probably  over  such  parts  of  the 
town  as  might  be  most  likely  to  subserve  the  interest  of 
those  who  had  formerly  hired  the  pilot,  leaving  the  exami- 
nation by  Tuthill  necessarily  imperfect,  in  so  short  a  time 
as  two  days,  spent  on  so  large  a  tract,  and  deceptive,  as  far 
as  it  went ;  doubtless,  from  much  reliance  being  placed  on 
what  was  stated  to  him  by  persons  in  Cross's  interest,  and 
acting  with  a  view  to  sustain  Cross.  Again  he  placed  him- 
self in  Cross's  company  and  associations,  on  his  return  to 
Portland. 
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The  rights  of  Tuthill  then,  in  this  case,  are  the  same  against 
Cross  and  Noble  as  were  Smith's,  and  a  decree  will  be  en* 
teied  in  conformity  to  this. 

Since  the  pleadings  and  evidence  in  this  case  have  been 
closed  and  pubhshed,  it  is  stated  that  the  contract  made  by 
Miller,  and  some  other  of  his  associates,  with  the  First 
Boston  Company,  and  which  is  annexed  to  Miller's  deposi- 
tion, is  considered  by  Cross  as  a  release  to  them,  and  his 
counsel  ask  leave  to  plead  it  now,  as  operating  like  a  release 
to  Cross ;  and  the  counsel  of  the  company  urge  leave  to 
plead  the  same  as  a  release  in  respect  to  them,  in  the  other 
bill  by  Smith. 

On  examining  that  agreement,  it  appears  to  be  in  form  a 
mere  covenant  not  to  sue  further  a  portion  of  the  defendants, 
provided,  on  a  special  and  new  survey  of  the  land,  the 
quantity  of  timber  should  turn  out  to  be  less  than  seventy 
millions  of  good  pine,  and  those  defendants  would  surrender 
the  notes  on  receiving  a  pro  rata  payment,  according  to  the 
reduced  quantity.  This  survey  has  been  had,  and  those 
notes  surrendered,  and  a  discontinuance  entered  as  to  those 
defendants. 

Now  it  is  a  well  settled  principle,  that  a  covenant  not  to 
sue  one  joint  promissor  or  obligor  is  not  a  release  even  of  that 
one,  and  cannot  be  so  pleaded.  See  cases  cited  in  Person 
v.  Sanger  J  1  Woodb.  &  Min.  138. 

For  otherwise  it  would  defeat  the  very  object  of  the  parties 
in  resorting  to  a  covenant,  rather  than  a  release,  which  was 
not  to  sue  one,  but  to  continue  to  sue  the  rest. 

It  would  also  defeat  the  justice  of  the  case,  where,  as  here, 
the  consideration  for  the  covenant  emanated  only  from  those 
to  whom  the  covensuit  in  given,  and  extended,  as  here,  only 
to  the  amount  of  the  claims  against  them  or  their />ro  rate 
share,  instead  of  the  claims  against  the  others  likewise,  or 
the  whole. 
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But  much  more  is  the  covenant  not  to  be  perverted  here 
from  its  original  design,  and  to  be  made  broader  or  more 
comprehensive  than  was  intended  by  the  parties  to  it,  or  the 
reasons  for  it,  because  the  liabilities  here  were  for  separate 
notes  and  portions  of  money,  though  all  were  united  in  one 
bill,  as  the  notes  grew  out  of  one  transaction  or  sale. 

There  would,  then,  be  no  use  in  allowing  a  special  plea  of 
a  release  to  be  made  after  so  long  delay,  when,  if  made,  it 
would  operate  merely  as  a  further  delay,  without  the  party 
making  it  being  at  all  able,  either  in  point  of  law  or  equity, 
to  sustain  it  by  the  instrument  to  which  he  refers. 


Alexander  S.  Jot,  Libellant,  vs.  Gideon  Allen  et  al. 

The  owners  of  a  f etsel  in  a  whaling  voyage,  where  they  and  the  crew  are  share- 
holders,  in  ceruin  agreed  portions  in  ihe  cargo,  are  trastees  to  manage  and  dis- 
pose of  it  for  the  benefit  of  all  ooocemed.  The  title  is  in  them,  but  the  interest 
in  the  proceeds  belongs  to  the  shareholders.  They  are  not  like  common  carriers 
for  others,  liable  for  robbery,  as  the  property  is,  in  a  large  proportion  their  own, 
and  there  is  no  danger  of  coUasion  with  highwaymen  and  pirates ;  but  as  trastees, 
or  co-partners,  or  directors  in  a  company,  when  they  are  joint  stockholders,  or 
depositaries  or  private  carriers,  they  are  responsible  for  only  ordinary  care  in  se- 
lecting agents,  and  carrying  the  cargo. 

They  are  liable  at  law  in  an  action,  if  not  otherwise,  for  ordinary  care  in  selecting 
a  master,  aad  prosecuting  him  for  misbehavior,  and  in  storing  or  selling  the 
cargo. 

Owners  of  vessels  are  generally  responsible  for  the  misconduct  of  the  master  com- 
mitted in  their  business,  to  third  persons  or  strangers,  but  are  not  so  liable  to 
their  eeahU  que  tnttU,  or  oo*partners,  or  joint  shareholders,  if  using  due  care  in 
selecting  him. 

The  master  of  a  vessel  may,  in  certain  exigencies,  to  obtain  supplies  or  repairs, 
hypothecate  or  sell  the  vessel  and  cargo,  but  the  necessity  for  it  must  be  clearly 
shown  before  it  can  be  considered  right. 

It  is  also  decisive  against  the  claim  for  the  oil  lost  abroad,  that  the  libellant  has 
not  prosecuted  the  owners  for  it,  till  near  six  years  have  elapsed,  and  the  master 
is  dead  and  insolvent. 
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The  MatQte  ol  liiaiutiMs  ii  not  a  bar  to  the  rest,  as  aa  acknowtedgmoat  of  some 
deht  due  was  made  within  six  years,  and  the  long  deJay  to  prosecute  for  the  oil, 
which  arrifed  home,  is  not  shown  to  hare  led  to  any  losises,  acts,  or  dirisions  of 
profits,  iajarioiis  lo  the  owners,  or  to  hare  been  accompanied  by  any  other  en- 
denoe  than  the  Isogth  of  time,  raising  a  presamption  4>f  payment  to  the  Ubd- 
lant. 

The  frei^t  on  oil  home,  where  a  whale  Teasel  is  condemned  abroad,  as  not  sea- 
worthy, is  to  ba  charged  to  the  owners,  aoless  there  is  a  nsage  at  the  port  to 
make  it  a  genera]  charge  on  the  cargo. 

No  part  of  the  oil  sold  abroad  is  to  lie  charged  to  the  owners,  as  going  for  sapplies 
and  rppairs,  unless  clearly  necessary,  and  shown  to  be  so  applied. 

If  the  master  of  the  vessel  is  guilty  of  embezzlemeBt  or  barratry,  the  crew  are  not 
to  be  answerable  for  his  wrong  to  other  owners. 

If  a  whale-ship  nerer  returns  to  this  country,  but  is  lost,  or  condemned,  or  sold 
abroad,  yet  if  the  owners  realize  some  net  proceeds  of  her  cargo,  they  are  bound 
to  aoeoani  for  it  to  the  shareholders,  though  the  contract  be  not  to  pay  them  till 
her  return. 


This  was  aa  appeal  from  a  judgment  of  the  District  Court, 
rendered  March  13,  1846,  charging  the  respondents  with  the 
payment  of  $1,961'21,  for  wages  under  the  following  libel : 

It  was  filed  June  30,  1845,  averring  that  the  libellant  had 
been  employed  as  mate  on  board  the  ship  Victoria  of  New 
Bedford,  of  which  one  Colter  was  master,  and  the  respon- 
dents owners ;  and  that,  in  the  shipping  articles  it  was  agreed 
to  give  him  as  wages  one  twenty-eighth  of  the  catchings  or 
earnings  of  said  ship  in  the  whale  fishery.  It  next  averred, 
that  on  the  6th  of  December,  1836,  he  went  to  sea,  and  con- 
tinued to  serve  in  said  vessel  till  the  19th  of  January,  1838, 
when  he  was  discharged,  at  his  own  request ;  that  in  the 
mean  time,  the  vessel  had  taken  1250  barrels  of  oil,  and  he 
was  entitled  for  his  share  to  the  sum  of  $2,103-37,  which, 
though  demanded  of  the  respondents  January  1,  1839,  had 
never  been  paid. 

One  of  the  respondents,  Frederick  Parker,  was  discharged 
in  the  District  Court,  on  the  ground,  that  he  was  not  a 
part  owner;  and  the  others,  in  their  answer,  admit  that 
the  libellant  sailed  in  said  vessel  as  mate,  at  the  time,  and 
on  the  terms  described,  they  being  owners  thereof;  that 


OCTOBEE  TEEM,  1846.  305 

Jof  V.  Alien  ei  mL 

she  prosecuted  her  voyage  till  July,  1838,  when  she  was 
condemned  at  the  Island  of  Tahiti,  having  taken  in  all 
about  1700  barrels  of  oil;  that  after  said  condemnation, 
her  master  shipped  home  15,23S  gallons  of  oil,  and  no 
more,  which  they  sold  for  $16,749*10,  and  received  no  other 
part  of  the  catchingiB  of  the  vessel ;  that  the  libellant  neg- 
lected his  duty  while  on  board,  tind  deserted  at  a  place 
in  New  Zealand  called  the  Bay  of  Islands,  and  thus  forfeited 
any  share  he  might  otherwise  be  entitled  to  in  said  earnings, 
and  that  the  libellant  soon  after  returned  to  the  United 
.States,  and  demanded  his  share;  but  the  owners  being  satis- 
fied of  his  desertion,  refused  to  pay  it,  and  more  than  six 
years  has  since  elapsed,  and,  therefore,  they  pray  a  decree 
against  the  libellant,  and  for  their  costs. 

At  the  hearing  here  in  September,  at  an  adjourned  session 
of  the  May  Term,  1846,  it  was  admitted,  that  the  respon- 
dents had  received  678  gallons  more  of  oil,  sent  home  from 
tlie  Cape  de  Terds,  in  the  early  part  of  the  voyage,  and 
hence  overlooked.  Its  net  value  was  agreed  to  be  $428. 
It  was  found,  also,  that  Allen,  one  of  the  respondents, 
wrote  a  letter  to  the  libellant,  October,  10,  1839,  request- 
ing to  know  the  particulars  of  his  claim,  and  which  was 
addressed  to  him  at  Nantucket,  where  he  then,  as  well  as 
since,  has  resided,  with  the  exception  of  one  short  absence. 
'Again,  on  the  28th  of  the  same  month,  T.  Coffin,  the  attor- 
ney of  the  owners,  wrote  to  him,  saying  a  settlement  could 
not  be  made  till  it  was  seen  what  the  owners  were  able  to 
obtain  of  the  offices  where  the  vessel  was  insured ;  adding, 
he  would  soon  be  at  Nantucket  and  see  him. 

No  communication  whatever  after  this  was  proved  by 
either  side  to  have  taken  place  between  these  parties,  or  their 
agents,  till  the  filing  of  the  libel. 

The  master  of  the  Victoria  and  his  clerk  never  returned  to 
this  country,  and  the  former  died  abroad  about  two  years 
since,  not  having  paid  for  the  residue  of  the  oil,  or  the  sales 
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of  the  Teasel,  or  satisfied  the  owners  that  the  Tessel  was 
properly  condemned  and  sold 

It  appears  that  he  had  been  furnished  with  some  funds  fer 
repairs  and  provisions,  which  might  be  required  abroad ;  but 
still  had  sold  most  of  the  oil,  and  charged  the  owners  in  some 
of  his  accounts  with  provisions  and  repairs.  But  no  proof 
was  given  on  either  side  as  to  the  making  of  such  repurs  or 
not,  and  the  necessity,  or  not,  of  any  funds  to  be  used 
beyond  the  amount  with  which  he  had  been  supplied  at 
home.  Accounts  were  put  into  the  case  from  the  captain, 
called  for  by  the  libellant,  which  showed  that  when  the  first 
oil  was  sold  by  him,  he  had  a  balance  of  funds  on  hand 
greater  than  the  proceeds  of  the  oil.  It  appeared  further 
from  the  same  accounts,  that  he  sold  more  oil  afterwaida 
abroad,  by  about  $6000  than  was  necessary  to  pay  the 
shares  of  himself  and  the  seamen,  with  whom  he  settled; 
and  that  he  still  owes  his  employers  over  $6000  for  the  dl, 
and  $8981,  including  what  he  sold  the  vessel  for. 

But  there  is  no  evidence  or  voucher,  sustaining  any  of 
these  accounts  rendered  by  him,  and  several  of  the  charges 
in  them  are  such  as  are  manifestly  improper  on  the  face  of 
them. 

The  shipping  articles  were  not  put  in,  having  never  been 
returned  to  this  country ;  but  it  was  agreed  that  they  were 
in  the  usual  form,  and  like  one  put  into  the  case  and  here- 
after referred  to. 

Most  of  the  other  testimony  relates  to  the  discbaige  of  the 
libellant  abroad,  whether  regular,  or  that  he  deserted. 

Crowninshieldj  counsel  for  the  libellant ;  T.  Coffin^  for  the 
respondents. 

WooDBURT,  J.  The  right  of  seamen  to  wages,  as  a  gene- 
ral principle,  after  freight  has  been  earned  and  the  voyage 
ended,  and  to  recover  the  same  of  the  owners,  or  the  master 
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when  their  agent,  or  of  the  vessel  in  rem  when  not  lost,  is 
irell  defined  and  clearly  regulated  by  many  adjudged  cases, 
as  well  as  by  elementary  principles. 

Bat  the  rules  on  this  subject,  in  the  case  of  whaling  voy^ 
ages,  where  usually  the  wages  are  not  a  fixed  sum  per 
month,  or  a  quanimn  meniU^  but  a  portion  or  share  in  the 
earnings,  and  controlled  by  specific  provisions  in  the  ship- 
ping articles,  are  less  uniform  and  distinct 

In  this  particular  case  it  is  agreed,  that  the  share  of  the 
libellant  was  to  be  one  twenty-eighth  of  the  catcbings.  This 
was  under  the  general  stipulation  in  the  shipping  articles, 
that  he  went  on  the  voyage  '^  at  such  share  of  the  net  pro- 
ceeds, or  of  the  actual  products  of  the  voyage,  to  be  paid 
pursuant  to  this  agreement  of  the  custom  and  usage  in  the 
port  of  New  Bedford." 

Further,  in  respect  to  the  time  when  the  payment  was  to 
be  made,  it  is  agreed  that  it  was  according  to  the  true  mean- 
ing of  the  stipulation,  that  each  seaman,  when  there  had 
^'  been  no  plunderage,  embeszlement,  or  other  unlawful  acts 
committed  on  the  said  vessel's  cargo  or  stores,  shall  be  enti- 
tled to  the  payment  of  his  share  of  the  net  proceeds  of  the 
voyage,  &c.  as  soon  after  the  return  of  the  said  ship  to  New 
Bedford,  as  the  oil  or  other  products  of  the  voyage  can  be 
aold,  and  the  settlement  adjusted  by  the  owners  of  said 
ship." 

According  to  another  stipulation,  no  officer  or  seaman  shall 
*'  be  entitled  to  any  payment  on  account  of  his  interest  in  the 
said  voyage,  until  the  said  vessel  shall  have  returned  to  the 
said  port,  and  her  cargo  have  been  delivered." 

Without  much  doubt,  after  all  these  events  have  happen- 
ed, the  amount  due  to  any  seaman  in  a  whaling  voyage, 
may  be  sued  for  in  assumpsit,  on  the  special  contract.  See 
act  of  Congress,  19th  of  June,  1813,  in  3  Slat  at  Large,  2; 
3  Es.  Ca.  141 ;  1  Sumn.  384 ;  6  Rob.  8 ;  Curtis  on  Seamen, 
60. 
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And  it  is  not  objected  here,  that  a  libel  cannot  be  institute 
ed  for  the  same  in  a  Court  of  Admiralty,  because  it  is  a  claim 
in  the  nature  of  wages,  though  not  eo  nomine  for  them ;  nor 
the  vessel  itself  liable  for  them,  as  in  other  cases  in  admi- 
ralty. Dunlap,  Adm.  Pr.  61 ;  3  Pick.  439 ;  2  Mason,  544 
Nor  has  it  been  objected  here  to  the  jurisdiction  of  the  Court, 
that  it  is  a  suit  to  settle  a  joint  partnership  concern,  as  this 
may  not  be  such  a  partnership,  technically,  however  it  may 
be  in  equity  as  to  the  proceeds.  The  Sydney  Cavej  2  Dod. 
Adm.  Rep.  12 ;  Coffin  v*  Jenkins^  3  Story,  lOB. 

In  England,  however,  recently,  in  the  case  of  the  Riby 
CfrovOj  2  Wm.  Rob.  62,  the  Court  of  Admiralty  declined 
jurisdiction  in  a  claim  by  a  seaman,  to  enforce  such  a  whai* 
ing  contract  as  this. 

It  is  a  case  of  a  special  contract  certainly,  though  as  a 
partnership,  it  may  be  proper  to  regard  it  an  imperfect  one, 
if  any.  Abbott  on  Ship.  442;  The  Crueader^  Ware,  440; 
1  Yalin,  676.  Such  is  the  case,  when  the  master  divides  the 
profits  with  the  owners  in  a  conuncm  voyage.  17  Masa  197 ; 
2H.  Bi.  235;  4  Greenl.  264. 

I  shall,  therefore,  not  press  exceptions  of  this  kind,  when 
apparently  waived  by  the  parties* 

The  first  objection,  in  respect  to  the  right  to  recover  all 
which  is  claimed  is,  that  an  embezzlement  was  committed  of 
a  portion  of  the  cargo,  and  hence,  under  a  stipulation  in  the 
articles,  it  should  bar  a  recovery. 

But  though  under  these  stipulations  it  seems  clear  that 
none  of  the  crew  or  officers,  guilty  of  ^^embezzlement,"  or 
<<  plunderage,"  could  recover,  yet  if  the  embezzlement  or 
fraudulent  loss  of  the  cargo  has  been,  by  some  misbehavior 
of  the  captain  alone,  as  is  understood  to  be  the  case  here,  it 
would  be  harsh  to  make  the  crew  responsible  to  other  share- 
holders for  his  misconduct,  or  to  be  insurers  against  it 

Thus,  if  some  of  the  seamen  are  absent  when  an  embez* 
zlement  happens,  they  are  not  answerable  for  it.    SuUioan 
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The  next  objection  is,  that  the  vessel  has  never  returned 
within  the  meaning  of  the  articles,  so  as  to  render  the  owners 
at  all  liable.  But,  if  the  vessel  is  condemned  abroad,  or  lost 
at  sea,  or  captured  or  sold,  and  a  part  of  the  cargo  was 
saved,  or  regained,  it  would  seem  just  to  let  the  seamea 
have  a  share,  though  the  vessel  never  returned,  in  specie^  to 
this  countr7.    Sheppard  ei  aL  v.  Taylor  eiaL  5  Pet.  675. 

Such  is  the  rule,  in  substance,  in  common  cases  of  wages, 
or  in  a  loss  at  sea,  where  freight  is  before  earned.  2  Dod. 
Adm.  502-504.  Such  cases  constitute  equitable  exceptions. 
Much  more  should  they  here,  where  the  voyage  was  broken 
up  by  the  respondents'  ship  becoming  unseaworthy,  or  by 
the  wrongful  acts  of  their  master  and  agent. 

In  the  next  place,  the  owners  except,  that  they  are  not 
responsible  for  any  oil,  or  its  proceeds,  not  actually  received 
by  them,  nor  gone  to  their  benefit 

it  is  true,  that  the  written  stipulations  indicate  expressly 
that  nothing  can  be  recovered  as  wages  in  such  a  case, 
except  what  was  *^the  net  proceeds,^'  or  '^actual  products  of 
the  voyage."  Such  a  provision  is  very  natural  and  proper, 
where  the  owners  and  mariners  embark  together  in  a  fishing 
adventure,  full  of  danger  and  loss,  speculative  and  doubtful 
in  some  degree  as  to  its  results,  but  holding  out  a  prospect 
of  gain  at  times  very  large,  and  much  beyond  the  ordinary 
rate  of  seamen's  wages,  as  well  as  of  mercantile  profits.  In 
such  a  case,  each  party,  if  claiming  and  entitled  to  those 
large  gains  when  made,  must  of  course  submit  to  smaller 
ones,  and  less  profit  or  wages,  when  the  gains  happen  to  be 
small  from  losses  or  other  causes. 

But  the  libellant  insists,  that  the  owners  are  liable,  on 
account  ef  the  oil  sold  abroad  and  lost  there  by  the  embez- 
zlement of  the  captain,  as  well  as  for  the  proceeds  of  that 
which  reached  this  country. 

Whether  this  position  can  be  sustained  or  not,  most  de^- 
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pend  on  the  special  contract  in  the  shipping  articles,  made 
between  these  parties,  the  nature  of  their  respective  interests, 
and  their  several  duties  and  liabilities  to  each  other. 

It  is  a  matter  of  some  surprise,  that  when  the  whating 
business  has  been  pursued  so  long  and  extensively  as  in  this 
country,  the  adjudged  cases  should  be  so  few  that  go  to  fix 
the  rights  and  relations  of  all  concerned. 

But  it  may  be  considered  as  settled,  that  the  seamen,  in 
such  cases,  are  not  to  be  treated  as  jointly  interested  in  the 
ship  or  cargo,  with  the  owners,  in  the  common  acceptation 
of  such  an  interest.  Abbott  on  Ship.  Pt  6,  ch.  1,  (new  edit.) 
715;  4  Es.  Ca.  182;  4  Maul.  &  Selw.  248;  1  Camp.  329; 
3Pick.  436;  4Ib.234;  23  lb.  492;  17  Mass.  206;  Caseof 
the  Crusader,  Ware,  438 ;  The  Sydney  Cave,  2  Dod.  Ad.  12. 

Yet  it  is  certain,  that  they  are  jointly  interested  in  the 
proceeds  or  products  of  the  cargo,  leaving  the  technical  title 
in  it  till  sold  to  be  in  the  managing  part  of  the  concern,  the 
owners  of  the  vessel.  23  Pick.  492.  What  is  the  true 
nature  of  the  interests,  then,  in  the^^argo  on  the  face  of  the 
transaction  ?  The  owners  seem  to  be  a  species  of  trustees  for 
the  seamen  in  common  with  themselves.  It  is  a  sort  of  joint 
stock  operation,  under  directors,  and  between  whom  and  the 
other  shareholders  the  net  products  of  the  trust  are  to  be 
divided  in  certain  agreed  shares. 

It  is,  then,  a  doubtful  question,  under  these  views  of  the 
contract  and  undertaking  in  this  voyage,  whether  the  owners 
can  be  considered  chargeable,  and  be  made  to  account  for  a 
share  in  any  oil  in  this  case,  which  never  came  into  their 
possession,  and  from  which  they  never  realized  any  proceeds, 
but  which  was  embezzled  and  sold  by  the  master.  Their 
liability  for  that,  it  seems  to  me,  must  depend  on  the  care 
and  diligence  they  were  bound '  to  use,  and  did  use  under 
general  principles  applicable  to  trustees  and  agents,  and  the 
nature  of  this  kind  of  business. 

It  is  only  by  analogy  to  some  act  of  Congress,  and  by 
reference  to  the  specific  contract  in  this  case  and  others  like 
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it,  and  by  resemblances  between  this  and  other  transactions 
in  some  degree  similar^  that  any  just  result  can  be  reached  in 
the  present  case. 

There  is  no  act  of  Congress  which  seems  to  hear  on  this 
question.  That  of  June  19,  1813,  as  to  those  engaged  in 
"  the  bank  or  cod  fishery,"  is  limited  to  them.  3  Stat,  at 
Large,  2.  And  nothing  is  prescribed  about  what  shall  and 
what  shall  not  be  chargeable  in  their  account,  or  what  the 
owners  may  be  answerable  for  in  it  at  Common  Law  or  in 
Admiralty.  If  we  go  from  that  to  the  liability  of  owners 
in  freighting  vessels  for  the  cargo,  when  embezzled,  and  if 
there  they  would  be  answerable  for  robbery,  or  barratry 
in  the  master,  or  theft  by  the  crew,  the  ground  for  the 
liability  of  owners  there  as  common  carriers,  does  not  seem 
to  exist  here.  Their  relations  here  to  the  cargo,  as  carriers 
of  what  in  part  belongs  to  other  shareholders  in  equity,  and 
in  part  to  themselves,  but  the  legal  title  to  all  b^ng  in  them- 
selves  alone,  seems  to  create  a  responsibility  entirely  difier* 
ent  The  interests  in  it,  the  dangers  of  the  public  policy 
concerning  it,  are  all  difierent  To  hold  the  owners  to  be 
insurers  of  the  cargo  against  all  events,  when  they  were 
acting  only  as  trustees  or  agents  for  those  interested  in  the 
cargo,  partly  themselves  and  partly  others,  could  not  be 
supported  either  by  precedents  or  the  nature  of  the  business. 
Thus,  though  owners,  when  common  carriers,  whether  by 
land  or  water,  are  liable  in  case  of  loss  by  robbery  or  embez« 
zlement,  on  account  of  the  danger  of  collusion  and  fraud  in 
any  other  course,  it  is  not  so  even  there  in  case  of  loss  by 
perils  of  the  sea  or  public  enemies,  where  no  such  danger 
of  collusion  exists.    Abbott  on  Ship.  286,  291. 

So  here,  it  does  not  exist  in  case  of  embezzlement  or  fraud, 
as  the  property  carried  by  the  owners  is  technically  their 
own,  and  in  equity  belongs  to  them  and  the  crew  and  offi- 
cers in  charge  of  it;  and  it  is  not  received  by  them  as  com- 
mon carriers  from  and  for  strangers. 
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So  far  as  it  is  property,  the  title  to  which  is  in  themselves, 
they  are  of  course  bound  by  lav  to  no  diligence,  except 
what  they  please  to  exercise  over  their  own  property ;  but 
90  far  as  they  hold  it  in  trust  for  others,  and  carry  what 
others  have  a  claim  to,  as  cestui  que  trustSj  they  are  respon- 
sible to  those  others  to  the  extent  that  trustees  are  generally. 
If  likened  in  this  respect  to  directors  over  j<Mnt  stock  pro- 
perty, such  as  banks,  manufactories,  &c.,  in  which  they  are 
shareholders,  they  are  from  their  position  liable  for  reasona* 
able  diligence  and  care,  but  nothing  more. 

So,  if  they  are  considered  as  a  species  of  special  co-part- 
ners in  the  cargo,  though  in  managing  it  the  seamen  axe 
regarded  as  dormant,  was  it  ever  heard  that  an  acting 
partner  was  liable  to  a  dormant  one  for  any  thing  but  ordi- 
nary diligence?  or,  for  a  loss  sustained  by  the  wrongful  acts 
of  agents  ?  They  must,  to  be  sure,  carry  the  cargo  with 
ordinary  diligence,  so  far  as  others  may  possess  some  interest 
in  the  proceeds  of  it.  But  they  are  not  compensated  so  as 
to  justify  requiring  from  them  more  care  than  that,  and 
their  relation  to  the  cargo  does  not  render  it  necessary  to 
exact  greater  diligence  than  that,  their  own  interests  in  it 
being  so  large  as  usually  to  furnish  a  sufficient  guarantee 
for  the  use  of  all  reasonable  vigilance.  The  owners  supply 
the  vessel  and  provisions,  and  usually  receive  therefor  one 
half  or  two  thirds  of  the  voyage,  according  to  the  express 
agreement  in  the  shipping  articles,  or  the  usage  of  the  port, 
when  not  otherwise  provided  for. 

Did  they,  then,  use  ordinary  vigilance  here,  as  to  the  pro- 
perty lost  or  misused,  or  plundered  by  the  master,  and  in 
the  selection  or  prosecution  of  him  ?  Nothing  appears  in 
evidence  to  the  contrary.  They  had  an  ample  motive  to  use 
it,  being  such  large  proprietors  of  the  cargo,  as  well  as 
owning  all  the  vessel.  The  master,  for  aught  which  is 
shown,  had  been  experienced  in  this  business,  and  up  to 
that  time  considered  trustworthy.    He  never  returned  to  this 
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country  so  as  to  be  prosecuted  for  his  misbehavior,  and 
damages  recovered  of  him  for  all  interested.  Such  a  suit  at 
Tahiti  could  hardly  be  expected,  or  elsewhere  near.  No 
insurance  is  shown  on  the  cargo,  either  for  themselves  or  all 
concerned,  though  a  letter  is  put  in  about  a  resort  to  the 
offices  for  some  indemnity ;  and,  for  aught  which  appears, 
nothing  could  be  or  has  been  received  from  the  offices,  by 
way  of  insurance  on  the  cargo,  and  could  not  have  been, 
unless  the  offices  choose  to  insure  against  barratry,  and  after 
some  cargo  was  known  to  be  on  board.  "  I  have  no  doubt 
that  if  the  owners  should  neglect  to  prosecute  for  barratry 
or  robbery  on  the  cargo,  or  sell  it  to  persons  apparently  irre- 
sponsible, or  be  negligent  in  storing  it  before  sold  and  after 
arriving  here,  they  would  either  be  liable  to  suits  at  Common 
Law  by  the  seamen,  or  be  made  to  account  in  a  libel  like 
this  for  the  loss  sustained. 

But  I  know  of  no  duty  on  them  to  insure  for  them* 
selves  or  the  seamen,  even  if  able  to,  and  that  they  should 
be  held  answerable  when  in  all  these  subjects  they  have 
exercised  ordinary  diligence,  and  which,  from  their  own 
large  interest  in  the  cargo,  it  is  presumed  they  will  and  do 
exercise,  till  the  contrary  appears ;  or  that  they  should  be 
held  answerable  for  oil  destroyed  by  shipwreck  or  fire,  or 
wrongful  or  tortious  acts  of  the  master  or  others,  does  not 
seem  to  accord  with  their  peculiar  relations  to  such  property^ 
and  the  peculiar  terms  of  the  shipping  articles  between  them 
and  the  seamen. 

Any  loss,  so  sustained,  falls  on  them  also  at  first  more 
heavily  than  on  the  seamen,  and  not,  as  in  cases  of  ordinary 
freights,  on  others,  the  owners  of  the  cargo,  or  their  insurers. 
The  officers  and  men  too,  are,  in  this  view,  in  a  case  like 
this,  interested  to  prevent  loss  in  any  way,  as  they  are  deeply 
interested  in  the  cargo  and  its  proceeds. 

The  whole  of  this  whaling  business  depends  so  much  on 
the  special  contract  of  the  parties,  that  Congress  appears  to 
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have  regarded  the  vessel  not  liable  at  all  for  the  share  due 
to  the  seamen  instead  of  wages,  in  similar  fisheries  and 
contracts,  without  a  particular  law,  and  then  renders  the 
vessel  liable  during  only  six  months  after  the  sale  of  the 
fish,  but  makes  no  provision  whatever  as  to  the  whale 
fisheries.  They  left  them  to  their  special  contracts,  2  Stat. 
at  Large,  2. 

The  conclusion  is  then  forced  on  my  mind,  that  the 
owners,  being  under  strong  inducements  to  use  due  diligence 
to  recover  more  of  the  cargo  than  actually  came  to  their 
hands,  and  the  evidence  in  the  case  failing  to  show  any 
neglect  to  use  such  diligence ;  they  ought,  therefore,  in  law 
as  well  as  justice,  to  be  held  to  account  for  no  more  than  in 
truth  reached  their  custody  or  possession.  See  The  Riby 
Orove^  2  Wm.  Rob.  64. 

In  fixing  the  responsibility  of  the  owners,  in  a  case  like 
this,  for  the  embezzlement  and  loss  of  the  cargo,  by  the  mis- 
behavior of  the  master  or  crew,  the  contract  and  nature  of 
the  case  being  peculiar,  it  would  be  useful  to  look  to  some 
further  analogies  bearing  on  the  special  character  of  this 
voyage  and  the  fiduciary  relation  in  which  the  owners  stood 
to  the  crew  and  the  cargo,  and  see  if  they  do  not  fortify  the 
conclusions  I  have  formed.  It  is  undoubted,  as  before  sug- 
gested, that  if  they  were  common  carriers  for  others  for  hire, 
they  would  not  be  excused  from  liability  to  others,  owning 
the  cargo,  for  embezzlement  and  losses  by  the  master  and 
crew,  though  exercising  ordinary  diligence.  Story  on  Bailm. 
%  528 ;  Abbott  on  Ship.  Pt.  3,  ch.  3,  sec.  3 ;  Jones  on  Bailm. 
107;  3  Es.  Ca.  127;  4  Day,  287;  3  lb.  389;  6  Johns.  170; 
8  lb.  213;  4  Burr.  2298.  * 

The  law  on  this  point,  however  severe  in  appearance,  has 
been  long  and  well  settled  on  grounds  of  public  policy,  and 
should  not  be  now  changed,  except  by  legislation.  10  Johns. 
1 ;  Story  on  Baihn.  §  488,  489 ;  9  Wend.  114 ;  The  Maria, 
4  Rob.  348,  490 ;   1  D.  &  E.  27.    In  such  case  they  are 
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insurers  as  to  all,  not  excepted.  But  here  it  is  equally  un- 
doubted, that  they  were  not  common  carriers.  They  did 
not  hold  themselves  out  for  freight  for  hire  to  any  persons 
offering  to  employ  them.  Their  vessel  was,  in  substance, 
dedicated  or  chartered  for  a  special  private  purpose,  in  which 
they  and  the  crew  were  mutually  interested ;  and  they  were 
to  carry  only  their  own  property  and  that  of  the  crew,  of  the 
special  kind,  taken  or  caught  on  the  voyage. 

Their  business  in  carrying,  then,  was  not  common  and 
open  to  the  world ;  nor  was  it  for  hire  from  others,  but  to 
benefit  merely  themselves  and  the  crew  by  bringing  home 
their  earnings,  for  the  mutual  advantage  of  all  of  them.  See 
cases  distinguishing  what  carriers  are  not  common  ones. 
Story  on  Bailm.  ^  457,  495 ;  2  Kent,  C.  40,  597 ;  2  Bos.  & 
P.  417;  4  Taunt.  787;  1  Wend.  272;  6  Taunt.  877;  1  Salk. 
249 ;  1  Bell,  Com.  467,  sec.  399 ;  Caion  v.  Rumney,  13  Wend. 
387.  See  further.  Story  on  Bailm.  %  501 ;  11  Mass.  99 ; 
19  Johns.  235 ;  15  lb.  370 ;  2  Wend.  327 ;  9  Louis.  R.  33,  34, 
What  then  was  their  position  as  bailees,  by  analogy,  if  not 
that  of  common  carriers  ? 

It  seems  to  me  to  have  been  that  of  depositaries,  with  some 
interest  in  tl^ie  thing  deposited  belonging  to  the  depositary. 

The  catchings  were  to  be  deposited  in  the  vessel,  and 
the  owners  were  to  take  into  their  charge,  in  connection 
with  the  officers  and  crew  of  the  vessel,  the  whale  and  oil, 
as  caught  and  prepared,  and  bring  it  to  this  country.  All 
on  board  were  interested  in  its  safety,  and  the  diligence 
required  by  law  in  such  cases  may  be  even  less  than  ordi- 
nary.   Story  on  Bailm.  $  63. 

At  all  events,  it  would  be  no  more  than  owners  generally, 
or  depositaries  in  such  business,  usually  exercise  in  relation 
to  their  property.  14  Serg.  &  R.  275 ;  2  Adolph.  &  El.  256 ; 
2  Kent,  C.  40,  561 ;  4  Nev.  &  Man.  256 ;  Story  on  Bailm. 
§  62,  63,  67,  79 ;  Jones  on  Bailm.  31. 

If  stolen  or  embezzled  by  others,  it  is  the  loss  not  of  the 
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depositary  if  using  ordinary  diligence,  but  the  loss  of  those 
making  the  deposit  See  same  cases,  and  Foster  v.  Essex 
Bank,  17  Mass  R.  479 ;  1  Dane's,  Abr.  ch.  17,  art.  11,  sec.  3. 
And  the  case  is  not  altered  when  the  depositary,  as  here, 
may  be  regarded  as  jointly  interested  in  the  property.  Jones 
on  Bailm.  82,  83 ;  Story  on  Bailm.  §  62. 

The  civil  and  French  laws  are  similar  in  this  respect,  as 
to  depositaries.  See  17  Mass.  R.  479,  499;  4  Burr.  2296; 
2  Bl.  C.  462.  See  Coggs  v.  Bernard,  2  Ld.  Raym.  909  - 
914;  2  Show.  172,  184;  4  Coke,  84;  Cro.  El.  815;  Willes, 
118. 

But  if  by  analogy  they  are  not  common  carriers,  or  deposi- 
taries, with  an  interest  in  what  was  deposited,  they  may,  so 
far  as  carrying  the  oil  for  others  be  regarded  in  this  instance 
as  private  carriers  for  hire,  to  be  paid  out  of,  or  by  their 
share  in,  the  oil,  as  their  hire.  That  comes  nearest,  proba- 
bly, to  the  naked  tnith.    Story  on  Bailm.  $  457. 

In  such  a  capacity  they  are  liable  for  only  ordinary 
diligence.  Story  on  Bailm.  ^  457;  2  Bos.  &  P.  417;  6  Cow. 
173;  11  Mass.  99;  8  Car.  A  Payne,  207-211 ;  2  Mood.  & 
Rob.  80;  1  lb.  38.  And  theft,  or  injury  by  force,  committed 
on  the  property,  in  such  a  case,  they  are  not  responsible  for, 
unless  failing  to  use  ordinary  diligence.  See  same  cases,  and 
Jones  on  Bailm.  97,  98. 

But  one  plausible  answer  has  been  urged  to  objections 
like  these,  and,  on  its  face,  till  the  proper  principles  are 
applied  to  this  peculiar  kind  of  business  and  contract,  seems 
to  have  much  force. 

It  is,  that  the  master  was  the  agent  of  the  owners ;  and  as 
the  whole  cargo  is  shown  to  have  been  in  the  possession  of 
the  master,  it  must  be  deemed  in  law  to  have  come  into  the 
possession  of  the  owners,  ^nd  they  ought,  therefore,  to 
account  for  the  whole.  It  must  be  conceded,  that,  for  many 
purposes,  the  master  of  a  vessel  is  to  be  regarded  as  the 
agent  of  the  owners.    9  Johns.  227 ;  2  Selw.  582 ;  Abbott 
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OQ  Ship.  791,  note;  6  Mass.  300;  1  Mason,  443;  1  Bee's 
Ad.  48. 

In  ail  cases,  generally,  of  a  loss  of  cargo  by  embezzlement, 
sale,  or  destruction  of  it  by  the  master  or  crew,  the  owners 
of  the  vessel  will  be  held  responsible  to  the  owners  of  the 
cargo ;  ''  because  all  persons  employed  in  the  navigation  of 
a  vessel  are  the  direct  servants  of  the  owners  of  the  ship,  in 
different  grades  of  authority."  Jordan  v.  Whiie^  4  Louis. 
R.  349 ;  Merch.  Mag.  for  June,  1846,  p.  650. 

But  this,  of  course,  mdst  mean  other  owners  of  the  cargo 
than  the  officers  and  crew,  or  the  owners  of  the  vessel,  as  it 
would  be  the  worst  policy  imaginable  to  make  them  answer- 
able to  the  officers  and  men  for  their  own  misbehavior ;  and 
it  would  be  absurd,  no  less  than  useless,  if  the  owners  them- 
selves are  the  technical  owners  of  the  cargo,  to  make  them 
liable  for  it  to  themselves. 

Independent  of  this,  in  cases  generally  the  master  is  not 
the  agent  of  the  owners,  in  any  wrongful  acts  by  him,  unless 
in  law  or  fact  he  was  authorized  by  them  to  do  those  wrong- 
ful acts,  or  placed  in  a  position  so  as  to  make  them  liable  for 
such  acts  to  strangers.  He,  of  course,  is  not  their  agent  in 
selling  and  embezzling  their  own  property,  so  that  they 
cannot  recover  of  him  for  such  wrongful  acts ;  and  hence, 
when  they  are  bound  to  others  by  such  wrongful  acts  of  his, 
it  must  be,  because  they  adopted  them,  or  put  him  in  a  posi- 
tion where  they  are  answerable  to  others  for  him,  whether 
acting  wrong  or  right.  But  that  must  be  to  others  who  are 
third  persons  or  strangers,  and  cannot  be  to  such  as  their 
own  cestui  que  trusts^  joint  stockholders,  or  co-partners  in 
real  interest,  and  when  ordinary  care  was  used  by  the  own- 
ers in  selecting  the  master  or  agent 

To  illustrate  this  fully,  their  liability  for  him  does  not 
extend  beyond  acts  done  within  the  compass  of  his  employ- 
ment, and  he  never  is  empowered  to  sell  the  cargo ;  it  is  not 
within   the  compass  of  his  employment  unless  expressly 
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authorized,  except,  in  case  of  extreme  necessity,  to  pay  for 
repairs.    2  Bro.  Civ.  &  Adm.  R.  134,  139. 

Where  he  is  expressly  or  impliedly  empowered  to  sell  the 
vessel,  may  be  seen  in  other  cases.  None  of  them  are  shown 
to  be  like  the  present  case.  Abbott  on  Ship.  93 ;  6  Mass. 
422;  1  Pick.  389;  6  Cow.  173;  9  Johns.  325. 

So  they  may  be  liable  for  him  ex  delicto^  no  less  than  er 
eoniraciu;  for  acts  done  in  executing  his  agency,  which  acts, 
from  neglect  or  want  of  skill,  injure  others.  McManus  v. 
Cricket,  1  East,  103. 

But  beyond  that,  I  see  no  reason  for  making  them  respon- 
sible for  his  wilful  and  intentional  wrongs,  whatever  may  be 
the  doctrine  of  some  few  foreign  courts,  or  foreign  jurists  as 
to  this.    See  cases  in  Ware,  189,  204,  207. 

Nothing  is  proved  here  to  make  them  liable  for  him  as  an 
agent,  under  these  views,  nor  is  his  conduct  in  condemn* 
ing  this  vessel,  and  disposing  of  that  and  the  cargo,  as  here- 
after explained  more  fully,  shown  to  have  been  justified  by 
any  facts,  bringing  the  acts  within  those  general  principles, 
which  sometimes  allow  such  acts  from  the  necessities  of  the 
case,  or  the  policy  of  the  law.  See  cases.  Post  His  beha* 
vior,  therefore,  was  a  wrong  to  the  owners  as  well  as  the 
seamen  interested  in  the  cargo;  and  no  exigency  is  proved, 
which  made  it  rightful  in  him  as  an  agent,  or  requires  them 
to  be  responsible  for  his  conduct  in  doing  it,  to  the  persons 
suffering  and  interested  only  in  common  with  themselves. 

If  there  had  been  an  exigency  shown  for  a  sale,  in  this 
case,  of  the  cargo,  perhaps  it  would  be  just  to  regard  such 
sale  as  the  sale  by  the  owners,  and  to  hold  them  to  account 
for  it,  as  much  as  to  account  for  the  others  made  at  home. 

For  though  the  vessel  has  never  arrived  home,  at^  hence 
the  owners  are  not  strictly  liable,*  within  the  words  of  the 
shipping  articles,  till  she  does ;  yet  if  she  was  condemned 
and  sold  abroad  correctly  by  their  agent,  it  does  not,  as 
before  suggested,  lie  in  their  mouths  to  object  that  she  has 
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not  yet  returned ;  and  by  parity  of  reasoning,  if  their  agent 
correctly  sold  some  of  the  cargo  abroad,  and  received  the 
proceeds  of  it,  they  are  not  to  be  heard  to  say,  these  pro-» 
ceeds  have  not  come  to  their  hands.  1  Sumn.  156,  380; 
3  lb.  60,  216 ;  2  Gall.  176 ;  2  Hagg.  171.  Whatever  is  legally 
and  properly  done  and  received  by  an  agent,  is  to  be  regard* 
ed  as  legally  and  properly  done  by  the  principal. 

But  the  evidence  required  as  to  the  legality  and  propriety 
of  the  conduct  of  the  agent  on  this  subject,  so  as  to  bind  the 
owners,  is  here  entirely  wanting. 

So  far  as  any  evidence  exists,  it  is  almost  all  the  other  way. 
Beside  this  answer  to  the  claim  to  hold  them  responsible  to  the 
crew  for  the  captain's  acts  on  this  subject,  he  was  in  another 
view  of  the  transaction  as  fully  the  agent  of  the  crew  as  of  the 
owners.  To  be  sure,  he  was  not  selected  by  them  directly, 
and  answerable  to  them  directly;  but  he  was  selected  by 
and  answerable  to  their  trustees,  the  owners  acting  as  well 
in  the  behalf  of  the  seamen  as  to  their  interests  in  the  cargo 
as  in  behalf  of  the  owners. 

This  connection  and  relation  are  useful  to  prevent  what 
the  shipping  articles  call  '^plunderage,"  and  make  the  sea* 
men  vigilant  as  to  any  neglect  or  misbehavior  of  the  master, 
or  robbery  by  others,  and  to  give  seasonable  information  of 
them  to  consignees  abroad  and  the  managing  owners  at 
home.  It  seems  to  niake  the  business  more  lucrative  for  all, 
when  all  are  partners  in  the  profits,  and  have  imperative 
reasons  for  attention.  But  on  the  other  construction,  the 
seamen  would  be  indifferent  to  all  this,  and  might  be  tempt- 
ed to  unite  in  depredations  on  the  very  property  in  whose 
proceeds  they  are  jointly  interested,  but  for  which,  if  lost  or 
embesusled,  the  owners  of  the  vessel  are,  by  this  other  con- 
struction, to  be  held  responsible,  and  the  crew  not  to  be  in 
some  degree  common  sufferers. 

It  is  a  matter  of  regret,  that  evidence  and  admissions  here 
are  not  more  distinct  as  to  the  nature  of  the  embezzlement, 
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barratry  or  loss  by  the  captain,  being  chiefly  derived  from 
his  own  accounts  sent  home  to  the  owners.  But  it  seems 
conceded  to  have  amounted  to  some  wrongful  and  fraudulent 
act,  which  prevented  him  from  ever  returning  to  this  coun- 
try. The  definition  of  barratry  is  fraud  and  deceit  by  the 
master,  committed  on  the  owners  of  the  vessel  or  cargo. 
8  East,  126;  3  Wheat  170,  note;  14  Mass.  1;  13  John. 
451.  Such  was  it  here,  so  far  as  explained.  It  may  be  by 
running  away  with  the  property,  or  smuggling,  so  as  to 
forfeit  vessel  or  cargo,  or  any  other  fraudulent  destruction  or 
loss  of  them ;  though  it  must  not  be  mere  neglect  3  Wheat 
171,  note ;  1  Str.  681 ;  Cowp.  143 ;  4  D.  &  E.  33 ;  1  lb. 
330 ;  2  Ld.  Raym.  1349. 

If  they  insured  here,  it  was  not  probably  against  barratry. 
8  Mass.  308 ;  13  Johns.  451.  Insurers  are  not  liable  for 
barratry,  unless  it  is  specially  insured  against  7  D.  &  E. 
605;  lib.  323;  2  Str.  1171 ;  3  D.  &  R  278. 

The  owners  can  insure  against  it  if  they  please,  and 
offices  deem  it  good  policy  to  take  such  an  insurance. 
The  Pat.  Ins.  Co.  v.  Coulier,  3  Peters,  232 ;  2  Bam.  &  Aid. 
82 ;  Grim  v.  Ph.  Ins.  Co.  13  Johns.  451. 

But  here  they  could  hardly  be  expected  to  be  liable  for  or  to 
insure  against  frauds  and  losses  of  property,  to  be  committed 
by  part  owners  in  equity.  There  was  quite  as  much  reason 
for  the  seamen  to  insure  as  to  the  cargo,  as  the  owners. 

Seamen  cannot  insure  their  wages  in  common  cases  of 
freighting  voyages,  as  it  might  prevent  so  much  exertion  to 
save  the  vessel  and  earn  freight.  The  Juliana,  2  Dods.  Ad. 
509;  Mc  Quirk  et  al.  v.  The  Penelope^  2  Peters,  Ad.  276; 
1  Hagg.  Ad.  239 ;  3  Dods.  Ad.  201. 

But  after  they  are  earned,  and  especially  if  invested  in  a 
cargo  on  board,  the  objection  would  not  seem  to  apply. 

And  though  then,  it  would  not  answer  to  allow  them  to 
insure  again'st  embezzlement  or  barratry  generally,  I  see  no 
reason  why  seamen  may  not  in  a  voyage  like  this,  insure 
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their  own  share,  after  some  cargo  is  taken,  and  against  the 
barratry  of  the  captain  or  embezzlement  by  him  or  other 
seamen. 

But  however  this  may  be,  a  neglect  or  inability  in  law 
thus  to  insure,  furnishes  no  reason  why  the  loss  must  not 
fall  on  themselves  rather  than  the  owners,  as  the  latter  are 
here  only  private  carriers,  and  not  obliged  to  insure,  and 
liable  only  for  ordinary  diligence,  and  presumed  to  exercise  it 
here  in  respect  to  a  cargo  where  the  title  was  nominally  all 
in  themselves,  and  held  in  trust  for  themselves  no  less  than 
others. 

If  they  are  liable,  it  would  seem  also  more  proper  to  sub- 
ject them  in  a  special  action  on  the  case  or  on  the  contract, 
and  not  by  charging  them  with  the  net  proceeds  of  what 
they  never  received  at  home;  and  when  the  gist  of  the 
complaint  is  misfeasance,  in  employing  an  unfaithful  cap- 
tain, rather  than  actual  receipts  by  them  of  further  proceeds^ 
than  they  proposed  to  account  for. 

There  are  some  conflicting  analogies  and  cases  on  this 
point,  I  admit,  and  it  is  not  without  some  hesitancy  I  have 
come  to  the  conclusion,  that  this  exception,  thus  set  up, 
growing  out  of  the  general  agency  of  the  master  for  the 
owners,  ought  not  to  prevail  to  make  the  owners  liable  for  his 
misconduct  abroad  in  relation  to  this  cargo,  without  further 
evidence  than  has  been  offered  in  the  present  case. 

But  it  need  not  be  a  matter  of  surprise,  that  most  questions 
in  litigation  have  to  be  disposed  of  doubtingly,  and  resort  be 
had  often  to  general  reasoning  and  analogies,  to  get  any 
thing  like  certainty  on  the  one  side  or  the  other. 

Because  if  precedents  existed  in  point,  the  counsel  could 
seldom  advise  parties  to  contest  questions ;  and  much  less 
would  they  do  it,  if  positive  statute  or  well  settled  princi- 
ples applied  directly  in  point  to  the  matter  controverted. 

The  most  that  Courts  can  do,  when  not  able  to  find  such 
precedents,  or  statutes  or  principles  to  guide  them,  and 
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which  have  been  overlooked  by  counsel,  or  disregarded  by 
parties,  is  to  grope  their  way  to  what  seems  inost  just  and 
truthful  and  right  by  the  aid  of  collateral  illustrations,  indi- 
rect analogies,  precedents  bearing  on  the  question,  but  not 
running  on  all  fours,  and  inferential  reasoning  from  other 
settled  rules.  And  after  all  that,  the  result  may  be  only  an 
approximation  to  what  is  correct,  having  the  balance  of 
legal  probabilities  in  its  favor,  rather  than  being  clear  or 
undoubted.  It  is  fortunate  sometimes  to  be  thus  far  forti- 
fied. It  may  be  strong  enough  to  form  a  new  landmark  in 
the  law,  a  new  and  authoritative  rule  or  guide;  or  it  may 
only  throw  some  new  light  on  a  difficult  question,  and  fur- 
nish scaffolding  to  aid  others  to  mount  higher. 

I  am,  however,  more  strengthened  in  the  conclusion  to 
exonerate  the  owners  of  the  vessel  for  the  master's  embezzle- 
ment' in  this  case  and  on  this  evidence,  from  another  circum- 
stance, about  to  be  explained.  It  relates  to  the  long  delay, 
which  has  been  indulged  in  by  the  plaintiff  in  prosecuting 
this  whole  claim,  and  which,  it  will  be  seen,  bears  specially 
and  unfavorably  on  that  part  of  it  for  oil  sold  abroad  by 
the  master's  misbehavior,  as,'  during  that  delay,  he  has 
become  both  insolvent  and  dead. 

This  is  a  consideration  separate  from  the  statute  of  limi- 
tations pleaded  as  a  defence  against  the  whole  claim,  and 
which  I  shall  consider  hereafter. 

When  there  is  no  technical  bar  by  statute,  and  no  delay, 
which  has  changed  the  condition  of  the  parties  by  sale,  or 
settlements  of  the  property  at  home,  there  may  still  be  such 
a  delay  as  to  produce  changes  greatly  affecting  the  property 
abroad. 

In  respect  to  any  oil,  not  actually  received  in  this  country 
by  the  owners,  there  may  be  an  injury  by  so  long  delay  to 
call  on  them  as  to  that  oil,  lost  or  improperly  disposed  of  by 
the  master  abroad,  as  ought  to  exonerate  them  entirely  from 
accountability  for  it,  though  otherwise  liable.    Thus  apply- 
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ing  a  like  rule  in  an  admiralty  case  as  in  equity,  the  libel- 
lant  not  appearing  ever  to  have  apprized  the  respondents, 
that  he  should  hold  them  accountable  for  the  particular  oil 
lost  abroad  by  the  unfaithfi^lness  of  their  captain,  and  never 
having  prosecuted  them  for  the  same  here  till  the  captain 
was  dead,  and  a  remedy  over  on  him  by  the  respondents 
probably  worthless ;  it  would  not  answer  to  justify  a  long 
neglect  of  that  character  and  tendency,  and  of  such  injurious 
results,  without  further  explanations  than  have  yet  been 
given  in  this  case. 

The  action  of  Congress  in  making  vessels  engaged  in  the 
bank  and  cod  fisheries  liable  for  only  six  months  after  the 
sale  of  the  fish,  to  pay  the  share  of  a  seaman,  shows  by 
analogy  that  they  ought  to  be  prompt,  and  more  especially 
in  any  doubtful  claim  to  oil  lost  abroad,  and  should  not  lay 
by  till  death  and  insolvency,  and  loss  of  papers,  and  changes 
of  responsibility,  may  have  made  the  claim  entirely  desti- 
tute of  equity.  If  sustained  at  all,  it  may  be  only  on  the 
sharp  points  of  the  law,  apices  jitris,  A  Court  of  Admiralty, 
however,  in  cases  within  its  jurisdiction,  proceeds  on  equita- 
ble rather  than  strict  legal  principles,  and  is  hence  called 
"  the  Chancery  for  the  Sea."  The  Juliana,  2  Dod.  Ad.  521 ; 
11  Peters,  175 ;  8  lb.  538 ;  2  Mason,  561 ;  3  lb.  16 ;  1  Hag. 
Ad.  176,  357. 

On  this  cause  of  exemption,  see  a  case  in  equity,  Mason 
et  al.  V.  Crosbi/  ei  al.  1  Woodb.  &  Min.  342. 

For  this  and  the  ground  before  mentioned,  I  think  the 
respondents  in  this  admiralty  proceeding  should,  in  the  first 
instance,  be  charged  with  only  the  share  or  'May"  of  the 
plaintiff  in  the  one  twenty-eighth  of  the  net  proceeds  of  the 
oil,  which  reached  the  hands  of  the  owners  in  this  country. 

The  statute  of  limitations,  as  operating  on  this  amount, 
and  indeed  the  whole  claim,  is  next  to  be  considered. 

The  length  of  time  which  interposed  between  the  sales  of 
the  oil  here  and  the  time  this  libel  was  filed,  and  which  has 
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been  set  out  in  the  answer  of  the  respondents  in  the  nature 
of  a  bar  by  the  statute  of  limitations,  is  very  unusual. 

I  have  no  doubt  that  this  statute  should  prevail  in  proper 
cases,  when  a  party  chooses  to  rely  on  it,  in  Admiralty  as 
well  as  in  Common  Law  proceedings ;  and,  if  not  as  a  tech- 
nical bar,  yet,  as  an  equitable  defence,  showing  unreasonable 
neglect  by  the  complaining  party.  WUlard  v.  Dorr^  3  Ma* 
son,  93,  164 ;  Bratan  v.  Jones,  2  Gall.  480. 

The  statute  of  4th  of  Ann  expressly  reaches  cases  in  Ad- 
miralty for  seamen's  wages.  Doug.  1,  note ;  2  Bro.  Civ.  &, 
Ad.  L.  187. 

It  is  a  little  singular  in  this  case,  that  the  libellant,  not 
pretended  to  be  wealthy,  and  impatient  as  seamen  generally 
are  for  their  dues,  and  having  so  large  a  demand  against  re- 
sponsible persons,  should  have  slept  over  it  so  long  and  so 
soundly,  if  it  was  deemed  valid  or  had  not  been  seasonably 
settled. 

But  it  may  have  happened  because  he  expected  a  claim 
was  still  pending  by  the  owners  against  the  insurance  offices, 
which  might,  if  successful,  increase  the  trust  fund,  in  which 
he  was  interested ;  or  it  may  be  that  he  did  not  wish  to  en- 
counter the  defence  there  intimated  and  now  pleaded  against 
his  recovery,  but  abandoned  at  the  hearing  that  he  had  de- 
serted from  the  vessel.  It  is  certain  that  Colter,  the  master, 
in  one  of  the  letters  put  into  the  case,  charges  him  with  hav- 
ing left  the  vessel  without  leave;  and  the  libellant  might 
hesitate  in  pushing  his  claim  for  some  time,  under  such  a 
charge  to  be  contested,  in  expectation  of  Colter's  death,  who 
seems  to  have  become  very  intemperate,  and  who  died  about 
two  years  since,  and  could  not  now  be  a  witness  against 
him.  But  there  is  no  pretence  of  actual  payment  to  him 
since  the  demand  which  he  made  in  May,  1839.  Nor  is  there 
any  evidence  of  a  change  in  the  position  of  the  owners  here, 
during  this  delay,  by  a  division  of  the  proceeds  aniong  them, 
and  the  loss  of  any  remedy  over  if  some  are  now  made 
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liable,  and  thus  raising  strong  equities  to  bar  a  recovery  on 
either  of  those  accounts. 

My  impression  then  is,  that  the  claim  for  what  actually 
reached  the  owners  ought  not  to  be  barred  by  the  delay  to 
enforce  it,  unless  it  has  been  such,  as  at  law  would  make 
the  statute  of  limitations  available  against  it  How  this  is, 
depends  on  the  time  when  the  right  of  action  commenced. 

The  right  to  some  share  in  the  proceeds  commenced  when- 
ever there  were  any  catchings,  contingent  on  there  being 
enough  in  the  end  to  yield  a  net  balance  after  deducting 
proper  expenses,  and  on  their  reaching  the  owners  so  as  to 
be  sold  and  the  products  ascertained.  That  contingency 
having  probably  been  fixed  by  the  arrival  of  the  oil  here, 
the  liability  of  the  owners,  if  then  fixed  by  it  as  a  debt, 
was  one  not  payable  at  once,  in  presently  but  payable  after 
the  sales,  and  readiness  to  make  a  final  adjustment.  This 
readiness  did  not  exist  in  October,  1839,  when  the  two  letters 
before  referred  to  were  written ;  and  if  there  be  some  doubt, 
whether  they  are  to  be  construed  as  acknowledgments  of 
something  due  to  the  libellant  or  not,  which  being  within  six 
years  of  filing  and  serving  the  libel  would  take  the  case  out 
of  the  statute,  as  the  law  then  stood,  there  is  no  substantial 
doubt,  that  they  showed  a  want  of  readiness  then,  as  pro- 
vided for  in  the  shipping  articles,  to  make  a  final  adjust- 
ment of  the  proceeds  of  the  voyage.  They  were  an  admission 
by  the  respondents,  that  the  legal  time  for  such  an  adjust- 
ment, under  the  contract  and  the  facts  of  the  case,  had  not 
arrived.  Hence  no  action  could  be  maintained  against  them 
till  after  October  10, 1839 ;  and  the  statute,  it  is  well  settled, 
does  not  begin  to  run  till  an  action  can  be  sustained.  See 
Angell  on  Limitations,  45,  60,  and  cases  there  cited  \  Potbier, 
by  Evans,  404 ;  2  Story,  Eq.  Jur.  $  1531. 

Six  years  did  not  elapse  from  that  time  to  the  filing  of  the 
bill.  It  follows  then,  that  six  years  not  having  expired  since 
the  right  to  sue  accrued,  and  also  not,  since  the  claim  was 
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recognised  or  acknowledged  by  Allen  and  his  agent  as  un* 
paid  and  soon  to  be  adjusted,  there  is  no  technical  bar  to  a 
recovery  here,  by  means  of  the  statute  of  limitations. 

The  judgment  below  is,  therefore,  in  most  respects  affirm- 
ed. If  the  counsel  do  not  agree  in  making  up  the  proper 
sum  to  be  paid  under  this  opinion,  I  will  refer  it  to  an 
auditor  to  make  the  proper  computations  and  allowances, 
and  report  the  amount  due. 

And  it  may  be  useful  now  to  submit  a  few  remarks  in  re- 
lation to  one  or  two  of  these  allowances  under  the  peculiar 
circumstances  of  this  case. 

Thus  in  respect  to  any  charges  and  deductions,  proper  in 
this  case  for  the  freight  of  the  oil  home  after  the  condemna- 
tion of  the  ship,  I  should,  as  a  general  principle,  think  it  was 
a  part  of  the  duty  of  the  owners  to  carry  the  cargo,  after 
taken,  to  this  country ;  and  that  the  expenses  of  doing  it  are 
chargeable  to  them,  rather  than  to  the  cargo. 

If  the  vessel  becomes  not  seaworthy  on  the  voyage  by 
perils  of  the  seas,  as  is  supposed  to  have  been  the  case  here, 
the  owners  must,  by  analogy  to  other  cases,  on  shifting 
the  cargo,  not  receive  freight  on  it,  (or,4n  other  words,  have 
their  share  or  proportion  of  the  catchings,)  unless  they  are 
at  the  expense  of  carrying  it  to  the  place  of  its  original  des- 
tination, so  as  to  earn  their  freight,  or  what  is  a  substitute 
for  it.  In  that  way  only  can  they  equitably  or  legally  earn 
their  share  in  the  net  proceeds  of  the  cargo. 

But  it  may  be,  that  by  the  shipping  articles,  or  usages  of 
the  whale  fisheries,  which  the  articles  recognize  expressly  as 
binding,  this  rule  would  apply  only  where  the  vessel  was 
not  seaworthy  at  the  time  of  leaving  home.  This  last  is  not 
pretended  to  be  the  case  here,  and  is  seldom  likely  to  be,  as 
the  owners  of  the  vessel,  on  account  of  their  large  interest  in 
the  cargo,  no  less  than  the  vessel,  are  deeply  interested  to 
have  her  seaworthy,  and  could  not  indemnify  themselves  by 
insurance,  if  she  was  not  seaworthy  when  sailing  from  this 
country. 
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The  articles  of  contract  and  the  usage  may  therefore 
control  what  otherwise  would  seem  proper,  and  make  this 
misfortune,  so  far  as  regards  the  freight  of  the  oil  home,  fall 
as  a  general  charge  on  all  the  cargo,  and  all  those  interested 
in  it  If  they  do,  the  allowance  must  be  made,  otherwise 
not. 

If  they  do,  it  will  be  another  circumstance  in  the  usages 
of  this  business,  strengthening  the  opinion  as  to  the  joint 
stock  or  co-partnership  nature  of  it  in  equity ;  and  hence 
exonerating  the  owners  as  to  all  oil,  not  received  by  them 
nor  applied  to  their  use,  if  exercising  ordinary  diligence. 

Again,  if  any  of  the  cargo,  sold  abroad,  appears  to  have 
been  sold  and  applied  under  one  of  those  necessities,  to  make 
repairs  or  obtain  supplies  for  the  vessel,  which  impart  to  the 
master  an  authority  to  hypothecate  or  sell  the  cargo,  the 
owners  ought  to  be  answerable  for  the  share  of  the  libellant 
in  what  has  thus  clearly  and  rightfully  gone  to  their  benefit 

But  if  the  evidence  and  papers  prove  nothing  as  to  such  a 
sale  and  application  under  such  a  necessity,  and  nothing  has 
yet  been  seen  in  them  or  pointed  out  which  renders  this 
probable,  then^  as  before  suggested,  nothing  can  be  charged 
to  the  owners  on  this  ground. 

The  answer  and  evidence  might  have  been  fuller  as  to  this, 
and  as  to  the  barratry  and  embezzlement  by  the  captain. 
But  the  accounts  rendered  by  him  show  great  misconduct 
and  peculation;  making  sales  of  some  oil  in  the  first  account, 
which  still  brought  or  left  him  in  debt  to  the  owners  for 
more  than  the  whole  proceeds  of  the  sale,  and  in  the  other 
accounts  showing  sales,  which  left  him  in  debt  for  oil  several 
thousand  dollars,  and  for  both  oil  and  the  vessel,  after  many 
unallowable  charges,  in  debt  to  the  amount  of  nearly  $9000. 

This  may  be  placed  in  a  different  light  on  further  attention 
being  directed  to  it  by  the  counsel  for  the  libellant  But  if 
it  cannot  be,  nothing  must  be  added  for  any  of  the  sales 
made  by  the  captain  abroad,  as  no  necessity  is  shown,  and 
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it  is  necessity  alone  that  can  justify  the  exercise  of  such  a 
strong,  and  in  some  degree  dangerous  power.  The  authori* 
ties  are  full  to  this  effect  Thus  the  master  cannot  pledge 
the  freight  to  raise  money  for  himself.    2  Wash.  C.  C.  297. 

Yet  he  can  bind  owners  for  supplies  necessary  and  suita^ 
ble  in  kind.  Abbott,  102 ;  4  Barn.  &  Aid.  352 ;  4  Dall.  225 ; 
2  Wash.  C.  C.  226,  297.  And  so  for  necessary  repairs. 
6  Mass.  163;  11  Ibid.  34;  4  Dall.  225;  1  Starkie,  27; 
2  Ibid.  428. 

But  he  must  not  hypothecate  or  sell,  if  furnished  with 
means,  or  can  draw,  dec,  as  then  it  is  not  necessary.  1  Abbott 
on  Ship.  125 ;  1  Wheat.  96 ;  The  Randolph,  Gilp.  R.  459. 
And  though  he  can  sell  the  cargo,  if  necessary,  for  repairs 
abroad.  3  Rob.  Ad.  Ca.  240 ;  Abbott  on  Ship.  176,  245 ;  17 
Mass.  478;  18  Johns.  208;  1  Ibid.  106:  11  Ibid.  293;  1  Pet 
Ad.  317 ;  2  Pick.  249 ;  3  Sumner,  228 ;  2  Bro.  Civ.  &  Ad. 
153;  Pope  v.  Nickerson,  3  Story,  R.  466. 

Yet  there  must  be  strong  necessity,  and  this  shown  by 
those  justifying  the  sale.  Bee's  Adm.  120,  131,  250,  343, 
353 ;  6  Bing.  262 ;  Abbott  on  Ship.  244,  note,  107 ;  2  Wash. 
C.  C.  150 ;  1  Bing.  R.  243, 445 ;  6  Mason,  473, 477 ;  8  Taunt 
755 ;   The  Triton,  3  Brod.  &  Bing.  151. 

And  the  laws  of  Oleron  and  of  Wisbuy,  and  the  code  of 
Louis  14th,  did  not  allow  a  sale  in  any  case  by  the  master, 
without  express  authority  of  the  owners. 

If  the  master  in  this  case  was  specially  empowered  by 
the  owners  to  sell  oil  abroad,  whenever  deemed  profitable  by 
him,  that  would  present  a  different  justification,  and  perhaps 
a  new  ground  for  the  liability  of  the  owner;  unless,  in  such 
case,  by  the  agreement  or  usage  of  the  business,  the  owners 
were  to  account  for  only  such  sales  abroad  as  actually  were 
settled  for  with  them  by  the  captain. 

Nothing  has  been  shown  as  to  this,  and  nothing  probably 
exists ;  and  without  such  an  authority  given  expressly,  the 
master  is  not  agent  of  the  owners  to  sell,  (2  Bro.  Civ.  & 
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Adtn.  134;)  and  can  only  sell  in  the  emergency  before  de- 
scribed. 

There  may  have  been,  in  fact,  some  payments  made  to 
seamen  abroad  with  this  oil,  beyond  the  other  means  fur- 
nished ;  and  if  so,  and  if  it  is  the  usage  to  allow  the  master 
to  make  such  payments,  some  claim  may  perhaps  be  upheld 
for  some  allowance  to  the  libellant  for  his  share  in  that.  But 
this  point  was  not  raised  at  the  hearing,  and  no  evidence  is 
offered  about  it,  except  some  statements  in  the  accounts  ren- 
dered by  the  master.  If  the  parties  do  not  agree  on  this,  the 
auditor  can  report  the  facts  bearing  on  it,  before  the  final 
decree  is  made  up. 

The  judgment  below  is  to  be  affirmed,  but  with  the  deduc- 
tions from  its  amount  I  have  indicated. 


Benjamin  G.  WaoER  vs.  Wu^lum  Adams  et  al. 

Where  aa  aciioa  is  broaght  on  a  corenaat  for  the  payment  of  certain  sums  agreed 
to  be  paid  at  a  certain  rate  per  weight  of  salamander  safes,  which  the  defendants 
had  been  licensed  to  make  and  sell  by  the  plaintiff;  it  cannot  be  prored  as  a 
defence,  that  the  patent  for  them  was  inndid. 

Where  the  patent  right  is  sold  and  no  benefits  are  received  from  it,  and  an  action 
is  brought  for  the  consideration  on  a  parol  promise,  it  may  be  a  good  defence 
that  the  patent  was  invalid  ;  but  not  so  when  the  action  is  on  a  sealed  instru- 
ment, or  when  another  covenant  implied  from  the  plaintiff  to  the  defendants  was 
probably  the  real  consideration,  and  on  which  a  remedy  exists,  if  the  defendants 
have  suffered  any  damages  on  account  of  the  patent  being  invalid,  and  when  the 
defendants,  in  the  sales  they  are  called  on  to  account  for  on  their  covenant,  have 
received  the  proceeds,  and  sustained  no  loss  of  any  by  reason  of  the  patent  being 
invalid. 

If  fraud,  however,  existed  in  the  matter,  or  any  contravention  of  public  policy,  it 
might  he  set  up  as  a  defence  to  this  action. 

28* 
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This  was  an  action  of  covenant,  on  an  agreement  alleged  to 
have  been  made  between  the  plaintiff  and  the  defendants 
on  the  23d  day  of  September,  1843,  under  their  respective 
seals,  and  in  which  the  defendants  are  stated  to  have  made 
the  following  covenants. 

1.  In  consequence  of  the  grant  to  them  by  Wilder  of  a 
right  or  license  to  make  and  vend  in  New  England  Fitz- 
gerald's salamander  safe,  they  agreed  to  keep  a  true  account 
of  the  number  made  and  sold  with  their  weight. 

2.  To  report  the  same  monthly  to  the  plaintiff  or  his  agent, 
and  pay  one  cent  per  lb.  on  the  weight  of  those  sold. 

3.  To  manufacture  them  in  the  way  and  of  the  good 
quality  pointed  out. 

4.  To  pay  one  thousand  dollars  penalty,  if  neglecting  to 
fulfil  the  covenants. 

The  declaration  then  alleged  a  breach  of  all  these  cove- 
nants, and  for  which  this  suit  was  instituted  April  23d, 
1846. 

At  the  trial  here  May  term,  1846,  held  by  adjournment  in 
September,  the  counsel  agreed,  that  the  first  and  principal 
defence  was  the  supposed  invalidity  of  the  patent  before 
described,  and  that  the  covenant  declared  on  should  be  put 
into  the  case;  and  if  the  Court  should  entertain  an  opinion 
in  point  of  law,  that  such  a  defence  could  not  be  made  to 
this  action,  the  damages  should  be  agreed  by  the  parties  or 
assessed  by  the  Court  or  an  auditor ;  but,  on  the  contrary, 
if  such  a  defence  was  here  competent,  the  case  should  stand 
for  trial  at  the  next  term. 

The  deed  of  covenant  being  put  into  the  case,  appeared 
to  be  between  these  parties  and  made  on  the  day  named  in 
the  declaration,  and  containing  such  stipulations  as  is  there 
alleged.  Among  other  details,  not  necessary  to  be  repeated, 
it  was  covenanted,  that  the  parties  should  equally  bear  the 
expense  of  any  suit,  instituted  by  either  for  a  violation  of 
said  patent,  and  not  allow,  without  notice  to  the  other,  any 
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judgment  to  be  rendered  against  its  validity.  And  if  judg- 
ment shall  be  rendered  against  its  validity  in  any  part  of 
New  England,  it  was  stipulated — ''said  Adams  &  Ham- 
mond shall,  from  and  after  the  rendering  of  said  judgment, 
be  exonerated  and  discharged  from  this  agreement  as  to  any 
subsequent  sales  of  said  safes,  but  that  they  are  not  thereby 
to  be  exonerated  or  discharged  from  any  payments,  that 
may  have  become  due  under  this  agreement  previously  to 
the  rendering  of  such  judgment" 

W.  PhUips,  counsel  for  the  plaintiff;  B.  R.  Curtis^  for 
the  defendants. 

WooDBURT,  J.  This  defence  goes  in  substance  to  the  con- 
sideration of  the  covenant,  on  which  the  plaintiff  declares. 
And  the  argument  seems  to  be,  that  the  invalidity  of  the 
patent,  if  shown,  would  constitute  a  failure  of  the  considera- 
tion, on  which  the  covenant  to  account  and  pay  rested,  and 
hence  would  be  a  good  bar  to  any  recovery. 

But  I  doubt  the  soundness  of  this  reasoning  in  the  present 
form  of  action,  and  as  applied  to  a  covenant  like  that,  upon 
which  it  is  founded. 

Were  this  suit  assumpsit  on  a  parol  promise  to  pay  a  cer- 
tain sum  for  the  assignment  of  a  valid  patent  for  a  certain 
machine,  and  the  plaintiff  counted,  as  he  must,  on  an  assign- 
ment of  such  a  patent  as  the  consideration  of  the  promise, 
probably  he  might  be  obliged  to  prove  the  patent  was  a 
valid  one,  and  its  validity  might  be  impeached  in  defence 
to  the  claim  of  the  plaintiff.  Holden  v,  Curtis,  2  N.  Hamp. 
R.  64,  65.  But  here  the  plaintiff  sues  in  covenant  on  a 
sealed  instrument,  and  a  good  consideration  is  implied  from 
the  solemn  form  of  the  promise  in  writing  and  under  seal. 

Independent  of  this,  the  covenant  had  for  its  actual  con- 
sideration another  covenant  by  the  plaintiff,  implied  from 
his  assignment  or  grant  of  a  license  to  use  Fitzgerald's  safes 
in  New  England  during  the  rest  of  its  term ;  and  if  that 
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patent  T^as  invalid,  the  defendants  probably  iiave  a  remedy 
on  the  covenant,  implied  in  that  assignment  or  grant,  for 
any  damages  they  may  thus  have  sustained.  But  they 
cannot,  as  a  general  principle  and  in  ordinary  cases,  resort 
to  such  a  defence  as  a  want  of  consideration,  or  the  failure 
of  consideration,  when  an  action  of  covenant  is  brought  on 
a  sealed  instrument,  executed  in  consequence  of  and  founded 
on  another  covenant  made  by  the  other  party  to  the  defend- 
ants. 

The  defences,  which  are  sometimes  permitted  to  such 
suits  on  such  instruments,  on  the  ground  of  their  being 
opposed  to  express  statutes,  or  void  for  fraud  or  opposition 
to  pubHc  policy,  (2  John.  R.  177,)  rest  on  different  princi- 
ples, and  are  not  applicable  here. 

In  Bliss  et  al  v.  Negus,  8  Mass.  R.  46,  the  patent  was 
shown  to  have  been  fraudulently  obtained,  and  this  was 
properly  allowed  to  be  a  defence  to  a  note  for  it. 

In  the  case  of  Hayne  et  aL  v.  MaUby,  3  D.  &  E.  438, 
two  of  the  Judges  expressly  go  on  the  ground  that  the  con- 
sideration was  fraudulent. 

The  case  was  also  one  where  the  covenant  was  against 
public  policy,  being  in  restraint  of  using  new  improvements, 
and  where  the  defendants  had  no  other  covenant  to  resort  to 
for  redress. 

Again,  if  these  conclusions  are  unsound,  and  an  inquiry 
could  properly  be  made  into  the  consideration  of  the  present 
covenant,  it  is  by  no  means  certain,  that  there  has  been  a 
failure  of  it,  so  as  to  bar  a  recovery  here  for  the  stipulated 
rate  agreed  to  be  paid  on  the  safes  actually  sold. 

That  rate  is  not  a  compensation  for  any  expected  or  pro- 
spective sales  of  the  safes,  nor  for  the  full  value  of  the 
patent  right  for  them  in  New  England.  But  it  was  rather 
for  a  license  to  make  and  sell  them  within  that  territory, 
and  the  contract  was  virtually  the  payment  of  a  certain 
rate  for  all  which  they  might  actually  sell  and  receive  com- 
pensation for. 
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If  it  should  turn  out,  that  the  patent  itself  was  invalid, 
but  had  not  been  prored  to  be  fifo  in  defence  to  the  payment 
for  any  of  the  machines  sold,  and  defeated  the  action,  or 
had  not  been  made  the  ground  for  recovering  damages  of 
these  defendants  by  any  of  their  vendees,  it  is  difficult  to 
see  how  the  consideration,  which  the  defendants  expected  to 
receive  as  the  foundation  of  this  part  of  their  covenant,  has 
failed;  or  how  they  have,  in  respect  to  this  accounting. 
Buffered  any  thing  or  met  with  any  obstacle,  which  renders 
It  inequitable. 

Receiving  all  the  profits  and  benefits  from  these  sales, 
already  made,  which  they  expected  or  stipulated  for,  it  con- 
stitutes a  much  stronger  and  more  valuable  consideration 
to  pay  pro  rata  for  them,  than  many  that  have  been  sus- 
tained in  several  adjudged  cases.  Yickery  v.  Wekh^  19  Pick. 
623;  1  Sim.  &  Stu.  74 ;  8  Ves.  216. 

They  have  had  the  license  to  make  and  sell  which  they 
agreed  for ;  they  have  received  proceeds  from  it,  and  they 
are  only  asked  to  pay  over  the  proportion  of  those  proceeds, 
which  they  agreed  to ;  they  have  lost  nothing  in  all  this,  if 
the  patent  was  invalid;  and  why,  then,  should  it  be  said 
that  the  consideration  for  this  contract  has  failed  ? 

Again,  there  is,  in  selling  by  license  under  another,  a 
recognition  or  admission  of  title  in  that  other,  not  to  be  con* 
travened  lightly  between  the  parties. 

If  a  lessee  be  not  actually  evicted  by  some  better  or  higher 
title  in  a  third  person,  he  is  bound  to  pay  rent  as  long  as 
he  continues  to  enjoy  quietly  the  premises  leased  to  him, 
though  by  one  whose  title  may  be  invalid.    3  D.  &  E.  438. 

Nor  is  any  case  found,  where  a  patent  has  been  possessed 
and  enjoyed,  and  a  recovery  back  of  the  consideration  paid 
for  it,  has  succeeded.    Phil,  on  Pat.  ch.  16,  p.  347. 

On  the  contrary,  it  has  been  held,  that  if  benefits  have 
been  obtained  by  the  patent,  the  recovery  back  will  not  be 
sustained.  Taylor  v.  Hare^  4  Bos.  &  Pul.  260;  2  N.  Hamp. 
R.  65. 
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It  is  on  a  principle  somewhat  analogous,  that  a  borrower 
of  an  article,  having  admitted  the  title  of  the  lender,  must 
restore  it  to  him,  under  his  contract  to  do  it,  and  under  his 
recognition  of  the  title  of  the  lender  by  hiring  it  of  him. 
Pothier  on  Usage,  35 ;  Story  on  Bailm.  $  266 ;  8  D.  &  R 
199;  2  Taunt  268. 

He  is  not  excused,  except  by  a  suit  and  recovery  against 
him  by  a  third  person  claiming  title.  Story  on  Bailm.  §  120, 
230 ;  Edstm  v.  Weston,  7  Cow.  278 ;  Wilson  v.  Anderion, 
1  Bam.  &  Aid.  450 ;  Shelbury  v.  Scotsford,  Yelv.  23. 

By  the  Roman  law,  a  thief  could  regain  the  articles  of  a 
borrower  from  him,  (Domat,  Pt.  13,  Tit.  6 ;)  that  is,  I  sup- 
pose, if  the  true  owner  did  not  interpose. 

So  a  lessee  cannot  dispute  the  title  of  his  landlord.  White 
T.  Foljambe,  11  Ves.  Jr.  337;  2  Ves.  304,  305,  note,  394; 
Hunter  r.  Town  of  Marlboro\  2  Woodb.  &  M inot,  168. 

If  the  defendants  do  not  feel  secure  in  making  and  selling 
more  machines,  or  feel  justified  in  doing  it,  under  a  belief 
that  the  patent  is  invalid,  and  thus  are  stopped  and  injured 
in  their  business,  that  is  a  different  affair,  and  their  remedy 
for  damages  is  not  by  this  defence ;  but  is  on  the  covenant 
or  assignment  by  the  plaintiff,  selling  to  them  the  patent  or 
license  for  New  England,  when  it  was  in  law  not  valid,  and 
thus  disabling  them  from  proceeding  under  it. 

That,  too,  is  the  only  appropriate  remedy,  as  it  will  enable 
them  to  procure  or  recover  all  the  actual  damages ;  while,  if 
the  defence  now  proposed  is  allowed  as  a  substitute,  it  may 
enable  the  defendants  to  retain,  according  to  the  amount  now 
in  their  hands  claimed  by  the  plaintiff,  more,  or  not  so  much, 
as  the  actual  damage.  Shutting  out  this  defence,  all  the 
plaintiff  woald  now  be  allowed  to  recover  of  them  will  be 
only  what  they  have  received  and  covenanted  to  pay  him, 
on  account  of  his  agreeing  that  they  should  use  his  patent 
within  New  England,  and  which  they  have  used  to  the  time 
claimed  for ;  while  they  will  be  allowed  to  recover  of  the 
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plaintiff,  on  his  covenant  and  sale  to  them,  all  which  they* 
have  suffered  from  any  invalidity  in  that  patent 

This  result  seems  equitable  no  less  than  legal  towards 
both.  Cowley  v.  Dunlap,  7  D.  &  E.  668 ;  Holden  v.  Curtis, 
2  N.  Hamp.  R.  65. 

Finally,  it  seems  to  accord  with  their  own  views,  not  only 
as  implied  from  those  provisions  in  their  covenants  already 
referred  to,  but  as  expressed  in  the  closing  stipulation. 

That  exonerates  the  defendants,  toiidem  verbis,  from  pay- 
ments on  any  sales  made  after  the  patent  shall  be  adjudged 
invalid  by  any  Court;  but  proVides,  further,  ''that  they 
are  not  thereby  to  be  exonerated  or  discharged  from  any 
payments  that  may  have  become  due  under  this  agreement, 
previously  to  the  rendering  of  such  judgment." 

It  is  difficult  to  believe,  that  the  parties  would  stipulate 
not  to  discharge  the  defendants  from  liability  for  previous 
sales,  even  when  the  patent  was  adjudged  void  by  the  grave 
sentence  of  a  Court;  and  would  mean  to  have  the  defend- 
ants discharged,  if,  in  any  less  conclusive  mode,  it  could  be 
shown  that  the  patent  was  invalid.  There  are  other  aspects 
of  the  case  which  strengthen  this  conclusion. 

In  one  view  of  the  covenants,  as  formed  in  detail  between 
these  parties,  they  became  qticisi  partners  as  to  the  sale  of 
these  safes  in  New  England,  the  defendants  retaining  a 
portion,  and  paying  over  a  portion  to  the  plaintiff.  As  such 
partners,  a  defence  by  one  against  accounting  to  the  other 
for  actual  sales  and  receipts,  because  the  patent  may  not 
have  been  valid,  which  was  the  subject  of  them,  would  be 
novel,  and  difficult  to  sustain. 

In  another  view,  the  defendants  were  agents  to  make  and 
vend  for  the  plaintiff  in  New  England,  coupled  with  an 
interest  in  the  agents  to  the  whole  amount,  except  a  certain 
rate  reserved  on  the  weight  of  all  that  was  sold.  But  a 
defence  like  this,  by  an  agent,  against  paying  over  a  portion 
of  the  actual  receipts  and  proceeds  of  his  agency,  could 
hardly  be  tenable. 
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Considerable  discussion,  also,  has  been  had  in  argument 
for  the  defendants  to  show  there  is  no  estoppel  here  to  make 
such  a  defence.  Tho.  Ray,  27 ;  3  D.  &  E  438 ;  1  Levinz, 
45  ;  3  Ibid.  193 ;  3  Leonard,  159,  cited. 

But  the  ilhistrations  I  have  put  are  not  grounded  on  the 
idea,  that  there  is  here  any  technical  estoppel.  They  rest 
rather  on  the  idea,  that  such  a  defence  is  not  consistent 
with  the  position  and  relation  of  the  defendants  to  the  plain- 
tiff; and,  in  this  case  itself,  this  defence  not  only  contravenes 
the  attitude  in  which  the  parties  stand  towards  each  other 
by  the  terms  of  the  covenant,  but,  as  before  shown,  is  not 
calculated  to  enforce  justice  towards  either  party. 

If,  however,  the  defendants  can  show  that  the  plaintiffs 
have  acted  fraudulently  in  taking  out  this  patent,  I  should 
think  the  defence  admissible  under  the  cases  before  cited 
from  Durnford  &  East,  and  the  Massachusetts  Reports. 

But  the  defence  now  proposed,  I  do  not  think  competent 
under  the  other  facts,  circumstances  and  covenants  which 
exist. 
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Latham  Hull  vs.  The  Treasurer  of  the  Town  of  Richmond. 

A  notice  to  a  town  to  pay  damages  for  neglect  in  repairing  a  highway,  under  the 
statute  of  Rhode  Island,  is  probably  not  necessary  before  suit ;  it  being  not  re- 
quired in  connection  with  the  statute  rendering  towns  liable  for  such  neglect,  and 
being  applicable  in  its  terms  rather  to  claims  ex  contractu  than  ex  delicto. 

And,  if  necessary,  it  is  sufficient  if  stating  when,  how,  and  where  the  injury  hap- 
pened, without  esiimating  its  amount. 

Use  of  a  road  for  more  than  twenty  years  is  evidence  of  its  being  a  public  high- 
way, especially  if  yearly  repaired  during  thai  lime,  and  included  wiihin  the  limits 
of  surveyors'  warrants. 

Its  width,  in  such  case,  where  not  fenced  ont  on  both  sides  as  a  road,  will  extend 
the  usual  distance  each  side  from  the  travelled  path. 

When  an  action  for  damages  on  such  a  road,  by  neglect  to  keep  it  in  repair,  is 
brought  on  a  statute,  the  last  must  be  followed  strictly ;  and  in  this  State  no 
remedy  has  been  held  to  exist  at  Common  Law. 

If  the  neglect  to  repair  is  averred  to  be  on  the  sides,  and  without  the  travelled 
path,  and  to  he  injurious  in  turning  out  to  go  by  a  team  with  a  cart-load  of  wood, 
the  plaintiff  must  show  that  he  exercised  due  care  in  turning  out  and  passing  by, 
and  that  the  damage  arose  from  ihe  want  of  proper  attention  by  the  town  to  the 
sides  of  the  road,  and  not  from  himself  or  some  independent  accident. 
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A  town  is  not  obliged  to  make  the  sides  of  all  iu  roads  passable  with  wheels,  with 
safety  and  conrenience ;  bat  it  most  have  so  much  of  them  passable,  as  not  to 
delay  travellers,  or  endanger  them,  in  getting  by  at  places  not  very  remote  or 
very  inconvenient. 

The  nature  of  the  country,  rough  and  hilly,  or  smooth  ;  the  amount  of  travel ;  the 
places  near,  on  which  carriages  could  be  turned  out ;  and  the  ordinary  care  exer- 
cised nsoally  by  towns  on  this  subject,  must  fix  whether  this  town  was  guilty , 
in  this  instance,  of  culpable  neglect  or  not. 

The  rule  of  damages  in  snch  case,  if  the  plaintiff  recovers,  is,  as  near  as  may  be, 
the  extent  of  the  injury  or  loss. 

Damages  are  not  to  be  aggravated  in  such  a  case,  if  this  road  had  never  before  been 
complained  of,  had  been  in  this  condition  half  a  century,  and  no  injury  before 
had  been  apprehended  or  happened,  even  if  it  can  be  in  any  instance  for  mere 
example  or  vindictiveness. 

This  was  an  action  on  the  case  under  a  statute  of  Rhode 
Island,  to  recover  damages  for  an  injury  received  by  the 
plaintiff  on  what  was  alleged  to  be  a  highway  in  said  town, 
on  the  15th  of  October,  1845. 

The  declaration  averred,  that  the  highway  was  not  in 
good  repair  through  the  neglect  of  the  town,  and  claimed 
damages  for  the  injury  thus  caused  to  him  to  the  amount  of 
six  thousand  dollars. 

The  treasurer  pleaded  for  the  town  not  guilty. 

At  the  trial  here  at  this  term,  the  plaintiff  gave  evidence 
of  the  use  of  a  travelled  road  at  the  place,  where  he  in  a 
one-horse  wagon  met  an  ox  team,  at  the  time  alleged  in  the 
declaration ;  and  that  this  use  by  the  town  and  the  public 
had  existed  for  half  a  century,  and  that  the  town  had 
usually  put  this  road  in  a  surveyor's  warrant  to  be  repaired, 
and  work  had  been  done  on  it  for  that  purpose  for  twenty 
or  thirty  years. 

It  further  appeared,  that  on  the  sides  of  the  travelled  path, 
at  and  near  this  place,  there  was  a  stone  fence,  at  the  usual 
distance  from  the  south  side,  but  no  fence  within  several 
rods  on  the  north  side. 

In  order  to  prove  the  neglect  of  the  town  to  repair  the 
road  at  this  place,  evidence  was  offered,  that,  though  the 
travelled  path  was  smooth,  the  bank  near  the  ruts,  made  by 
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the  wheels,  was  from  six  to  twelve  inches  high,  some  loose 
rocks  were  left  on  it  a  foot  high,  and  many  shrubs  and  small 
trees,  so  as  to  make  it  very  difficult  and  dangerous  to  turn 
out  at  that  point,  or  any  other  nearer  to  it  than  three  rods ; 
and  that  these  shnibs  and  rocks  could  be  removed  and  the 
bank  lowered  for  the  expense  of  five  dollars  at  this  place, 
so  as  to  make  it  safe  to  turi\out. 

Respecting  the  injury,  it  was  shown,  that  when  the  plain- 
tiff met  the  ox  team  at  this  place,  neither  the  driver  of  that 
nor  himself  had  noticed  each  other  till  within  a  few  feet, 
though  the  road  was  such  that  persons  by  attention  could 
see  each  other  for  twenty  rods'  distance;  that  convenient 
places  to  turn  out  existed  about  two  rods  each  way  from 
where  they  met ;  that  both  were  in  the  centre  of  the  road, 
though  either,  if  seeing  the  other,  could  have  turned  partly 
out,  and  the  other  doing  the  same,  they  might  have  passed 
even  at  this  place ;  that  the  plaintiff  thought  his  horae 
would  not  back  the  wagon  two  rods  and  there  turn  out,  as 
it  was  descending  ground  towards  where  they  stood ;  that 
the  plaintiff  declined  to  unharness  his  horse  and  run  his 
wagon  out  by  hand,  though  it  was  not  loaded,  or  to  attempt 
to  back  it  on  the  south  side,  but  led  his  horse,  holding  him 
by  the  head,  and  the  teamster  assisting,  over  the  bank  and 
rocks  on  the  north  side.  After  he  had  got  over  them,  and 
after  the  teamster,  supposing  there  would  be  no  further 
difficulty  in  passing  round  into  the  road,  had  taken  up  his 
goad  and  returned  to  his  team,  he  heard  a  shriek,  and  run- 
ning to  thB  wagon  of  the  plaintiff,  he  found  it  had  gone 
forward  about  a  rod,  and  the  plaintiff  lay  under  it  with  his 
leg  broken,  and  the  reins  of  his  harness  entangled  in  the 
bushes  so  as  to  hold  fast  his  horse. 

There  was  no  other  evidence  or  explanation  how  the  in- 
jury arose. 

The  plaintiff  was  shown  to  have  had  good  medical  atten- 
tion, but  had  undergone  a  confinement  of  several  months ; 
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had  suffered  much  pain,  and  was  not  hkely  ever  to  recover 
the  perfect  use  of  his  leg. 

Dixon  and  Ames^  counsel  for  the  plaintiff;  D.  /.  Pearce 
and  A.  Chreene,  for  the  town. 

Woodbury,  J.,  in  the  course  of  the  trial,  admitted  a  written 
notice,  which  had  been  given  by  the  plaintiff  to  the  town, 
stating  particularly  when,  how  and  where  he  had  been 
injured,  and  demanding  indemnity  therefor.  The  defend- 
ants objected,  that  this  notice  was  insufficient  under  the 
statute  of  Rhode  Island,  which  requires  before  a  recovery 
against  a  town  for  any  demand  whatever,  a  particular 
notice  of  his  "debt"  or  "demand,"  and  "  how  contracted," 
and  that  this  was  not  sufficiently  particular.  But  the 
Court  considered  it  doubtful  whether  any  notice  was  ne- 
cessary in  this  case  of  a  suit  ex  ddicto  rather  than  ex 
eontraciu. 

Firstly,  Because  the  statute,  which  gave  the  remedy  in 
this  case,  required  no  notice  by  any  express  terms. 

And  if  the  former  statute  was  a  general  one,  applying  to 
subsequent  rights  of  action  authorized  Uke  this,  it  was 
doubtful,  in  the  next  place,  if  it  was  not  confined  to  de- 
mands in  the  nature  of  contracts  and  debts.  It  used  words 
applicable  in  common  parlance  only  to  such ;  and  such  only 
could  be  described  with  much  particularity  and  certainty. 

But  if  it  should  be  considered  as  including  demands  for 
torts  or  neglects,  this  notice  was  considered  as  containing 
particulars  sufficient  for  its  object  There  was  no  defect 
imputed  to  it  in  that  particular,  except  the  failure  to  state 
the  amount  of  damages. 

But  the  plaintiff  could  not  do  that,  as  the  damages  had 
not  then  all  been  developed.  The  object  of  the  notice,  too, 
was  not  at  once  to  get  payment  of  a  sum  ascertained  or 
liquidated  as  in  case  of  debts  or  contracts,  but  to  state  an 
inquiry,  which  the  town  was  to  look  into,  and  was  notified 
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to  do  this,  and  then  discharge  the  amount,  after  seeing  what 
the  true  damage  was. 

»  Enough  was  stated  here  to  induce  the  town  to  do  this,  if 
it  pleased,  and  time  enough  was  allowed  before  bringing 
this  suit,  from  June  to  October,  to  enable  the  town  to  make 
every  necessary  inquiry  and  to  settle,  should  it  choose  to  do 
so.  It  would  be  unreasonable  to  require  all  the  technicality 
of  special  pleading  in  such  a  case.  Under  these  circum* 
stances,  we  think  the  plaintiff  is  entitled  to  proceed  so  far  as 
regards  the  notice. 

After  the  arguments  of  counsel  on  the  testimony,  Wood- 
bury, J.  charged  the  jury;  and,  in  the  course  of  his  remarks, 
laid  down  the  following  principles  of  law,  as  to  the  questions 
arising  on  the  merits. 

Ifit.  That  a  road,  though  not  proved  to  have  been  laid 
out  by  any  committee,  or  by  any  survey,  formally  adopted 
by  a  town,  might  be  a  public  highway,  and  a  town  be  indicta* 
ble  in  this  State  for  not  keeping  it  in  good  repair,  or  be 
answerable  for  any  injury  happening  in  it  by  the  neglect  of 
the  town. 

One  case  of  this  kind  would  be  where  a  road  had  been 
travelled  by  the  public  for  more  than  twenty  years  before 
the  statute  of  1829,  and  the  town  not  only  had  thus  used 
but  repaired  it  yearly,  and  included  it  in  the  limits  of  a 
warrant  of  one  of  its  sur\reyors  of  highways. 

The  width  of  such  a  road  in  that  part  beyond  the  trav- 
elled path,  must  be  governed  by  the  fences,  if  near,  or  if 
not,  the  usual  distance  on  road  sides  in  this  section  of  the 
country ;  or,  in  other  words,  the  open  space  on  each  side  of 
the  travelled  path,  which  is  usually  allowed  in  this  State. 

The  width  of  the  travelled  path  to  be  kept  in  repair  is,  in 
such  case,  to  be  governed  by  the  width  which  it  had  been 
customary  to  keep  in  good  order. 

2d.  The  liability  of  the  town  to  keep  such  public  bigh- 
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ways  in  repair,  and  to  pay  for  damages  by  injuries  on  it, 
caused  by  the  town's  neglect,  is  founded,  in  this  State  and 
in  the  present  case,  on  an  express  statute. 

It  is  said  to  have  been  decided  in  this  Stale,  that  no  such 
mmedy  exists  at  Common  Law.  See  Russell  y.  The  Mem 
0f  Devon,  2  D.  &  E.  667.  But  it  has  been  held  to  exist  at 
Common  Law  in  other  States,  and  would  require  considera- 
tion before  deciding  the  point  here,  if  necessary  to  decide  iL 

But,  proceeding  on  the  statute,  it  is  immaterial  whether 
he  has  a  remedy  at  Common  Law  or  not ;  and  hence  I  for* 
bear  to  go  into  that  question. 

The  first  rule  of  construction  in  such  remedy  on  a  statute, 
is,  that  the  plaintiff  must  follow  it  strictly,  and  bring  his 
case  within  it  with  clearness.  See  cases  cited  in  The  Reinr 
deer,  R.  Island  Dist.  184a 

The  neglect  to  keep  such  a  road  in  repair,  which  makes  a 
town  liable  here,  must  be  a  neglect  to  keep  it  so  that  travel* 
lers  can  pass  and  repass  on  it  with  ^'  safety  and  convenience." 
The  law  says,  (p.  318,)  keep '' necessary  "  and  *' safe  and 
convenient  highways."  This  means,  "  safe  and  convenient" 
not  only  in  the  travelled  path,  by  having  it  free  from  large 
rocks  and  gullies,  and  from  an  uneven  surface  dangerous  to 
pass  over,  but  we  think  also  on  the  sides  so  as  to  turn  out 
without  unusual  delay  and  difficulty  when  travellers  meet 
with  carriages  and  wagons. 

This  does  not  mean,  that  towns  must  incur  the  expense 
of  having  the  whole  width  of  a  highway,  of  two  or  four 
rods,  passable  safely  with  wheels  on  the  sides,  or  a  double 
track  for  wheels  over  all  public  roads,  including  causeways 
and  bridges.  This,  in  a  rough  and  mountainous  country, 
like  much  of  New  England,  would  vastly  and  unnecessarily 
increase  the  public  burthens  in  maintaining  highways.  16 
Pick.  189. 

Some  towns  of  six  miles  square  have  over  sixty  miles  in 
length  of  public  roads  within  their  limits,  with  many  bridges. 
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And  though  in  the  place  where  this  accident  happened,  the 
expense  would  have  been  small  to  level  the  bank,  remove 
the  large  rocks  and  cut  up  the  brush,  yet  if  bound  to  do  it 
in  all  places  as  well  as  there,  the  aggregate  would  be  enor« 
mous. 

What  then  was  the  true  guide  and  test? 

It  seems  to  be  the  public  convenience  and' safety ;  and  if 
that  was  insured  in  the  travelled  path,  all  beyond  that  de- 
pended on  circumstances. 

If  a  road  was  on  a  steep  mountain's  side,  or  was  carried 
up  from  the  bed  of  a  stream  against  a  steep  cliff  of  rocks, 
or  through  a  narrow  notch,  or  gorge  among  the  hills,  a 
double  track  would  seldom  be  expected,  though  places  should 
be  made  at  no  great  distances  for  persons  to  turn  out  entire* 
ly,  and  others,  where  by  each  turning  out  in  part,  each 
could  safely  pass.  Some  of  these  distances,  like  the  Jew's 
leap  in  Africa,  or  the  notch  of  the  White  Hills,  or  some 
modern  tunnels,  might  be  so  far  apart  as  to  require  a  horn 
to  be  blown,  or  a  loud  halloo  made  to  apprize  others  at  the 
other  end  to  wait.  Some  of  them,  where  the  road  was 
straight,  might  be  seen  by  common  vigilance  for  some  dis* 
tance  as  travellers  approach,  and  a  stop  be  made  by  either 
at  the  first  convenient  spot,  for  two  teams  to  pass  each  other. 
There  must  be  an  accommodating  spirit  and  cautious  watch- 
fulness on  these  matters,  in  order  to  avoid  difficulties,  and 
more  especially  must  these  be  attended  to  in  large  falls  of 
snow  in  winter. 

While  then,  on  the  one  hand,  the  whole  width  of  the 
highway  need  not  be  made  passable  with  two  teams,  where 
it  cannot  be  without  great  expense,  and  especially  where  the 
country  is  newly  settled  or  the  travel  small,  yet  it  ought 
to  be  at  places  not  so  far  from  each  other  as  to  make  it 
Inconvenient  for  travellers  to  see  them  and  stop  at  them  if 
others  are  approaching ;  or  to  back  to  them  if  near,  and  not 
very  difficult  by  the  load  or  the  rising  of  the  ground. 
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Thus  on  rail-roads,  where  a  double  track  would  be  more 
convenient  and  safe,  yet  it  is  seldom  resorted  to,  unless  the 
travel  is  too  great  for  one  track,  and  by  having  turn  outs, 
not  very  far  distant  and  by  backing,  and  being  exact  as  to 
times  of  departure,  much  of  the  inconvenience  and  danger 
of  a  single  track  are  avoided. 

A  town  must  exercise  ordinary  or  common  care  on  this 
subject,  considering  the  amount  of  travel,  the  difficulties  of 
the  geographical  features  of  the  country,  and  all  the  other 
circumstances,  which  will  readily  occur  to  practical  men 
like  those  usually  on  our  juries. 

And  the  reason  why  evidence  was  allowed  to  be  offered 
here,  whether  this  road  was  kept  as  convenient  and  safe  in 
this  respect  as  other  roads  near,  was  not  that  it  should  ex- 
onerate the  town  if  culpable,  or  that  it  might  merely  mitigate 
the  damages,  if  the  town  was  found  to  be  still  liable;  but  to 
show,  that  the  vigilance  it  used,  was  a  common  and  ordinary 
vigilance ;  and  if  so,  was  not  probably  a  culpable  misbe- 
havior. 

So,  too,  under  this  aspect,  evidence  was  admitted,  that 
this  road  had  never  been  complained  against  by  townsmen 
or  strangers,  though  in  this  condition  at  the  sides  in  this 
place  for  half  a  century,  and  that  no  accident  had  ever 
occurred  there  before,  since  the  country  was  settled.  These 
would  all  bear  more  or  less  strongly  to  show,  that  ordinary 
care  had  been  used  by  the  town  in  respect  to  it 

In  the  next  place,  if  the  jury  should  believe  that  an  im- 
proper neglect  had  here  happened  on  the  part  of  the  town, 
the  further  and  a  very  important  inquiry  was,  whether  the 
injury  happened  from  the  plaintiff's  own  imprudence,  or 
from  that  neglect  of  the  town. 

He  may  not  have  been  watchful  enough  to  turn  out  two 
rods  before  he  reached  the  other  team,  and  where  there  was  a 
convenient  place.  He  may  not  have  backed  his  wagon  to 
that  place  when  he  could,  after  finding  none  convenient  op- 
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posite  to  him.  He  might,  as  one  witness  swears,  have 
backed  oat  more  easily  on  the  south  side.  He  might  have 
unharnessed  his  horse  and  got  by  in  that  way,  as  his  wagon 
had  no  load,  pulling  it  out  till  the  loaded  carriage  passed ; 
and  he  may  have  been  rash,  after  finding  himself  in  such  a 
contracted  spot,  to  drive  over  the  stones  and  brush,  at  all 
hazards,  on  the  north  side. 

He  was  bound  to  exercise  proper  vigilance  and  care  in 
driving  and  in  turning  out,  as  well  as  the  town  in  taking 
care  of  the  road ;  and  if  his  own  misbehavior  was  the  im* 
mediate  or  proximate  cause  of  the  injury,  he  ought  not  to 
recover  for  it  of  the  town.  2  Pick.  621 ;  Adams  v.  Carlisle, 
21  Pick.  146;  BuUerfield  v.  Forrester,  11  East,  60. 

Nor  ought  he,  if  his  neglect  or  rashness  contributed  to  the 
injury,  though  not  producing  it  entirely.  Palmer  v.  Barker, 
2  Pairf.  339 ;  Raihbun  et  al.  v.  Payne  ei  al  19  Wend.  399; 
Barifield  v.  Roper,  21  lb.  616;  12  Pick.  177. 

''  If  the  plaintiff's  negligence  in  any  way  concurred  in 
producing  the  injury,  the  defendant  would  be  entitled  to  a 
verdict.''  Plucktvell  v.  Wilson,  6  Car.  &  Payne,  375 ;  25 
Maine,  48 ;   WiUiams  v.  Holland,  6  Car.  &  Payne,  23. 

If  the  plaintiff  be  negligent,  yet  could  not  avoid  an  injury 
by  ordinary  care,  he  may  recover.  Butterjield  v.  Forrester, 
11  East,  60. 

The  burden  of  proof  to  show  his  own  due  care  is  on  him. 
25  Maine,  49 ;  12  Pick.  177. 

But  he  denies  any  neglect  or  wrong  on  his  part,  or  if 
any,  that  it  helped  to  cause  the  injury;  and  the  jury  are  to 
weigh  his  facts  and  explanations  in  his  vindication,  and 
decide  on  them,  as  their  weight  may  demand. 

Finally,  if  the  injury  occurred  from  some  cause  unknown, 
or  some  accident  disconnected  from  the  neglect  of  the  town, 
the  plaintiff  cannot  recover. 

It  happened  here  from  no  cause  seen,  or  able  to  be  de- 
scribed by  any  witness  on  the  stand.   To  be  sure  it  happened 
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nAer  he  had  turned  oat  of  the  travelled  path,  and  had  got 
over  the  bank,  the  bad  rocks,  and  into  a  smooth  place,  so  as 
easily  to  return  to  the  road  again,  and  probably  occurred  by 
a  fall,  with  his  foot  being  caught  and  his  leg  bent  over  a 
rock,  or  by  a  start  and  blow  of  his  horse,  or  by  the  wagon 
running  over  him  when  entangled  by  the  bushes  or  reins. 

If  it  be  quite  as  likely  to  have  happened  from  mere  acci- 
dent, or  the  viciousness  or  fright  of  his  horse,  as  from  the 
badness  of  the  road,  it  is  not  a  case  for  subjecting  the  town 
to  damages. 

There  is  much  room  for  conjecture  on  this. head;  but 
jurors,  as  men  of  great  observation  and  experience  in  these 
matters,  can  generally  eviscerate  the  truth,  and  having  done 
that,  it  is  their  duty  to  follow  it,  whether  it  leads  for  the 
plaintiff  or  defendant. 

Sympathies  in  such  cases  are  usually  enlisted  in  favor  of 
individuals  rather  than  corporations;  and  the  latter  caa 
tisually  bear  heavy  losses,  divided  among  all  their  members, 
better  than  a  single  sufferer  can.  But  we  are  not  referees  to 
apportion  this  misfortune  in  any  way,  except  where  the  law 
shall  place  it,  or  where  some  positive  wrong  may  place  it 
And  when  they  interpose  to  place  it  on  the  plaintiff  or  de- 
fendant, they  are  to  be  obeyed,  though  at  the  loss  and 
expense  either  of  one  person  or  many. 

We  may  and  must  commiserate  a  calamity  like  this,  fallen 
on  a  man  in  the  prime  of  life ;  and  if  others  have  produced 
it  by  their  wrong  and  neglect,  it  is  right  they  should  atone 
for  it ;  but  otherwise,  ^'  the  tree  lieth  where  it  falleth." 

If  damages  are  given  at  all,  the  measure  should  be,  as 
near  as  possible,  the  exact  extent  of  the  injury,  or  the  whole 
loss  by  it,  and  no  more. 

If  the  testimony  is  credited,  that  the  travelled  path  was 
and  had  been  long  in  good  condition;  that  the  town  had 
never  been  notified  of  any  danger  or  difficulty  at  this  point 
out  of  the  travelled  path  in  passing  by ;  that  the  road  in 


NOVEMBER  TERM,  1846.  S4T 


Ashby  V.  Sieere. 


this  respect  showed  as  much  care  and  attention  to  the  con- 
renience  and  safety  of  travellers  as  was  customary  in  that 
section  of  the  country,  and  for  one  used  no  more  extensively, 
it  seemed  to  remove  any  ground  for  vindictive  damages^ 
even  if  it  was  ever  proper  to  give  them. 

How  in  strict  law  this  last  point  was,  need  not,  therefore, 
be  here  discussed  or  settled.  See  Taylor  v.  Carpenter^  2 
Wood,  ic  Min.  1. 

The  jury  disagreed,  and  were  discharged. 

Note.  —  On  a  third  trial  in  January,  1849,  the  jury  agreed 
for  the  defendants. 


Samuel  Ashbv,  assignee  in  bankruptcy,  vs.  Asel  Steerb. 

Under  lh«  baQkrupt  lav,  m  lale  of  property  to  a  creditor,  more  than  tliirteen  moatlM 
before  the  debtor  applied  for  the  benefit  of  the  law,  if  bondjide,  and  without 
knowing  that  the  debtor  contemplated  going  into  bankruptcy,  is  Talid. 

finch  a  sale,  if  done  as  a  preference  of  one  creditor  OTer  another,  when  the  debtar 
ooDtemplated  going  into  bankruptcy,  might  prevent  him  from  getting  his  dis- 
charge, and  might  be  in  him  an  act  of  bankruptcy,  but  still  be  Talid  in  regard  to 
the  creditor. 

In  England,  the  contemplation  of  bankruptcy  means  the  benefit  of  the  baakrupt 
act,  but  here  it  has  been  ooostrued  to  mean  insolvency. 

The  preference  of  a  creditor  is  not  the  payment  of  one*  in  the  ordinary  course  of 
business,  or  under  threats  or  suits,  but  selecting  one,  as  a  relation  or  friend,  or 
settling  with  him  before  due,  or  on  the  eve  of  bankruptcy,  when  not  pushed  by 
him. 

The  burden  of  proof,  and  duty  to  ofier  facts  which  tend  to  impeach  or  annul  a  sale, 
lie  on  the  party  who  attempts  to  avoid  it. 

This  was  an  action  of  trover  for  a  conversion,  alleged  to 
have  been  committed  Dec.  21st,  1841. 

The  plaintiff  claimed  as  assignee  of  a  bankrupt,  R.  R. 
Ricker,  and  it  appeared  in  evidence  that  R.  R.  Ricker  was 
one  of  a  firm  of  traders,  for  whom  the  defendant  had  become 
indorser,  and  to  whom  he  had  loaned  money ;  and,  at  tb« 
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time  of  the  alleged  coDversion,  pressing  for  paymeDt,  R.  R. 
Ricker,  the  acting  partner,  conveyed  to  him  in  discharge  of 
his  debts  and  responsibilities  their  stock  of  goods,  at  an 
agreed  price.  Upon  this,  he  entered  into  possession  of  them, 
and  employed  R.  R.  Ricker  as  his  salesman. 

The  firm  had  then  due  to  them  nominally  near  $10,000 
in  notes  and  accounts,  and  were  sued  soon  after  as  well  as 
previously  by  some  of  their  creditors,  a  portion  of  whom, 
but  not  all,  they  were  able  to  pay. 

R.  R.  Ricker  did  not  file  a  petition  for  the  benefit  of  the 
bankrupt  act  till  Jan.  23,  1843.  Doing  it  then,  the  plain- 
tiffs were  appointed  his  assignees,  and  brought  this  action 
Feb.  18,  1843,  for  the  goods  sold  to  the  defendant  in  Decem- 
ber, 1841. 

The  plea  was  not  guilty,  and  on  the  evidence  in  the  case, 
the  Court  instructed  the  jury,  that  after  the  great  lapse  of 
time  between  the  sale  of  the  goods  to  the  defendant,  and  the 
application  for  the  benefit  of  the  bankrupt  act,  being  near 
fourteen  months,  if  they  believed  the  sale  was  bona  fide  and 
for  a  valuable  consideration,  the  defendant  was  entitled  to 
retain  the  property;  and  that  it  was  not  proof  the  sale  was 
made  malafide^  if  the  vendor  knew  the  vendee  would  proba- 
bly obtain  the  payment  of  his  debt,  when  others  would  not; 
unless  the  debtor  made  the  sale  in  contemplation  of  bank- 
ruptcy, and  one  of  his  leading  objects  was  to  contravene  the 
policy  of  the  bankrupt  act,  by  giving  a  preference  to  the 
defendant,  and  the  defendant  was  probably  aware  of  that 
fact. 

The  jury  returned  a  verdict  for  the  defendant 

The  plaintiff  filed  a  motion  for  a  new  trial,  a  copy  of 
which  is  annexed. 

'*  And  now  on  this  seventh  day  of  the  term,  after  verdict 
and  before  judgment,  the  plaintiff  in  said  cause  moves  that 
said  verdict  should  be  set  aside  and  a  new  trial  be  had,  for 
the  following  reasons :  — 
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Because  the  Ck)urt  declined  to  charge  the  jury  as  requested 
by  the  plaintiff's  counsel ; 

1.  That  a  conveyance  by  a  person  in  insolvent  circum- 
stances of  the  whole  of  his  property,  or  that  visible  portion 
of  it  with  which  he  was  carrying  on  business,  with  the 
intent  thereby  to  give  a  preference,  was  an  act  of  bankruptcy 
under  the  bankrupt  act,  and  void ;  and  therefore  was  not 
within  the  exception  of  the  first  proviso  of  the  second  section. 

2.  That  the  circumstances  of  such  a  transfer,  as  above 
stated,  of  the  whole  or  a  large  portion  of  his  property  by  the 
debtor,  was  sufficient  notice  of  contemplation  of  bankruptcy 
in  him  to  the  creditor  receiving  the  payment  or  transfer  for 
the  purpose  of  preference  as  aforesaid. 

3.  That  a  payment  or  transfer  of  property  made  by  a 
person  in  insolvent  circumstances  to  a  creditor  or  indorser, 
with  the  intention  of  giving  a  preference  to  that  creditor  or 
indorser  over  the  rest  of  the  creditors,  was  (if  the  jury  should 
so  find  the  facts)  absolutely  void  under  the  second  section  of 
the  bankrupt  act,  and  not  within  the  exception  in  the  first 
proviso. 

And  also,  for  that  the  Court  charged  the  jury,  that  such 
payment  or  conveyance  by  way  of  preference  was  a  bond 
fide  transaction,  and  within  the  first  proviso  of  the  second 
section,  provided  the  jury  should  find  that  the  transaction 
took  place  more  than  two  months  before  the  petition  in 
bankruptcy,  and  that  an  adequate  consideration  was  given 
for  the  property,  instead  of  charging  that  said  proviso  of  the 
second  section  did  not  protect  any  conveyances  made  in 
contemplation  of  bankruptcy  by  way  of  preference,  which 
are  declared  fraudulent  in  the  enacting  part  of  the  section. 

Wherefore,  because  of  the  misdirections  in  law  above 
stated,  the  plaintiff  prays  the  Court  that  said  verdict  may 
be  set  aside,  and  a  new  trial  be  granted  in  the  premises." 

Jencks^  counsel  for  the  plaintiffs ;  A.  Oreene  and  Sieere, 
for  the  defendant 

VOL.  n.  30 
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Woodbury,  J.  A  copy  of  the  motion  in  this  case  for  a 
new  trial  has  not  been  brought  to  my  attention  till  the 
present  term;  nor  has  any  argument  been  presented  till 
now.  The  facts  and  the  law,  as  they  appeared  at  the  trial, 
are  not  so  fresh  in  my  recollection,  therefore,  nor  are  they  so 
full  in  my  minutes  as  could  be  wished. 

The  bankrupt  law,  under  the  provisions  of  which  this 
dispute  arises,  having  long  since  been  dead,  it  is  not  of  so 
much  public  importance  how  its  leading  enactments  are  to 
be  construed. 

But  these  particular  parties  have  their  rights  under  it; 
and  hence  it  is  necessary  to  dispose  of  them  in  conformity  to 
that  law.  Consequently  I  shall  proceed  to  do  it  in  a  manner 
as  true  to  its  spirit  and  design  as  the  time  allowed  for  in- 
vestigation will  permit,  and  without  longer  and  injurious 
delay. 

Some  of  the  difficulty  here  and  in  previous  cases  under 
the  bankrupt  act  has  arisen  by  not  discriminating  well  be- 
tween the  different  objects  of  different  parts  of  the  act,  in 
regard  to  subject  matters,  as  well  as  persons.  Some  clauses 
are  severe  if  not  penal  against  the  bankrupt  in  certain 
events,  but  do  not  impair  the  rights  of  third  persons,  such 
as  purchasers,  unless  they  co-operated  in  his  misconduct. 
Thus  the  objects  of  the  first  and  second  sections  of  the  bank- 
rupt law,  under  which  the  questions  arise  here,  were  three- 
fold. 

One  was  to  define,  to  some  extent,  what  conduct  of  the 
bankrupt  himself  should  constitute  an  act  of  bankruptcy,  so 
as  to  justify  his  creditors  to  have  him  proceeded  against 
under  the  law,  and  his  property  divided  equally  among 
them.  The  other  was  to  define  some  of  the  misbehavior, 
which  should  prevent  a  trader,  when  becoming  a  bankrupt, 
from  getting  his  discharge,  and  this  as  a  penalty  for  such 
misbehavior.  And  another,  and  the  only  one  material  in 
the  present  case,  was  to  declare  what  conveyances  by  a 
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person  becoming  bankrupt  should  be  void,  or  annulled  as  to 
third  persons,  no  less  than  himself,  so  as  to  require,  under 
the  policy  of  the  bankrupt  law,  that  the  property  be  restored 
to  the  general  assets  of  the  bankrupt,  and  to  be  apportioned 
equally  among  his  creditors. 

Thus,  for  instance,  it  may  be  an  act  of  bankruptcy,  so  as 
to  justify  proceedings  in  bankruptcy  against  the  debtor,  if 
he  secrete  himself,  or  abscond,  or  make  any  fraudulent  con* 
veyance.  And  it  may  prevent  him  from  getting  a  discharge, 
if  he  does  that  or  makes  any  preferences  among  his  credi- 
tors, considered  by  that  act  unlawful,  or  any  material  con- 
cealment of  his  estate. 

But  what,  as  a  matter  of  public  policy,  shall  justify  the 
avoidance  of  sales  to  third  persons,  or  sales  and  payments  to 
creditors,  and  after  what  length  of  time,  or  under  what 
defects  and  misbehavior,  such  sales  should  be  disturbed,  or 
overturned,  is  entirely  a  different  question,  depends  in  part 
on  the  conduct  of  the  creditor  as  well  as  the  debtor,  and  in 
some  degree  rests  on  different  principles  and  provisions  in 
the  law.  No  titles  would  be  safe  where  a  bankrupt  system 
prevails,  if,  after  one  or  two  years,  some  of  the  parties  to 
them  should  choose  to  go  into  bankruptcy,  and  those  titles 
are  all  then  to  be  destroyed,  on  account  of  some  secret,  unre- 
corded taint,  though  the  purchaser  acted  bond  fide,  gave  a 
full  and  valuable  consideration,  and  had  no  notice  of  any 
prior  act  of  bankruptcy,  or  intent  of  the  vendor  to  go  into 
bankruptcy. 

Hence  the  second  section  does  not  avoid  any  sales  of  that 
character,  if  made  more  than  ''  two  months  before  the  pe- 
tition filed  against  him  or  by  him;"  viz.  the  vendor  and 
debtor. 

The  present  case  exhibits  a  sale  made  more  than  a  year 
previous,  so  that  the  only  remaining  considerations  are, 
whether  it  was  boni  Jide  and  without  any  "  notice  of  a  prior 
act  of  bankruptcy,  or  of  the  intention  of  the  bankrupt  to  take 
the  benefit  of  this  act" 
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Now  the  jury  have  found  that  it  was  bond  fide  and  for  a 
valuable  consideration ;  and  there  was,  in  truth,  little  con- 
troversy on  that  point  at  the  trial.  Next,  there  was  no 
evidence  except  inferential|  that  the  bankrupt  then,  at  the 
sale,  contemplated  taking  the  benefit  of  the  act,  or  if  be  did, 
that  his  intention  was  known  to  the  defendant 

This  last  is  the  essential  condition  precedent  for  annulling 
the  sale,  and  though  the  bankrupt  was  on  the  stand  as  a 
witness,  and  knew  whether  he  then  notified  the  defendant 
of  such  an  intent,  and  whether  he  even  entertained  such  an 
intent,  yet  the  plaintifis,  whose  business  and  duty  it  is  to 
show  the  facts,  which  invalidate  a  sale,  put  no  such  ques* 
tions  to  him,  to  draw  out  those  decisive  facts.  He  was 
asked  if  the  defendant  knew  his  embarrassments,  and  be 
replied,  that  the  defendant  probably  suspected  them,  but 
that  was  all.  And  the  bankrupt  afterwards  paid  some  other 
debts,  and  attempted  a  compromise  with  all  bis  creditors. 

In  Oorham  v.  Stearns,  1  Mete.  366,  an  assignment  was 
made  to  a  creditor  to  pay  him,  in  choses  in  action,  only 
two  days  before  he  went  into  insolvency,  and  after  goods 
had  been  attached.  But  when  be  conveyed  them,  he  did 
not  contemplate  going  into  insolvency,  and  the  transfer  was 
held  not  to  be  void  as  to  other  creditors.  That  statute  and 
the  bankrupt  act  use  similar  language  on  this.  The  burden 
and  duty  lie  on  assignees  to  show  that  the  transfer  was 
with  a  view  to  give  a  preference,  and  in  contemplation  of 
bankruptcy.    Ibid.  367 

It  was  admitted  in  the  case  in  Metcalf,  that  the  debtor 
was  insolvent,  which  is  the  chief  fact  here,  from  which  it  is 
argued,  that  the  creditor  should  have  inferred  he  was  look- 
ing to  the  insolvent  system,  and  meant  to  violate  its  spirit 
Ibid.  368. 

But  almost  the  whole  facts  here  tended  to  rebut  such  an 
intent  at  that  time,  as  the  bankrupt  law  was  not  then  in 
operation,  and  he  did  not  apply  for  the  benefit  of  it  for  more 
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than  a  year  afterwards;  and  sought  in  the  mean  time  to 
effect  a  compromise  with  his  creditors. 

So  most  of  the  circumstances  here  actually  put  in  tended 
chiefly  the  other  way,  rather  than  to  support  this  objection. 
Had  the  debtor  then  contemplated  taking  the  benefit  of  the 
act,  he  would  probably  have  applied  for  it  in  the  February 
after,  when  the  act  went  into  effect 

But  he  delayed  it  for  more  than  a  year;  he  delayed  it,  too, 
under  suits  and  inconveniences,  which  would  have  probably 
hastened  his  application,  had  he  intended  in  the  December 
previous  to  have  made  one. 

The  only  other  evidence  at  all  relied  on  to  justify  a  differ- 
ent conclusion,  is  the  naked  fact  of  the  sale  of  most  of  his 
tangible  property. 

But  he  retained  some  of  that  and  a  large  amount  of  notes, 
and  postponing,  so  long  after,  to  go  into  bankruptcy,  looks 
more  like  an  original  design  not  to  do  it  at  all ;  because,  in 
that  event,  he  would  be  obliged  to  surrender  all  his  notes  as 
well  as  other  estate. 

The  existence  of  such  an  intent  being  therefore  doubtful, 
and  not  attempted  to  be  proved  by  the  best  testimony,  the 
bankrupt  himself;  and  these  remarks  applying  still  more 
strongly  to  the  evidence  on  the  next  point,  the  most  impor- 
tant one,  whether  a  notice  was  given  to  the  defendant  of 
such  an  intent ;  there  is  nothing  left  to  avoid  the  sale,  unless 
some  prior  act  of  bankruptcy  had  occurred,  of  which  Steere 
was  apprised.     But  nothing  of  that  kind  is  pretended. 

These  being  the  facts  and  the  law,  was  there  any  direct  or 
incidental  ruling  by  the  Court,  on  any  of  these  questions, 
which  was  erroneous  1 

It  is  said  that  tlie  jury  were  instructed,  that  a  preference 
of  one  creditor  over  another,  by  a  bankrupt,  would  not  alone 
avoid  such  a  sale,  and  that  in  this  there  was  a  misdirection. 

I  have  no  doubt  that  the  bankrupt  law  intended  to  prevent 
a  bankrupt  from  having  bis  discbarge,  if,  '<  in  contemplation 

30* 
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of  bankruptcy,"  he  made  a  preference  of  one  creditor  over 
another;  yet  I  never  supposed  that  either  of  these  would 
alone  be  sufficient  to  avoid  the  sale.  Not  only  both  must 
be  made  out  distinctly,  I  e.  a  preference  and  a  contempla- 
tion of  bankruptcy,  in  order  to  punish  or  disfranchise  the 
bankrupt  as  a  species  of  criminal ;  but  the  creditor  was  not  to 
puffer  penally  likewise,  by  having  his  purchases  destroyed, 
unless  he  had  knowingly  co-operated  in  what  was  wrong. 

This  question,  of  a  punishable  preference  by  a  debtor, 
involved  two  inquiries ;  1.  Did  the  bankrupt  make  a  pay- 
ment or  conveyance  in  contemplation  of  bankruptcy?  and, 
2.  Did'he  do  it  for  the  purpose  of  giving  a  preference  ?  In 
relation  to  the  first  question,  the  rule  in  England  was,  that 
the  phrase  "  in  contemplation  of  bankruptcy,"  implied  that 
the  debtor  must  have  had  the  bankrupt  law  in  his  mind,  at 
the  time  of  the  payment  or  conveyance.  Cooke's  Bankr. 
Law,  147 ;  Hopkins  v.  Grey,  7  Mod.  R.  139 ;  5  Barn.  A; 
Adol.  289 ;  5  Taunt  639 ;  McLean,  assignee,  v.  Lafayette 
Bank,  3  McLean,  695. 

But  in  this  country  the  phrase  had  been  construed  to 
mean,  "  in  contemplation  of  becoming  insolvent,  and  being 
compelled  to  wind  up  business."  Arnold  v.  Maynard,  6  Law 
Rep.  301 ;  Ibid.  289,  296,  310;  6  I^w  Rep.  16;  2  Story,  R. 
349 ;  Morse  v.  Godfrey  etaL,3  Story,  R.  386. 

These  decisions,  it  is  true,  were  not  made  under  this 
section,  but  were  given  in  cases  where  the  question  was, 
whether  an  act  of  bankruptcy  had  been  committed  or  not 
But,  for  the  purposes  of  the  trial,  the  Court  ruled  that  the 
same  construction  applied  to  the  present  case.  The  jury, 
in  order  to  find  the  bankrupt  guilty  of  this,  must  find  that, 
at  the  time  of  making  the  conveyance  or  transfer,  he  was 
conscious  of  his  insolvent  condition,  and  expected  to  be  com- 
pelled to  wind  up  his  business.  It  was  not  enough  that  he 
knew  he  had  not  then  property  enough  to  pay  his  debts,  if 
be  should  be  obliged  to  stop  immediately ;  for  a  person  who 
was  indebted  more  than  the  amount  which  he  possessed 
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might,  if  a  portion  of  his  debts  were  not  yet  due,  believe  he 
should  be  able,  before  the  time  came  round,  to  earn  enough 
to  meet  them.  If  at  the  time,  therefore,  he  did  not  contem- 
plate becoming  insolvent,  he  was  not  within  the  meaning  of 
this  clause  of  the  second  section.  But  if  he  did,  so  far  as 
regards  himself,  perhaps  bankruptcy  was  contemplated. 

But  the  greatest  error  has  been  in  considering  almost  every 
sale  or  payment,  just  before  stopping  payment,  as  an  illegal 
preference.  The  payment  or  conveyance  must  be  for  the 
purpose  of  preferring  a  creditor. 

There  had  been  numerous  decisions  upon  this  point ;  and 
a  number  of  instances  might  be  mentioned,  as  illustrating 
the  question  of  intent.  Thus,  if  a  debtor  went  to  a  particu- 
lar creditor,  hunted  him  up,  picked  him  out  from  the  rest, 
and  paid  him  more  in  proportion  than  he  could  pay  the 
others ;  if  he  elected  to  pay  a  relative  to  whom  he  was 
indebted;  if  the  transfer  or  conveyance  was  done  secretly ; 
if  it  was  out  of  the  usual  course  of  business,  in  a  new,  extra- 
ordinary, or  unusual  manner ;  if  it  was  just  in  the  hurry  of 
going  into  insolvency,  a  day  or  two,  or  an  hour  or  two  before 
making  the  petition ;  if  payment  of  a  debt  was  made  before 
it  became  due ;  or  if  a  debtor  should  convey  away  the  whole 
of  his  property  on  the  eve  of  bankruptcy.  Wakeman  v. 
Hoyt^  5  Law  Rep.  310.  Any  of  these  circumstances  would 
tend  to  show  his  intention  to  prefer  the  creditor  to  whom  the 
payment  or  transfer  was  made. 

On  the  other  hand,  if  the  creditor  had  pressed  hard  for  his 
debt ;  if  payment  was  made  under  the  pressure  of  importu- 
nity, or  threats  of  legal  process ;  if  it  was  in  the  ordinary 
course  of  dealing  between  the  parties ;  these  would  be  cir- 
cumstances tending  to  show  that  some  other  motive  actuated 
the  debtor,  rather  than  the  intention  to  prefer  a  creditor* 
And  where  the  consequences  of  an  act  are  penal,  and  a  fair 
and  honest  motive  is  as  consistent  with  the  act  as  a  fraudu- 
lent one,  the  former  is  of  course  to  be  presumed  to  have  been 
the  real  and  true  one. 
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In  England  a  sale  of  part  of  his  effects  by  one  insolvent  is 
not  fraudulent  and  void,  if  for  a  valuable  consideration,  or 
if  it  be  to  secure  a  surety  or  creditor,  unless  seeking  as  an 
object  to  give  a  preference,  and  to  deprive  others  of  an  equal 
dividend.  Doug.  282 ;  Linton^  assignee,  v.  Bartieit,  3  Wils. 
47 ;  1  Burr.  474,  477.  It  was  of  all  bis  goods  and  prop- 
erty only  two  days  before  a  bankruptcy,  and  to  a  brother 
conveyed,  and  still  good.  Cowp.  124 ;  Hooper  v.  Smith,  1 
Wm.  Black.  R.  441 ;  4  Wheat.  603. 

If  the  transfer  is  in  the  ordinary  way,  and  is  completed 
before  an  act  of  bankruptcy,  the  title  passes.  Cowp.  123. 
Or  if  it  is  a  payment  on  legal  process,  though  the  night  before 
one  becomes  a  bankrupt;  or  if  right  to  be  done,  and  not  a 
mere  design  to  prefer;  or  if  in  pursuance  of  a  previous  agree- 
ment, as  there  it  is  not  a  mere  preference. 

Here  the  conveyance  was  urged  by  the  creditor ;  he  was 
a  surety  also.  It  was  right  he  should  have  been  paid;  and 
the  bankrupt  act  was  not  resorted  to  for  more  than  a  year 
after ;  and,  as  a  matter  of  fact,  it  probably  was  not  a  prefer- 
ence made  from  favor,  and  in  contemplation  and  in  fraud  of 
that  act. 

It  is  bona  fide,  if  done  by  means  of  acts  of  the  creditor, 
his  threats  or  persuasions,  and  it  then  has  a  good  con- 
sideration. 1  Johns.  R.  370;  6  Ibid.  412;  Hall,  503,  575. 
It  is  never  bad,  if  the  debtor  did  not  mean  to  prefer.  1  Burr. 
478,  481 ;  6  Taunt.  109;  7  D.  &  E.  67. 

Beyond  all  this,  a  preference  alone  is  not  a  void  act  at 
Common  Law  or  in  many  States;  neither  is  it  under  the 
bankrupt  law  itself,  unless  looking  to  that  law,  and  mean- 
ing, by  the  preference,  to  thwart  its  policy.  Hence,  though 
a  bankrupt  is  punished  for  making  a  preference,  if  made  in 
contemplation  of  bankruptcy,  as  he  then  forfeits  his  dis- 
charge, because  he  thus  attempts  to  thwart  the  law  whidi 
he  is  about  to  resort  to ;  yet  such  a  preference  by  a  debtor  is 
no  fault  or  crime  in  him,  if  not  contemplating  bankruptcy. 
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Nor  IS  the  creditor  ever  punished,  unless  such  motive  existed 
and  was  known  to  him,  and  certainly  he  is  not  at  Common 
Law;  nor  is  he  under  the  bankrupt  act  to  be  punished,  ex- 
cept so  far  as  to  carry  out  its  policy  against  such  knowing 
misconduct  by  those  about  to  seek  its  aid,  and  others  co* 
operating  with  them.  If  made  here  then  by  the  debtor, 
without  contemplating  a  subsequent  resort  to  the  law,  the 
sale  and  preference  are  not  void  al  all.  Nor  if  made  with 
such  contemplation,  though  culpable  in  the  debtor,  it  is  not 
invalid  as  to  the  creditor,  unless  he  took  the  property  with 
notice  of  what  was  contemplated  ;  and  thus  designedly  co- 
operated against  the  act,  and  did  it  within  the  short  period 
of  two  months  prior  to  the  debtor's  application  for  the  benefit 
of  the  act 

The  purchaser  as  well  as  seller  must  have  intended  fraud, 
else  being  preferred  by  the  debtor  does  not  make  the  act 
void  under  13  Eliz.  Magniac  ei  aL  v.  Thompson^  1  Bald. 
357 ;  8  Wheat  238. 

The  debtor  has  a  right  to  prefer,  and  if  the  creditor  does 
nothing  improper,  it  is  valid.  2  McLean,  C.  44;  7  Wheat 
566 ;  Brooks  v.  Marhury,  1 1  Wheat  78 ;  8  Ibid.  268 ;  4  Wash, 
C.  C.  232 ;  Magniae  ei  oL  v.  Thompson,  7  Peters,  348. 

A  bankrupt  was  originally  defined  to  be  one  who  con- 
cealed his  property,  or  fraudulently  evaded  payment,  and 
hence  his  bank  for  trade  was  broken  up,  and  his  assets 
divided.    2  Bl.  Com.  471,  472,  ch.  31. 

It  was  for  a  wrong  act  of  his,  and  he  was  made  to  feel 
the  penalties ;  so  he  is  to  feel  them,  if  he  tries  to  evade  the 
law.  But  not  innocent  purchasers  or  innocent  creditors, 
whom  he  had  paid. 

The  law  wisely  considers  it  is  better  that  a  preference  of 
this  kind,  which  is  good  at  Common  Law;,  and  when  the 
creditor  does  not  know  of  the  design  of  the  debtor  to  go  into 
bankruptcy,  and  does  not  thus  co-operate  to  defeat  the  policy 
of  that  law,  should  not  be  disturbed  as  to  the  public,  after 
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two  months,  as  before  named,  than  that  such  assets  should 
go  into  a  common  fund  for  all  creditors.  (See  more  cases, 
Comyns,  Dig.  Bankrupt,  C.  9.) 

The  limitations  on  the  doctrine  are  safe,  and  I  see  no 
sufficient  reason  to  change  my  views,  that  this  is  the  true 
construction  of  the  law. 

The  cases  chiefly  relied  on  in  support  of  the  motion  were, 
first,  Peckham  v.  Burrows^  3  Story,  R.  644. 

But  there  the  Court  say  it  decided  no  law,  but  merely  the 
fact,  that  a  conveyance  of  most  of  one's  estate,  on  the  eve 
of  the  bankrupt  law  coming  into  eflfect,  was  in  their  opinioQ 
as  a  fact,  ''in  contemplation  of  the'^  act,  and  a  preference 
of  one  creditor  over  others. 

This  impugns  no  rule  now  laid  down  as  law  for  this  case. 
When  the  Court  afterwards  say,  that  the  creditor  need  not 
know,  though  they  think  he  had  sufficiait  grounds  to  know 
the  debtor  contemplated  going  into  bankruptcy,  the  Court 
chiefly  went  on  its  own  decision  of  this  fact ;  and  so  far  as 
the  remark  goes  beyond  that  into  a  question  of  law,  it  is  not 
sustained  by  the  records,  or  by  the  general  policy  of  the 
bankrupt  act. 

Next,  in  Huichins  v.  Taylor  ei  aL  5  Law  Reporter,  269,  the 
Court  merely  decided  what  was  an  act  of  bankruptcy,  and 
that  in  contemplation  of  bankruptcy  meant  a  state  of  insol- 
vency, as  stated  in  the  trial  of  the  pending  case. 

So  in  Arnold  v.  Maynard  et  al,  2  Story,  R.  349,  the  Court 
merely  settled  what  was  an  act  of  bankruptcy,  and  that  in 
contemplation  of  bankruptcy  must  mean  a  state  of  insol- 
vency. 

So  in  Wakeman  v.  Hoyi,  6  Law  Rep.  310,  the  decision  was 
as  to  what  constitutes  an  act  of  bankruptcy,  and  not  what 
avoids  a  conveyance. 

So,  Albany  Ex,  Bank  v.  Johnson  etaL5  Law  Rep.  313. 

In  Dennet  v.  Mitchell^  6  Law  Rep.  16,  the  opinion  goes  to 
show,  that  it  is  not  in  contemplation  of  bankruptcy  unless 
the  debtor  appeared  to  regard  himself  as  insolvent 
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None  of  these  cases  in  respect  to  the  law,  seem  to  contra- 
vene the  substance  of  what  was  ruled  here ;  and  most  of 
them  relate  to  questions  connected  with  the  bankrupt  and 
his  discharge,  rather  than  his  creditors  or  purchasers. 

There  were  several  other  questions  started  in  the  trial  of 
this  cause  as  to  the  validity  of  the  proceedings  in  bankrupt- 
cy, on  account  of  the  partnership,  the  competency  of  the 
bankrupt  as  a  witness,  &c.  But  as  they  have  not  been 
relied  on  in  argument,  I  refrain  from  going  into  them. 


Oliver  F.  Gbeenb  vs,  William  P.  Bateman. 

When  shingles  were  sold  and  delirered  at  t3*25,  bat  there  was  a  dispute  as  to 
whether  the  •3*26  was  for  a  bunch  or  for  a  thousand  ;  it  was  heldt  that,  unless 
both  parties  had  understandingljr  assented  to  one  of  those  views,  there  was  no 
special  contract  as  to  the  price. 

After  the  dispute  on  this  point  arose,  the  Tendee  offered  to  return  the  shingles,  or 
p^j  for  them  by  the  thousand ;  but  the  vendor  refused  to  accept  them,  and  insist- 
ed on  being  paid  by  the  bunch,  and  then  the  vendee  kept  and  sold  them.  Heldj 
that  the  rule  of  damages  in  assumpsit,  by  the  original  vendor,  was  the  amount  of 
the  proceeds  of  such  sale,  af\er  deducting  a  fair  compensation  for  the  services  of 
the  vendee,  and  not  the  whole  value  of  the  shingles. 

The  plaintiff  having  recovered  on  then  less  than  tSOO,  the  Court  declined,  under 
the  circumstances,  to  allow  costs  to  the  defendant.  Costs  are  not  allowed  to 
defendants  in  such  cases,  unless  for  special  reasons. 

This  was  assumpsit  for  the  payment  for  one  hundred  and 
twenty-one  bunches  of  shingles  sold  by  the  plaintiff  to  the 
defendant  in  June,  1846,  as  he  alleged,  at  the  price  of  $3*25 
per  bunch. 

The  defendant  pleaded,  that  he  never  promised,  and  at 
the  trial  here  this  term,  the  delivery  of  the  shingles  was  ad- 
mitted ;  but  the  defendant  insisted,  that  he  bought  them  at 
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$3*25  per  thousand,  instead  of  $3*25  per  bunch;  and  as 
there  were  but  five  hundred  in  a  bunch,  that  the  plaintiff 
ought  to  recover  only  at  that  rate. 

Much  evidence  was  offered  to  prove  what  the  parties 
meant  as  to  the  price  when  the  shingles  were  delivered. 
The  plaintiff  was  shown  to  be  resident  in  Albany,  N.  Y., 
where  shingles  are  sold  by  the  bunch,  and  the  defendant  in 
Providence,  R.  I.,  where  they  are  sold  generally  by  the 
thousand ;  and  several  witnesses  who  were  present,  and 
others  who  conversed  with  the  plaintiff  beforehand,  were 
introduced  on  both  sides  to  show,  whether  the  plaintiff  meant 
to  sell  at  $3*25  per  bunch,  or  $3*26  per  thousand. 

It  further  appeared  in  evidence,  that  after  the  delivery  of 
the  shingles,  and  the  defendant  came  to  pay  for  them,  the 
plaintiff  refused  to  receive  $3*25  per  thousand,  contending 
that  he  expected  and  sold  them  for  $3*26  per  bunch.  And 
the  defendant,  denying  that  he  so  understood  the  bargain, 
offered  to  the  plaintiff  that  he  might  take  the  shingles  again ; 
but  the  plaintiff  declined  that,  insisting  that  he  had  sold 
them  for  more. 

The  parties  separated  on  this,  the  defendant  not  having 
brought  the  shingles  back  and  tendered  them,  but  proceeded 
to  sell  them  at  retail  for  the  price  of  $4*50  per  thousand. 
The  plaintiff  having  at  once  brought  this  suit,  the  defend- 
ant, during  the  present  session,  paid  into  Court  $202,  in  full 
of  what  he  was  bound  to  pay,  but  offered  no  costs,  as  is  re- 
quired under  the  rule  on  this  subject. 

D.  J.  Pearce,  counsel  for  the  plaintiff;  R.  Greene,  counsel 
for  the  defendant. 

Woodbury,  J.,  instructed  the  jury,  that  the  parties  in  this 
case  relied  upon  a  special  contract  made  at  the  time  of  the 
delivery  of  the  shingles;  and  if  one  was  then  actually  made 
in  fact  and  in  law,  the  amount  recovered  must  conform 
to  it 
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But  la  order  to  constitute  such  a  contract  and  make  it 
binding  on  the  parties,  the  minds  of  both  must  have  assented 
to  the  same  terms. 

If  they  did  not,  there  was  no  aggregailo  mentiism,  no 
agreement  or  understanding  of  both  to  one  sum  or  stipula- 
tion. 

If  one  agreed  to  $3-25  per  bunch,  and  the  other  to  $3-25 
per  thousand,  only  half  as  high  a  price,  there  was  in  truth 
no  contract,  as  it  takes  two,  we  all  know,  both  in  fact  and 
in  law,  to  make  a  contract. 

Had  nothing  been  said  as  to  bunches  or  thousands,  and 
the  sale  was  of  shingles  at  $3*25,  it  might  be  presumed  that 
the  parties  meant  per  thousand,  as  it  was  shown  to  be  usual 
to  sell  by  the  thousand  at  Providence ;  and  it  surely  would 
be  so  presumed  if  a  knowledge  of  this  usage  had  been 
brought  home  to  the  plaintiff,  or  if  he  as  well  as  the  defen* 
dant  had  resided  at  Providence,  and  thus  been  likely  to 
know  and  conform  to  the  usage. 

But  neither  of  these  last  were  proved.  The  evidence  was 
in  truth  the  other  way ;  and  it  also  appeared,  that  the  plain- 
tiff spoke  of  bunches  during  the  trade,  and  his  price  per 
bunch ;  and  the  defendant  spoke  of  thousands. 

The  question  then  arises,  whether  the  jury  are  satisfied 
that  both  parties  assented  to  the  price  of  $3*25  per  bunch,  or 
of  $3*25  per  thousand,  or  to  neither  of  them.  If  one  party 
assented  to  the  first,  and  the  other  did  not ;  or  if  one  party 
assented  to  the  second,  and  the  other  did  not;  then  no 
special  contract  was  made,  which  binds  them ;  but  if  both 
assented  to  either,  and  when  they  came  to  settle  one  of  them 
attempted  to  change  the  terms  and  prove  tricky,  he  is  not  to 
be  exonerated,  if  the  property  was  delivered  on  terms  which 
both  assented  to  at  that  time.  And  in  this  last  event  it  will 
be  the  duty  of  the  jury  to  find  for  the  plaintiff  the  $3-25 
per  bunch  or  thousand,  as  they  conclude  one  or  the  other 
was  agreed  on  by  both,  when  the  shingles  were  delivered. 

VOL.  IL  31 
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If  the  jury,  however,  think  there  was  an  honest  and 
mutual  mistake,  and  both  of  them  never  assented  to  the 
same  terms,  the  idea  of  a  special  contract,  as  either  sets  it 
up,  must  be  abandoned. 

How  do  the  parties  then  stand,  in  such  an  event,  as  to 
their  rights  1 

The  defendant,  when  he  came  to  make  payment,  finding 
that  he  had  not  understood  the  price  as  the  vendor  pro- 
fessed to,  proposed  that  the  sale  be  abandoned,  and  the 
plaintiff  take  back  the  shingles.  This  was  declined  to  be 
done,  and  payment  at  $3*25  insisted  on.  The  counsel  for 
the  defendant  argue,  that,  under  such  circumstances,  the 
plaintiff  must  be  presumed  to  have  agreed,  that  the  defend- 
ant keep  the  shingles  at  only  $3*25  per  thousand. 

But  the  plaintiff,  insisting  that  he  was  entitled  to  more, 
and  would  make  no  arrangement  without  being  paid  more, 
repels  any  inference,  that  he  agreed  to  receive  less.  Such  an 
inference  might  have  arisen  had  he  been  silent,  and  left  the 
property  without  demanding  more,  but  not  when  he  did  the 
contrary. 

Had  the  defendant  then  gone  further  and  returned  the 
articles  to  him,  or  set  them  apart,  and  given  notice  that  he 
should  not  keep  them,  and  had  afterwards  never  intermed- 
dled with,  nor  sold  them,  then,  in  law,  he  would  not  be 
made  liable  for  the  shingles,  except  on  some  special  contract 
duly  proved. 

But,  instead  of  doing  that,  the  defendant  took  the  shingleis 
and  afterwards  sold  them.  Under  such  a  state  of  facts,  if 
no  special  contract  is  satisfactorily  shown,  the  defendant  in 
this  action  of  assumpsit  can  be  made  liable  for  the  price 
received  for  them,  deducting  usual  charges  and  commissions. 
He  is  in  that  view,  in  the  action  of  assumpsit,  treated  like 
a  trustee  or  agent  of  the  plaintiff,  selling  on  his  account  and 
for  his  benefit,  and  it  is  equitable  and  legal  for  both  parties, 
that  having  received  the  money,  he  should  pay  it  over  to 
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the  owner,  after  retaining  a  doe  compensation  for  his  own 
services. 

If  the  plaintiff,  on  the  ground  that  the  special  contract 
had  never  been  understand ingly  completed,  or  if  it  had  been, 
was  refused  to  be  fulfilled,  and  was  repudiated  or  rescinded 
by  the  defendant,  had  gone  and  demanded  the  property,  and 
on  its  not  being  delivered,  had  brought  trover,  he  might 
perhaps  have  been  entitled  to  recover  its  whole  value,  but 
not  so  in  this  form  of  action,  and  on  the  state  of  facts  existing 
here. 

The  plaintiff  is  admitted  to  be  entitled  to  recover  some- 
thing, as  the  defendant  has  paid  into  Court  over  two  hundred 
dollars  for  him ;  but  not  under  the  rule  with  costs. 

You,  therefore,  will  take  no  notice  of  that  in  your  verdict, 
but  find  for  him  as  the  facts  require  under  these  instructions, 
either  $3*25  per  bunch,  or  $3-25  per  thousand,  as  the  con- 
tract may  be  satisfactorily  proved  either  way.  But  if  it  be 
not  so  proved,  you  will  find  the  sum  which  the  defendant 
sold  the  shingles  for,  after  deducting  a  proper  compensation 
for  his  services.  In  either  event,  you  will  allow  interest 
from  the  time  the  defendant  was  bound  to  pay. 

The  jury  returned  a  verdict  for  $3*25  a  thousand,  and 
interest,  and  the  defendant  moved,  that  the  plaintiff  receive 
no  costs,  and  pay  costs  to  him,  under  the  provision  of  the 
Judiciary  act  of  Congress,  passed  September,  1789,  section 
20th. 

The  words  relating  to  this  subject  are,  —  if  plaintiff  in  the 
Circuit  Court  *' recovers  less  than  the  sum  of  $500,"  <'he 
shall  not  be  allowed,  but  at  the  discretion  of  the  Court  may 
be  adjudged  to  pay  costs."     1  Statutes  at  Large,  83. 

Without  this  provision,  the  Court  could  not  probably  give 
costs  to  either  party  in  a  case  like  this,  (1  Peters,  C.  C.  73 ; 
2  Dall.  358;  7  Pet.  483;  16  lb.  97);  because  the  declaration 
on  its  face  claims  less  than  $500,  though  the  ad  damnum 
in  the  writ  is  for  more ;  and  if  the  Court  has  jurisdiction  by 
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the  ad  damnum^  it  is  probably  when  it  does  not  conflict 
with  the  declaration ;  and  hence  in  such  case  of  no  jurisdic- 
tion it  could,  as  a  general  principle,  give  costs  to  neither  side 
any  more  than  the  debt  See  cases  collected  in  Burnkam  v. 
Rangeleffj  2  Woodb.  &  Min.  post. 

But  here  the  Court  is  empowered  to  give  judgment  for  the 
debt,  and  also  in  its  discretion  to  give  costs  to  the  defendant, 
but  not  to  the  plaintiff,  if  he  recovers  less  than  f  500«  Lister 
V.  Green,  8  Cranch,  224. 

It  is  a  sort  of  penalty  imposed  on  the  plaintiff  to  lose  his 
costs ;  and  a  discretion  is  given  to  the  Court  to  increase  the 
penalty,  so  as  to  make  him  pay  costs  to  the  defendant  in  all 
proper  cases,  if  he  recovers  less  than  $500. 

We  are  referred  to  no  precedents  in  this  district,  or  else- 
where, of  the  Court  in  its  discretion  imposing  this  additional 
burden  on  the  plaintiff  in  such  a  case. 

Generally  it  is  a  sufficient  punishment  to  a  party  in  such 
case,  having  an  honest  debt,  to  lose  all  his  costs;  and  gener- 
ally it  is  a  sufficient  remuneration  to  the  defendant  for  being 
summoned  into  a  higher  and  more  expensive  Court  to  pay 
what  he  justly  owes,  to  exonerate  him  from  paying  any 
costs  whatever. 

I  can  conceive  of  cases  where,  without  any  precedent,  it 
might  be  a  sound  exercise  of  the  discretion  given  to  us  on 
this  subject,  to  punish  the  plaintiff  more  and  remunerate  the 
defendant  more. 

Thus,  if  the  claim  of  the  plaintiff  was  a  trivial  or  frivo* 
lous  one,  and  not  as  here  over  $200  in  amount  as  recovered, 
and  more  than  double  that  as  proved  by  some  of  his  wit- 
nesses. 

Or  if  the  suit  seemed  brought  in  this  Court  for  vexation, 
or  the  plaintiff  having  doubtfully  a  real  residence  elsewhere, 
and  the  defendant  dragged  far  from  home  for  trial  at  unne- 
cessary and  aggravated  expense,  and  not  as  here,  the  plaintiff 
permanently  a  citizen  of  another  State,  and  the  defendant 
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sued  at  a  Court  holden  in  the  same  city  where  he  resides, 
and  tried  with  as  little  expense,  inconvenience,  or  delay  as 
practicable. 

In  either  of  these  events,  and  some  others,  which  might 
be  supposed,  it  might  be  discreet  and  just  to  allow  the  de* 
fendant  all  or  a  part  of  his  costs,  though  found  indebted  for 
something. 

But  here,  though  the  defendant  has  not  evinced  a  litigious 
spirit  himself,  and  has  made  advances  towards  settling  the 
matter  at  the  time,  and  since,  by  bringing  money  into  Court, 
and  tims  probably  has  received  a  favorable  and  low  assess- 
ment of  damages  from  the  jury,  yet  he  has  on  neither 
occasion  done  enough  iu  law  to  exonerate  himself  from 
liability ;  and  the  sum  recovered  against  him  is  not  a  trilling 
eiaim,  and  he  has  not  been  harassed  by  its  being  sued  and 
tried  at  a  distance.  We  are  not  satisfied,  therefore,  that  either 
substantial  justice  to  him,  or  any  misbehavior  of  the  plaintiff, 
require  us  to  make  the  latter,  beside  losing  his  own  costs, 
pay  those  also  of  the  defendant. 

Enter  judgment  then  for  the  plaintiff  for  his  debt,  as  found 
by  the  jury,  but  allow  costs  to  neither  party. 


Luther  Buxton  vs.  Coomer  Bowen. 

Where  A.  was  tenant  in  tail  of  one  undivided  half  of  a  tract  of  land  under  a  will, 
and  B  tenant  in  fee  of  the  other  half,  and  a  partition  is  made  between  them,  and 
mutual  releases  signed,  it  binds  only  during  the  life  of  A. ;  and  when  C,  the 
heir  in  tail,  after  the  death  of  A.,  sues  for  the  tract,  or  a  part  of  it,  he  is  entitled 
to  recover  an  undivided  half,  in  it.  Those  holding  under  B.  may  claim  his 
original  half,  as  the  conveyence  to  B.  becoming  void  on  the  death  of  A.,  the  re- 
lease by  B.  should  also  be  void  as  resting  on  the  other  for  its  consideration. 

Semble, 

31* 
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This  was  a  writ  of  entry  to  recover  a  tract  of  land  situated 
in  Smithfield  in  this  State. 

A  trial  was  had  here  on  the  general  issue  at  June  term, 
1843,  and  a  verdict  taken  for  the  demandant,  subject  to  be 
set  aside  or  amended,  as  agreed  in  the  statement  of  facts, 
made  and  argued  at  June  term,  1846. 

The  material  part  of  those  facts  will  appear  in  the  opinion 
of  the  Court. 

Daniels,  counsel  for  demandant;  Robertson,  counsel  for 
tenant. 

WooDBURT,  J.  The  original  owner  of  the  premises  under 
whom  both  parties  claim,  was  Benjamin  Buxten.  It  seems 
to  be  conceded,  that  an  interest  in  them  passed  under  bis 
will,  amounting  to  an  estate  in  tail  to  his  son  John,  and  to 
his  son  James  an  estate  in  fee,  held  in  common  and  undi- 
vided. 

On  the  6th  of  December,  1783,  these  sons  undertook,  by 
a  deed  of  partition,  to  divide  the  premises  equally  between 
them ;  and  released  to  each  other  all  interest  in  the  portion 
each  was  not  to  retain. 

Under  that  partition  the  land  demanded  being  the  share 
assigned  to  him,  was  occupied  by  John  during  John's  life, 
which  terminated  in  1839.  Such  a  partition  deed  could,  of 
course,  convey  legally  to  James  no  more  than  John  owned, 
which  was  only  his  life  estate.  Oregg  v.  Lessee  of  Sayre, 
8  Pet.  252 ;  Sinclair  v.  Jackson,  8  Cowen,  643.  It  could 
not  bind  his  heirs  in  tail,  except  so  far  as  they  might  after- 
wards ratify  it,  (4  Drury  &  Warren,  79) ;  of  which  ratifica- 
tion by  the  demandant  there  is  no  proof,  beyond  bringing 
this  action,  and  that  will  soon  be  considered. 

Had  the  laws  of  Rhode  Island  compelled  a  partition,  and 
carried  it  into  effect  so  as  to  bind  the  heirs  in  tail,  the 
case  would  be  different.  But  this  partition  was  voluntary, 
and  by  an  act  in  pais  of  the  parties,  and  of  course  neither 


NOVEMBER  TERM,  1846.  367 

Buxton  V.  Bowen. 

could  convey  or  release  any  more  interest  than  he  pos- 
sessed. It  would  estop  parties  to  it  and  privies,  but  not 
others.     Jackson  v.  Hasbrook^  3  Johns.  33J.. 

After  John's  death,  his  son  Luther  Buxton,  the  demand* 
ant,  was  entitled  to  the  whole  estate  in  tail,  demised  by  Ben- 
jamin Buxton,  and  which  had  descended  to  him  in  the  whole 
premises^  and  which  was  an  undivided  half;  and  unless  he 
pleased  to  confirm  or  ratify  during  his  life  the  partition 
which  had  been  made,  could  properly  recover  an  undivided 
share  in  any  part  of  those  premises  occupied  by  another. 
Massy  v.  Batwell,  4  Drury  &  Warren,  79. 

Has  he  ratified  it  in  any  way  so  as  to  be  able  to  recover 
for  the  whole  portion  as  divided  and  released  to  his  father? 
or  only  an  undivided  half?    That  is  the  important  question. 

In  discussing  it  at  the  bar,  the  fact  that  his  brother  James 
owned  a  fee  in  half  of  the  land,  and  not  a  life  estate,  seems 
not  to  have  attached  to  it  sufficient  importance.  But  as 
before  named  such  is  the  case,  the  demise  to  James  of  this 
land  being  '^  I  will  that  my  son  James  Buxton,  his  heirs  and 
assigns,  have  the  other  half  of  my  estate."  The  release  by 
James,  therefore,  if  held  valid,  would  pass  to  John  an  estate 
in  fee  in  half  the  premises,  including  those  demanded,  and 
he  would  own  by  the  will  an  estate  in  tail  in  the  other  half, 
and  both  of  these  would  probably,  prinha  facie,  have  justified 
his  claim  in  recovering  against  a  stranger  or  the  releasor  in 
that  deed,  the  whole  tract  apportioned  to  him. 

But  after  his  death,  half  being  in  tail,  would  descend  to 
the  heir  in  tail,  and  the  other  half,  being  a  fee,  to  his  heirs 
generally ;  and  one  of  those  heirs,  like  the  plaintiff,  unless 
sole  heir,  which  is  not  stated  in  this  case,  would  not,  had 
there  been  no  sales  by  John,  be  entitled  to  recover  the  whole, 
but  merely  half  if  heir  in  tail  and  only  a  ratio  with  others, 
if  an  heir  with  them  in  fee. 

In  this  case,  however,  before  his  death,  John  (Feb.  7, 1792) 
conveyed  all  these  premises  in  fee  to  M.  Holbrook  and  others, 
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under  whom  the  tenant  claims;  and  hence  if  the  release  to 
John  by  James  for  half  in  fee  was  valid,  the  title  to  that 
one  half  vested  in  Holbrook ;  and  the  plaintiff  can  recover 
only  the  other  half,  if  heir  in  tail,  and  if  an  heir  in  fee, 
nothing,  as  his  father  had  parted  with  it  These  views  are 
conclusive  against  the  validity  of  the  release  by  the  father,  as 
respects  the  demandant,  after  the  father's  death,  for  the  father 
had  no  interests  over  or  rights  in  this  property  beyond  his 
life,  as  well  as  conclusive  against  the  propriety  of  holding, 
that  he  bringing  this  action  for  the  whole  part  divided  for 
by  John,  ratifies  the  release,  or  should  be  considered  as  doing 
it.  Because  by  such  a  construction  he  would  probably  lose 
forever  the  undivided  half  of  that  portion,  obtained  in  fee 
from  James.  Nothing  could  prevent  this  conclusion,  except 
holding,  that  the  release  of  James  of  all  his  interest  in  that 
portion  which  was  a  fee,  conveyed  in  law,  or  could  be  con- 
sidered as  conveying  an  estate  in  tail. 

Such  a  construction  would  probably  carry  out  the  real 
meaning  of  the  parties,  and  that  is  to  be  attempted,  when* 
ever  justified  by  sound  principle.  But  they  have  not  used 
any  legal  words,  suitable  to  enforce  such  a  meaning;  and 
it  would  be  unjust  to  James  and  his  heirs,  to  hold  that  he 
conveyed  either  a  fee  or  an  estate  in  tail,  indefeasible,  when 
on  his  part  he  received  in  return  for  it,  not  an  estate  in  fee, 
as  he  probably  expected,  or  even  an  estate  in  tail  in  the 
portion  conveyed  to  him,  but  merely  an  estate  during  John's 
life,  as  that  was  all  which  John  possessed  the  power  to  con- 
vey.    5  Mass.  64 ;  8  Cowen,  543. 

The  nearest  justice  of  the  case,  then,  in  respect  to  all 
parties,  and  the  only  course  that  can  be  sustained  by  legal 
principles,  is  to  hold,  that  individuals  situated  like  these, 
one  with  an  estate  in  tail  and  one  with  an  estate  in  fee, 
cannot,  by  a  mere  voluntary  deed  of  release,  make  a  par- 
tition, which  shall  bind  others  than  themselves,  or  them- 
selves, except  during  the  life  of  the  then  tenant  in  tail. 
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After  his  death,  all  interest  obtained  under  the  release  from 
him  ceases.  Then  of  course,  as  in  common  deeds  of  ex- 
change, the  interest  should  in  any  equitable  view  cease  in 
the  other  party,  in  order  to  make  the  operation  of  the  law 
mutual  and  just,  and  because  the  consideration  for  the  release 
by  James  terminates  whenever  the  estate  ends,  which  John 
transferred  to  him.  See  cases  of  deeds  of  exchange,  which 
are  very  technical,  and  apply  here  only  by  analogy  and 
their  justice.  Co.  Litt.  50,  b ;  Provost  of  Eton  v.  Bishop  of 
Witichesier  et  al  3  Wilson,  490.  So  chancery  will  rescind 
in  exchanges  if  tail  on  one  side  fails.     3  Munroe,  56. 

Whether  in  this  mutual  release  such  result  would  follow, 
it  is  not  necessary  to  decide  here,  as  it  is  enough  to  say 
here,  that  the  demandant  is  not  barred,  in  law,  as  to  half, 
whether  James's  rights  are  thus  restored  or  not. 

By  new  releases  the  parties  might,  during  this  demand- 
ant's life,  continue  the  partition  till  his  death,  if  they  wish. 
But  they  are  not  very  likely  to  execute  these,  and  have  not 
done  it.  Then,  and  then  only,  could  the  demandant  oust 
the  tenants  of  the  whole,  who  honestly  and  legally  are  en- 
titled to  all  Jameses  interest  in  the  premises,  viz.  a  fee  in  an 
undivided  half,  and  a  life  estate  in  the  other  half,  as  long  as 
John  lived,  who  had  released  to  James. 

But  John,  owning  only  an  estate  for  life  in  half,  he  of* 
course  could  rightfully  convey  no  more,  and  it  is  now  ended ; 
and  Luther,  the  demandant,  being  now  possessed  of  the 
entailed  interest,  can  recover,  in  this  case,  only  the  undivided 
half  of  the  premises  in  tail,  which  were  originally  devised  by 
Benjamin  Buxton. 

As  it  is  not  necessary  to  decide  more  here,  we  go  no  further. 
But  it  may  not  be  useless  to  add,  that  this  conclusion  will 
probably  enable  James,  and  those  entitled  under  him,  to 
recover  his  undivided  half  in  fee  of  the  whole  land  devised, 
and  will  thus,  as  it  equitably  should,  throw  back  the  claim- 
ants under  both  John  and  James  to  the  position  in  which 
they  stood  before  any  attempt  to  make  a  partition. 
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But  if  this  should  not  be  the^  case,  those  claiming  under 
James's  title  or  interest,  and  not  able  to  get  it  from  John  or 
those  holding  under  him,  without  a  resort  to  law,  may  per- 
haps find  redress  in  John's  covenants  in  his  deed.  He 
undertook  to  convey  a  fee,  when  he  owned  only  a  life  estate, 
and  the  value  of  the  difference  may  well  be  regarded  as  a 
proper  charge  on  his  estate  or  his  heirs,  who  may  hold  suf- 
ficient to  answer  the  demand. 

It  is  gratifying  to  be  informed,  that  in  Buxton  v.  Uxbridge^ 
Worcester  County,  April,  1846,  the  Supreme  Court  of  Massa- 
chusetts has  come  to  a  like  conclusion  as  to  the  rights  of  this 
demandant  in  relation  to  a  part  of  this  tract  of  land.  But 
the  reasons  assigned  for  it  have  not  been  seen,  though  they 
are  understood  in  some  respects  to  differ  from  mine.  [See 
Buxton  V.  Inhabitants  of  Uxbridge,  10  Mete.  87.] 

The  case  of  Bradley  v.  Fuller ^  23  Pick.  1,  has  been  cited 
in  support  of  such  a  partition  ;  but  it  will  be  seen  on  a 
scrutiny,  that  there  the  interest  of  both  parties  were  of  a 
like  character,  and  thus  changed ,  the  whole  nature  and 
operation  of  the  releases. 

Let  judgment  be  entered  for  the  demandant  for  an  undi- 
vided half  in  tail  of  the  premises. 

Note.  —  If  tenant  in  tail  convey  a  fee  simple,  it  is  not 
void,  but  voidable ;  and  if  the  heir  do  not  enter  to  defeat  it, 
but  apparently  confirms  it,  the  title  is  good  in  grantee.  Mcts- 
sy  V.  Batwell,  4  Drury  &  Warren,  79,  Irish  Chancery,  before 
Lord  Ch.  Sugden. 
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Samson  Almy  vs.  Peleo  Wilbur. 
Same  vs.  Same. 

Where  A.  piomiset  B.  to  bay  machinery  of  C,  and  let  B.  have  it  to  use  at  an 
agreed  price  per  yard  for  cloth  made  by  it  at  B.'e  factory,  A.  to  furnish  the  raw 
cotton  and  credit,  B.  towards  payment  for  the  machinery,  with  what  the  cloth  sells 
for  beyond  that  price  and  expenses ;  it  is  not  at  law  a  mortgage  of  the  machinery 
by  B.  to  A.,  because  the  title  did  not  come  from  A.  to  B.,  and  their  agreement 
was  not  made  at  the  time  A.  got  his  title ;  but  if  an  a)>solole  debt  from  B.  to  A. 
existed,  to  be  secured  by  a  mortgage,  and  a  memorandum  at  the  liottom  of  the 
contract  called  the  machinery  collateral  security  for  the  money  paid  for  it  by  A., 
and  in  the  contract  it  was  said  to  be  security  for  the  advance  made,  it  may  be 
deemed  in  equity  a  debt,  though  B.  was  said  to  lie  "  at  liberty  "  to  pay  the  money 
advanced. 

This  contract  may  be  deemed  a  mortgage  of  the  machinery  to  B.  in  equity,  and  A. 
afterwards  could  not  sell  it  legally  to  D.  until  he  bad  paid  B.  all  the  debt ;  so 
that  D.,  knowing  the  circumstances,  or  knowing  enough  to  put  him  on  inquiry, 
could  not  hold  the  machinery  without  paying  B.  the  balance  due. 

Such  a  contract,  though  a  mortgage,  need  not  be  recorded  in  order  to  be  valid  be* 
tween  the  parties  to  it,  or  those  having  notice  of  it.  Possession  by  A.  of  such 
property,  which  had  not  been  his  before  the  mortgage,  is  not  within  the  policy  of 
the  law  as  to  its  being  evidence  of  fraud,  either  if  a  mortgage  or  not.  Nor  is  the 
machinery  under  such  a  contract  in  the  control  and  disposition  of  A.  so  as  to  ren* 
der  it  liable  for  his  debts  to  others,  1  ke  property  of  third  persons,  in  the  power 
and  disposal  of  bankrupts  under  the  special  provisions  of  bankrupt  acts. 

A  bill  in  chancery,  asking  D.  to  account  for  such  machinery  and  its  rents  and  profits, 
may  not  be  sustained  on  that  ground,  though  it  may  be,  when  asking  also,  as 
here,  a  discovery  also,  which  succeeded  in  developing  facts  important,  and  re- 
quested  that  D.  should  redeem  the  property  mortgaged,  or  restore  it,  and  the  rent 
from  it. 

The  statute  of  limitations  pleaded  to  it  was  held  not  to  run  till  the  demand  by  B.  on 
D.  and  a  refusal  to  return  the  machinery ;  the  possession  having  Iieen  given  to  D. 
by  one  having  the  right  to  it,  and  no  tort  or  conversion  was  elected  to  be  consid- 
ered as  committed  by  D.  till  the  demand  and  refusal. 

A.  or  D.  have  a  remedy  against  B.  to  perform  his  contract  on  tendering  the  balance 
due,  and  B.  may  have  relief  in  chancery  from  his  contract  to  convey,  unless  A.  or 
D.  will,  within  a  reasonable  time,  pay  the  balance  due  to  him. 

If  the  statute  of  limitations  run  long  enough  to  bar  a  debt  secured  by  a  mortgage, 
and  has  not  barred  a  bill  or  suit  as  to  the  property,  the  debt  is  protected  by  the 
mortgaged  property,  and  will  not  be  barred  till  a  suit  for  that  is. 

The  first  case  was  a  bill  in  equity,  filed,  and  notice  served 
on  the  respondent,  17lh  October,  1842. 
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It  alleged,  that,  March  7,  1828,  Rdwland  G.  Hazard  &  Co. 
entered  into  an  agreement  with  Christopher  Lippitt  to  assume 
the  payment  of  five  hundred  spindles,  then  purchased  or  con- 
tracted for  by  Lippitt,  and  to  buy  three  hundred  more,  receiv- 
ing from  the  vendors  bills  of  sale  for  all  of  them,  as  security 
for  the  amount  loaned,  not  to  exceed  $10,000 ;  that  Lippitt,  on 
his  part,  agreed  to  use  said  machinery  in  his  factory,  at  Jewett 
City,  Conn.,  in  making  4-4  brown  sheeting,  from  thread  16  to 
18  in  numbers;  receiving  the  cotton  and  delivering  the  goods 
at  Providence,  R.  I ,  at  three  and  a  half  cents  per  yard.    It 
was  further  agreed  that  Hazard  &;Co.  should  perform  all  the 
services  on  their  part,  in  purchases  and  sales,  &c.  without  any 
charge  of  commissions,  except  in  case  of  special  guarantees; 
that  the  profits  arising  from  this  business  should  be  equally 
divided  between  them  and  Lippitt;    that  it  should  begin 
immediately,  and  continue  till  25th  March,  1830;   that  if 
Lippitt's  part  of  the  profits  and  interest  thereon  should  not  be 
sufiicient  at  any  time  to  pay  the  money  advanced  by  Hazard 
&  Co.,  and  to  which  it  was  to  be  applied,  Lippitt  was  to  be 
at  liberty  to  continue  the  business  in  this  way  till  it  did  pay 
the  amount,  or  to  have  the  privilege  to  pay  the  balance  in 
two  years,  with  interest ;  that  on  all  moneys  advanced  by 
either  party,  except  for  the  original  purchase  of  the  machinery 
six  per  cent,  interest  was  to  be  allowed,  and  settlements  made 
semi-annually;  that  the  machinery  was  to  be  held  by  Haz- 
ard &  Co.  only  as  collateral  security  for  the  money  advanced 
and  given  up  to  Lippitt,  on  payment  therefor,  and  till  then  to 
be  kept  insured  by  Lippitt  for  Hazard  &  Co. 

The  bill  next  averred,  that  Hazard  &  Co.  did  assume  the 
payments  for  the  machinery,  and  for  it  and  for  what  they 
purchased  did  advance  $9567*48,  and  took  bills  of  sale  of  it 
in  their  own  names;  and  immediately,  viz.  7th  March,  1828, 
began  to  supply  Lippitt  with  cotton  under  the  agreement,  and 
to  receive  manufactured  goods;  that  they  failed  in  business 
30th  May,  1829,  and  assigned  to  T.  B.  Hazard  and  Charles 
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Low,  for  the  benefit  of  creditors,  all  their  property  in  trust, 
including  this  machinery  and  contract. 

It  was  next  averred,  that,  in  the  year  1829,  the  complain- 
ant agreed  with  R.  G.  Hazard,  as  agent  of  the  assignees,  that 
he,  the  complainant,  would  supply  Lippitt  with  cotton,  under 
and  on  the  terms  of  said  contract,  and  that  he  supplied  it 
accordingly,  and  made  sales,  &c.  until  the  9th  March,  1830, 
when  he  purchased  of  the  assignees  of  R.  6.  Hazard  &  Co. 
sdl  their  interest  in  said  machinery  and  contract ;  but  Low 
and  Fenner,  named  in  the  assignment  or  bill  of  sale,  never 
redeemed  their  half  of  the  contract,  as  provided,  or  paid  any 
part  of  the  expense,  or. furnished  any  cotton  from  1829  to 
1832;  and  thus,  by  their  neglect  and  refusal,  made  the  com- 
plainant, or  acquiesced  in  his  being  solely  interested  in  said 
contract  and  machinery. 

The  bill  further  averred,  that  the  complainant  continued 
to  furnish  cotton  and  make  sales  under  this  contract  till  Sept. 
11,  1832,  from  which  time  Lippitt  refused  and  neglected  to 
apply  for  any  more  cotton  and  to  go  on  further  under  the 
contract,  though  he,  the  said  Lippitt,  had  agreed  to  the  as- 
signment of  the  machinery  and  contract  to  the  complainant, 
and  had  gone  on  with  him  under  it  since  the  assignment. 

The  bill  further  averred,  that  the  complainant,  on  the  18th 
of  August,  1831,  at  the  request  of  Lippitt,  bought  a  double 
speeder,  at  the  price  of  $550,  for  use  in  Lippitt's  mill,  being 
necessary  for  its  successful  operation  ;..and  on  the  11th  of  Sep- 
tember, 1832,  there  was  due  to  the  complainant  $5405*87  under 
the  contract,  and  for  which  the  machinery  was  pledged;  yet 
Lippitt  has  paid  no  part  thereof,  nor  delivered  the  machinery 
to  the  complainant,  but  transferred  the  same  to  the  respon- 
dent, Peleg  Wilbur,  who  now  professes  to  hold  it  exonerated 
from  any  lien  or  claim  by  the  complainant.  It  next  averred, 
that  Wilbur  knew  at  the  time  of  the  transfer  that  the  ma- 
chinery was  pledged  to  the  plaintiff,  and  ought  to  pay  him 
the  balance  due,  and  account  for  the  use  of  the  machinery 
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and  speeder,  but  refuses  to  do  either ;  that  on  the  26th  of 
November,  1836,  he  the  plaintiff,  demanded  the  machinery 
of  Wilbur,  who  refused  to  deliver  it  up ;  and  states  that 
Lippitt  would  be  made  a  party  to  this  bill,  but  residing  ia 
the  State  of  Connecticut,  this  Court  would  have  no  jurisdic- 
tion over  him  in  such  case. 

Several  special  interrogatories  were  then  propounded  to 
Wilbur,  and  the  bill  concluded  with  a  prayer  that  Wilbur  be 
made  to  account  for  the  value  of  the  machinery  and  interest, 
and  for  the  use  of  the  machinery  since  Sept  1832;  or  pay 
the  balance  due  the  plaintiff,  including  the  $560  advanced 
for  the  double  speeder,  with  interest ;  or  restore  the  machinery 
and  speeder,  and  pay  reasonable  rent  since  Sept.  1832. 

The  answer  of  Wilbur  admits  several  of  the  allegations  in 
the  bill,  such  as  the  failure  of  Hazard  &,  Co. ;  their  agree- 
ment, as  set  out,  with  Lippitt;  the  furnishing  of  cotton  and 
the  double  speeder  by  the  plaintiff;  and  the  demand  made 
on  him  by  the  plaintiff's  agent  about  Nov.  25, 1836,  to  return 
the  machinery. 

But  it  denies  any  knowledge  of  the  original  agreement  and 
its  terms,  till  after  a  mortgage  of  the  machinery,  which  he 
avers  was  made  by  Lippitt,  to  himself  and  others,  Dec.  8, 
1835. 

He  further  denies  that  he  then  knew  of  any  assignment  to 
the  plaintiff,  or  any  refusal  by  Lippitt  to  go  on  with  the 
contract,  or  any  assent  by  Lippitt  to  the  above  named 
assignment,  or  to  the  complainant's  holding  said  machinery 
pledged  to  pay  his  claims,  or  any  interest  by  the  plaintiff 
in  the  machinery  itself,  except  on  account  of  the  double 
speeder. 

The  answer  further  alleges,  that  Dec.  1,  1837,  the  respon- 
dent, for  himself,  and  as  attorney  to  the  rest,  conveyed  all 
his  interest  thus  acquired  in  said  machinery  to  Morgan  & 
Fanning;  that  the  complainant  stated  to  him,  while  furnish- 
ing cotton  to  Lippitt,  that  only  a  small  sum  remained  due  to 
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him;  that  the  mortgage  to  Wilbur  conveyed  other  estate, 
and  the  debt  thereby  secured  to  him  was  banajide;  that  from 
September,  1832,  till  the  mortgage  to  Wilbur,  Lippitt  held 
and  used  the  machinery  as  his  own ;  and  the  respondent  be- 
lieved, and  had  reason  to  believe,  that  all  the  complainant's 
claims  had  been  satisfied.  That  after  the  mortgage  to  him,  he 
understood  that  claims  existed  by  Hazard  &  Co.  and  the 
plaintiff  on  said  machinery;  but  Lippitt  denied  their  validity 
on  the  ground  they  were  mortgages,  and  had  never  been 
recorded,  and  hence  were  invalid  as  against  the  defendant ; 
and  that  the  defendant  received  for  his  own  interest  in  said 
mortgage  only  $407-64,  but  as  attorney  for  others  and  him- 
self received,  in  all,  1726-25,  after  deducting  rent,  $1040. 

An  amended  answer  was  filed  by  Wilbur,  which  did  not 
differ  materially,  except  setting  out  some  points  more  in 
detail,  and  pleading  that  no  cause  of  action  had  accrued  to 
the  plaintiff  within  six  years. 

The  evidence  in  the  case  will  be  stated  in  the  opinion  of 
the  Court  so  far  as  material,  except  the  original  contract,  a 
copy  of  which  is  annexed,  marked  (A.) 


"  (A.) 

"This  agreement  made  and  entered  into,  between  Christo- 
pher Lippitt,  of  Jewett  City,  Connecticut,  of  the  one  part, 
and  R.  G.  Hazard  &  Co.,  of  Providence,  Rhode  Island,  on 
the  other  part, 

"  Witnesseth,  —  That  the  said  Hazard  &  Co.  do  hereby 
agree  to  assume  the  payments  of  certain  parcels  of  machinery, 
amounting  to  five  hundred  spindles  and  preparation,  now 
purchased  or  contracted  for,  by  said  Lippitt,  and  also  for 
three  hundred  spindles  and  preparation,  to  be  hereafter  con- 
tracted for  by  him,  the  said  Lippitt,  they  receiving  bills  of 
sale  of  the  same,  as  security  for  the  amount  advanced,  the 
amount  not  exceeding  ten  thousand  dollars.    And  the  said 


376  RHODE  ISLAND. 


Almy  V.  Wilbur. 


Lippitt,  on  his  part,  agrees  to<run  tlie  said  machinery  in  his 
factory  at  Jewett  City,  for  the  benefit  of  the  contracting  par- 
ties, in  manufacturing  cotton  into  4-4  brown  sheetings,  the 
yarn  to  be  spun  from  No.  16  to  No.  18,  well  woven  and  well 
manufactured  in  all  respects,  and  pay  all  proper  and  neces- 
sary attention  to  the  business  of  said  mill,  to  receive  the 
cotton  in  Providence,  and  deliver  the  goods  there;  for  and  in 
consideration  of  which  he  is  to  receive  three  and  one  half 
cents,  cash,  per  yard,  which  is  to  be  in  full  for  the  manufac- 
turing of  said  goods.  The  said  Hazard  &/  Co.  further  agree 
to  pay  all  proper  and  necessary  attention  to  purchasing  the 
stock,  disposing  of  the  goods,  negotiating  drafts,  and  any  and 
all  other  business  which  it  may  be  requisite  for  them  to  attend 
to  in  Providence,  and  charge  nothing  for  the  same,  unless  they 
guarantee  sales ;  in  that  case,  the  usual  guarantee  commis- 
sions to  be  allowed  them. 

'^  It  is  further  agreed,  that  the  profits  arising  from  said  busi- 
ness shall  be  equally  divided  between  the  contracting  parties. 
This  agreement  to  commence  immediately,  and  continue 
until  the  25th  day  of  March,  1830;  and  if,  at  that  time,  the 
said  Lippitt's  part,  or  one  half  of  the  profits  with  the  interest 
thereon,  which  are  to  be  applied  to  the  payment  of  the  money 
advanced,  should  not  be  sufiicient  to  pay  said  advance,  he  is 
to  be  at  liberty  to  continue  until  it  shall  be  paid  for  in  this 
way,  or  to  have  the  privilege  of  paying  the  deficit  with  the 
interest,  from  that  time  in  two  years  from  the  termination  of 
this  contract  It  is  also  understood,  that  interest,  at  the  rate 
of  six  per  cent,  per  annum,  is  to  be  allowed  on  all  amounts 
received  or  paid  by  either  of  the  contracting  parties,  (except 
the  advance,  on  account  of  purchase  of  machinery,)  from 
the  time  at  which  it  was  received,  or  paid,  to  the  time  of 
settlement,  which  is  to  be  semi-annual,  and  balances  then 
due,  to  the  time  of  final  settlement.  The  account  with  the 
factory,  in  consequence  of  this  agreement,  is  to  be  kept  with 
the  Griswold  factory,  and  all  just  charges  against  said  fac- 
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tory,  to  be  as  binding  on  the  contracting  parties,  as  if  entered 

in  their  names. 

Charles  P.  Huntingdon,      3 

James  Stbadman,  Lawyer,  \ 

"  Praoidenee,  Zd  Month,  March  7, 1828. 

<«  Signed,  R.  G.  HAZARD  &  CO. 

CHRISTOPHER  LIPPITT. 
'*  Witness  to  the  agreement  of  the  contracting  parties, 
T.  C.  Carpenter, 
Asa  Steadman. 

'^  It  is  understood  that  the  machinery,  mentioned  in  the 

foregoing  instrument,  is  only  to  be  holden  by  the  said  Hazard 

&  Co.  as  collateral  security  for  the  money  advanced,  and 

that  it  is  to  be  given  up  to  said  Lippitt,  on  his  refunding  the 

said  advance,  until  which  time  the  said  Lippitt  hereby  agrees 

to  keep  it  insured. 

C.  LIPPITT, 

R.  G.  HAZARD  &  CO. 
''Providence,  March  7,  1828." 

In  the  written  arguments  by  counsel  it  is  stated,  that  an 
action  at  law  of  trover  is  also  pending  for  this  machinery  in 
this  Court  between  these  parties ;  and  that  if  the  complain- 
ant on  the  facts  in  this  case  should  appear  to  be  entitled  to 
recover  either  in  this  bill,  or  that  action,  judgment  is  to  be 
rendered  for  the  plaintiff. 

The  action  of  trover  is  the  second  one  at  the  head  of  this 
report. 

Rivers,  and  J.  Whipple,  counsel  for  the  plaintiff;  Potter^ 
and  A.  Greene,  and  jR.  Greene,  for  the  respondent. 

WooDBURT,  J.  This  case  has  some  features  rather  novel. 
No  fraud  or  mistake  is  charged  in  the  bill ;  no  papers  are 
asked  to  be  given  up  or  cancelled ;  nor  any  request  made  of 
an  account  of  profits  and  receipts,  which  grow  out  of  any 
general  copartnership,  or  which  are  very  intricate  and  diffi- 
cult either  to  estimate  or  ascertain;   nor  is  any  specific 
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performance  desired  of  a  contract  made  between  these  par- 
ties, that  has  been  fulfilled  on  the  part  of  the  plaintiff,  and 
not  on  the  part  of  the  respondent 

But  the  complainant  asks  us  to  compel  the  respondent  to 
pay  for  machinery,  which  is  alleged  to  belong  to  the  plain- 
tiff, with  interest  for  the  use  of  it  since  Sept.  11,  1832.  Had 
the  bill  stopped  here,  our  jurisdiction  over  it  in  chancery 
could  not  probably  be  maintained.  But  it  goes  farther,  and, 
averring  that  said  machinery  had  been  pledged  to  R.  G. 
Hazard  &,  Co.  by  Lippitt,  and  by  them  assigned  to  Almy, 
the  complainant,  and  having  afterwards  by  Lippitt  been 
transferred  to  the  respondent,  the  bill  asks  that  be  be  made 
to  pay  the  balance  of  the  sum  advanced  for  said  machinery, 
and  for  a  double  speeder  since,  with  interest  on  the  same ;  or 
to  deliver  up  the  machinery  and  speeder  in  good  order,  and 
pay  rent  and  account  for  profits  for  them  since  Sept.  11, 1832. 

This,  though  rather  inartificially  set  out,  as  an  application 
to  compel  the  holder  of  mortgaged  property  to  redeem  or 
surrender  the  possession  and  account  for  profits,  is  probably 
the  object  contemplated,  and  is  within  the  power  of  a  court 
of  chancery.  Nor  does  any  objection  seem  to  be  taken  to 
this,  as  a  proceeding  in  chancery,  by  the  respondent;  and 
this  perhaps  arises  from  the  circumstance,  that  a  suit  at  law 
in  trover  is  pending  for  the  machinery,  and  is  to  be  consid- 
ered by  agreement  in  connection  with  this,  and  that  the 
plaintiff  is  to  have  judgment,  if,  in  the  opinion  of  the  Court, 
entitled  to  recover  in  either. 

It  would  have  been  better  that  this  agreement  about  those 
suits  had  been  printed  with  the  record,  and  some  particulars 
presented  as  to  what  is  claimed  in  the  suit  at  law,  whether 
including  the  speeder  or  not,  the  time  when  the  action  was 
brought,  the  damages  demanded,  &c.  But  I  now  am  in- 
formed that  it  embraces  all  the  machinery,  and  was  brought 
at  the  same  term,  and  is  for  $10,0U0  damages. 

On  the  aspect  of  the  whole  case  as  now  exhibited  in  the 
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bill,  answer  and  evidence,  it  must  be  confessed  that  not 
much  reason  is  seen  why  ample  redress  may  not  be  had  at 
law  ]  and  when  it  can  be,  this  Court  will  not  usually  sustain 
proceedings  in  chancery  to  obtain  relief  See  CarpetUer  v. 
Providence  Ins.  Comply,  4  How.  185. 

But  on  proper  averments,  giving  to  this  Court  jurisdiction 
in  equity,  it  can,  in  proper  cases,  and  will  sustain  proceed- 
ings once  duly  begun  there,  though  a  good  remedy  exists  at 
law.  Much  more  will  it  be  done  if  the  relief  here  is  more 
full  or  appropriate.  See  Foster  v.  Swasey,  2  Woodb.  & 
Minot,  217 ;  Pierpont  v.  Fowls,  Ibid.  23. 

A  discovery  here  was  first  asked  of  facts  useful  in  a  trial 
at  law  or  equity,  and  the  bill  may  have  been  necessary  to 
compel  it. 

After  having  failed  to  elicit  any  thing  material,  or  having 
succeeded,  a  Court  of  Chancery  frequently  dismisses  the  bill, 
and  lets  the  party  use  the  evidence  at  law  which  he  has  thus 
obtained  \  but  this  will  not  always  be  done  where  the  dis- 
covery has  succeeded  in  material  respects. 

Especially  will  it  not  be,  if  the  lapse  of  time,  or  some  other 
circumstance,  would  now  render  relief  at  law  impracticable 
or  defective,  or  so  difficult  as  to  justify  this  Court  in  continu- 
ing its  jurisdiction  in  equity  over  the  case,  having  once  legit- 
imately got  possession  of  it.  It  may  be  for  a  disclosure  as 
well  as  for  the  payment  of  a  mortgage  of  personal  property 
by  the  holder  of  it ;  or  it  may  be  for  a  restoration  of  it  spe- 
cifically; and  if  not  doing  that,  by  being  compelled  to  pay 
its  value. 

A  bill  in  equity  lies  to  get  possession  of  a  pledge,  so  as  to 
sell  it  and  pay  the  debt,  or  foreclose  redemption,  unless  pay- 
ment is  soon  made.    2  Story,  Eq.  Jur.  ^  1008. 

Equity  alone  at  first  allowed  redemption  after  the  day  of 
payment  had  passed,  and  thus  got  jurisdiction  over  mort- 
gages, (Ibid.  %  1014;)  and  sometimes  perhaps  on  the  ground 
that  accident  prevented  payment,  or  a  mistake,  or  that  a 
trust  existed. 
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A  pledgee  may  force  payment  in  equity,  or  get  the  article, 
and  has  a  right  to  sell.  2  Story,  Eq.  Jur.  §  1032.  Sometimes 
without  suit;  if  the  pledgee  is  in  possession,  a  pledgor  cannot 
regain  possession  unless  tendering  the  balance  due.  Ibid. 
§  1033. 

As  to  mortgages  and  pledgee,  the  suits  are  usually  between 
the  original  parties;  but  here  the  plaintiff,  as  a  good  assignee, 
may  enforce  the  contract,  and  the  defendant,  as  a  second 
mortgagee  in  possession,  may  well  be  held  liable  to  pay  the 
first  mortgage,  or  surrender  the  property,  to  be  sold  and 
applied  first  to  discharge  the  first  lien.  1  Story,  Eq.  Jur. 
^  484,  486. 

I  say  nothing  farther,  as  to  the  accounting  here,  or  a 
special  partnership  giving  jurisdiction,  as  this  bill  is  not  to 
settle  the  quasi  partnership  concern  or  its  accounts,  but 
rather  in  that  view  the  title  to  some  of  the  property  one  of 
the  partners  put  in. 

There  may  have  been  some  idea  here  that  chancery  had 
jurisdiction  of  the  matter,  because,  if  not  a  mortgage,  there 
was  a  trust  connected  with  the  delivery  of  the  machinery  to 
Lippitt  under  the  contract,  that  he  might  have  a  conveyance 
of  the  same,  on  paying  the  amount  advanced;  or  that,  in 
such  an  event,  Lippitt  might  be  entitled  to  a  specific  per- 
formance of  the  contract,  and  have  a  written  transfer  to 
himself  of  the  machinery. 

And  there  is  little  doubt  there  was  such  a  trust,  if  not  a 
mortgage,  evidenced  in  some  degree  by  the  possession  of  the 
machinery,  and  making  part  payments  towards  the  money 
advanced;  and  such  a  contract  as  this  could  be  enforced  so 
as  to  compel  the  holder  of  the  property  to  convey  to  Lippitt 
on  a  tender  of  the  amount,  if  the  want  of  mutuality  should 
not  appear  and  defeat  it,  —  that  is,  the  want  of  a  mutual 
imperative  obligation  on  Lippitt  to  pay  and  buy. 

But,  notwithstanding  such  a  trust  or  contract  here,  they 
were  in  favor  of  Lippitt,  and  not  the  complainant,  and  are 


NOVEMBER  TERM,  1846.  381 


Almy  9.  Wilbur. 


not,  and  could  not  be  set  out  by  the  latter  as  any  ground  for 
his  recovery  of  the  property. 

The  only  use  he  can  make  of  such  a  trust  or  contract  is 
by  way  of  evidence  ;  furnishing  some  reason  or  excuse  why 
Lippitt  was  allowed  under  them  so  long  to  have  possession  of 
the  machinery,  and  thus  rebutting  the  inference  from  that 
possession,  that  any  absolute  title  existed  in  Lippitt 

But  one  prayer  in  this  bill  may  be  deemed  a  request  to 
enforce  the  payment  of  a  mortgage  of  personal  property ; 
and  though  not  against  the  mortgagor,  yet  it  is  against  his 
assignee,  claiming  a  right  and  title  to  the  mortgaged  prop- 
erty, and  hence  in  equity  bound  to  pay  the  balance  due  or 
surrender  the  mortgaged  property,  or,  if  that  is  destroyed  and 
lost,  to  pay  its  value.  This,  and  the  material  disclosures 
asked,  do,  in  my  view,  give  to  us  jurisdiction  in  equity. 

This  is  more  important  to  the  defendant  than  the  plain- 
tiff, as  the  latter  has  a  suit  at  law,  in  which  he  can  re- 
cover, if  not  in  equity  and  with  less  embarrassment  than 
in  equity ;  and  the  jurisdiction  is  therefore  retained  on  this 
side  of  the  Court,  rather  than  the  other  alone,  because  it 
gives  the  defendant  certain  equitable  benefits  he  would  not 
enjoy  at  law  in  converting  his  contract  into  a  mortgage,  and 
also  in  obtaining  allowances  as  to  the  debt  of  the  plaintiff, 
and  his  own  responsibilities  for  the  machinery,  which  could 
not  be  given  to  him  in  the  suit  at  law.  Having  jurisdiction 
then  in  this  way,  I  shall  proceed  to  submit  some  views  on 
the  further  merits  of  the  case,  as  they  strike  my  mind  after  a 
careful  examination;  and  shall  grant  redress  to  the  plaintiff, 
if  he  seems  entitled  to  any,  on  all  the  facts  and  equities  of 
the  case. 

It  is  the  better  view  of  the  facts  at  law,  that  the  interest  in 
the  machinery,  originally  purchased  by  Lippitt  and  that  pur- 
chased by  Hazard  &  Co.  became,  by  the  bills  of  sale  of  it 
from  the  makers  or  former  owners  to  Hazard  &,  Co.,  and  by 
their  payment  of  all  the  consideration,  vested  absolutely  in 
them. 
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Their  interest  also  became,  by  the  transfer  of  their  as- 
signees, duly  vested  in  the  plaintiff,  as  likewise  was  vested 
the  interest  in  the  double  speeder,  which  the  plaintiff  alone 
bought,  and  never  conveyed  to  any  one.  They  both  stood 
as  his  in  Sept.  1832,  when  Lippitt  stopped  taking  cotton  of 
the  plaintiff. 

The  objections  to  this  view  arise  from  two  sources,  and 
will  be  considered  before  examining  the  transactions  subse- 
quent to  1832. 

The  first  source  of  exception  is  in  the  original  contract, 
under  which  Hazard  &  Co.  advanced  the  consideration,  and 
took  a  conveyance  of  the  title  from  third  persons.  That  is 
a  written  contract  with  Lippitt,  and  is  a  part  of  the  evidence 
in  the  case. 

But  in  considering  the  objection  resting  on  a  part  of  this 
contract,  it  is  to  be  remembered,  in  the  outset,  that  the  title 
of  Hazard  &  Co.  to  the  machinery  was  not  conveyed  to  them 
in  it  by  Lippitt,  though  it  is  singular  that  this  important 
fact  is  not  distinctly  set  out  in  the  bill ;  nor  is  it  pretended 
that  the  consideration  of  that  conveyance  came  from  Lippitt 
at  first. 

Theirs  was  then  a  perfect  and  absolute  title  at  law  from  a 
third  person,  and  obtained  by  acts  and  writings  and  pay- 
ments, sufficient  to  vest  and  complete  it  in  Hazard  &  Co. 
entirely,  without  any  aid  from  the  contract  with  Lippitt. 
But  that  contract  led  to  it,  and  was  connected  with  it,  and 
therefore  must  be  considered.  It  could,  however,  hardly 
change  that  conveyance  at  law  to  a  conditional  title  or  a 
mortgage,  as  the  parties  to  it  were  not  the  same. 

In  the  next  place,  it  was  not  made  at  the  time  of  the  bills 
of  sale  to  Hazard  &  Co.  Now  at  law  a  defeasance,  to  make 
an  absolute  deed  of  land  a  mortgage,  must  generally  run  to 
the  grantor,  and  be  of  the  same  date.  See  the  cases  in 
Shapley  v.  Ratigeley,  1  Woodb.  &  Min.  213. 

But  such  a  contract  might  create  duties  and  obligations 
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between  the  parties  to  it,  in  trust  or  otherwise,  which  at  law 
as  well  as  in  equity  Courts  would  go  far  to  protect  by  dam- 
ages or  enforce  specilScally,  whenever  an  equitable  ground 
for  interference  was  established. 

How  is  that  here?  The  contract  stipulated,  that  after 
Hazard  &  Co.  should  take  conveyances  of  the  machinery 
and  pay  for  it,  limiting  their  advance  to  $10,000,  Lippitt 
might  run  it  in  his  factory  on  the  terms  which  are  detailed 
in  the  statement  of  the  case  from  the  bill.  The  parties  seem 
to  have  expected,  that  in  about  two  years,  i.  e.  by  March 
25,  1830,  half  the  prolSts  might  enable  Lippitt  to  pay  for 
the  machinery.  But  if  they  did  not,  he  was  at  liberty  to 
pay  for  it  from  other  sources  in  two  years  more,  or  proceed 
further  with  this  arrangement  Interest  was  not  to  be  paid 
on  this  advance;  but  probably  the  half  profits  were  allowed 
to  Hazard  &,  Co.  instead  of  that  and  their  commissions  for 
sales.  Here  the  body  of  the  agreement  closes,  and  standing 
alone,  except  for  one  expression  as  to  the  bill  of  sale  to  R. 
Hazard  &,  Co.,  being  ''  security  for  the  amount  advanced," 
would  leave  little  doubt  that  the  matter  was  a  mere  special 
contract  by  Hazard  &  Co.  to  buy  the  machinery  of  others,  and 
lease  it  to  Lippitt  on  certain  terms.  By  those  terms  Lippitt 
might  earn  money  and  pay  Hazard  &/  Co.  for  it,  or  might 
abandon  that  interest  and  never  pay  for  it,  at  his  option,  but 
be  liable  for  rent  or  interest,  unless  these  were  compensated 
by  the  rate  at  which  Lippitt  let  Hazard  &  Co.  have  the 
cloth,  while  Lippitt  continued  to  carry  it  to  them.  But 
unfortunately,  after  the  body  of  the  contract  closes,  and 
after  the  signatures  and  attestation  of  witnesses,  a  memoran- 
dum is  made  and  signed,  which  has  created  much  of  the 
difficulty  as  to  the  true  construction  of  it.  It  is  in  these 
words :  — 

''  It  is  understood,  that  the  machinery,  mentioned  in  the 
foregoing  instrument,  is  only  to  be  holden  by  the  said  Hazard 
&0  Co.  as  collateral  security  for  the  money  advanced,  and 
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that  it  is  Xo  be  given  up  to  said  Lippitt  on  his  refunding  said 
advance,  until  which  time  the  said  Lippitt  hereby  agrees  to 
keep  it  insured." 

Now  the  impression,  that  this  made  the  bills  of  sale  from 
third  persons  to  Hazard  &  Co.  a  mortgage,  or  that  it  con- 
verted the  title  of  Hazard  &  Co.  into  that  of  mere  pawnees, 
is  probably  not  tenable  at  law,  however  it  might  be  in  equity. 
I  entertain  no  doubt,  that  the  parties  regarded  it  in  effect  as 
a  mortgage  or  pledge,  though  flung  into  the  form  of  a  mere 
special  contract,  either  for  greater  security  to  those  advancing 
the  money,  or  to  save  writing  two  instruments.  Both  parties 
seem  at  times  to  have  talked  of  the  machinery  as  pledged  or 
mortgaged  to  secure  the  original  sum  paid. 

In  another  view  it  might  not  be  a  mortgage  at  law,  as  it 
IS  doubtful  whether  any  debt  existed  in  favor  of  Hazard  & 
Co.  against  Lippitt  which  he  was  bound  to  pay,  and  to  re- 
cover which  they  could  bring  against  him  a  separate  suit 
Such  is  not  the  express  language  of  the  contract. 

But  a  debt  must  exist  in  order  to  sustain  the  position,  that 
this  was  a  mortgage,  there  being  generally  no  mortgage 
without  a  debt,  if  connected  with  money. 

Here  Lippitt  was  "  at  liberty  "  to  buy  the  naachinery  on 
paying  the  original  price.  But  he  was  not  expressly  bound 
in  any  clause  for  that  purpose,  to  buy  and  to  pay.  He 
seems  rather  to  have  been  left  at  liberty  to  do  as  he  pleased. 
Conway^ s  Ex^r»  v.  Alexander ^  7  Cranch,  218,  237 ;  4  New 
Hamp.  K.  130. 

Even  in  equity  there  must  generally  be  mutuality  to  con- 
stitute a  mortgage,  or  trust,  or  any  thing  tantamount  to 
either ;  that  is,  there  must  be  an  imperative  obligation  to  pay, 
on  the  one  hand,  or  have  been  an  actual  payment  or  good 
consideration  passed  from  the  cestui  que  trusty  or  no  good 
foundation  exists  for  a  promise  or  obligation  to  convey  on 
the  part  of  the  trustee.  See  cases  collected  in  Tufts  v. 
Tufts,  Mass.  Dist.  1848 ;  Brashier  v.  Graiz^  6  Wheat.  528, 
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539;  Dehne  v.  Delane,  7  Bro.  P.  C.  279;  6  Ves.  818;  4 
lb.  66. 

But  going  to  the  other  words  used,  as  to  the  machinery 
being  held  as  ^'  security  for  the  amount  advanced,"  and  in 
the  memorandum,  being  promised  ''to be  given  up"  on  Lip- 
pitt's  paying  the  advance,  a  debt  is  perhaps  sufficiently 
recognissed  and  impUed  in  the  contract  itself,  and  could  be 
enforced  as  a  debt  in  equity,  if  not  at  law;  and  it  seems 
to  me,  that  I  should  not  do  justice  between  these  parties, 
unless  I  held  this  to  be  a  mortgage  at  least  iu  equity,  and 
look  jurisdiction  in  the  case  in  equity  on  the  grounds  before 
named,  in  order  to  enforce  what  is  legal  and  moral  as  to 
all. 

The  cases  in  equity  have  gone  so  far  as  to  consider  that  a 
mortgage,  which  is  in  form  absolute,  but  where  the  relation 
of  lender  and  borrower  had  existed,  or  great  inequality  of 
consideration  was  paid,  or  possession  long  left  in  the  mortgar 
gor,  or  a  defeasance  promised,  and  a  variety  of  other  circum* 
stances,  detailed  in  Hunter  v.  Marlboro\  2  Woodb.  &,  Min. 
168 ;  and  Bentky  v.  Phelpsy  2  Ibid,  post,  and  cases  there 
cited.    See  also  Porter  v.  Nebon,  4  N.  Hamp.  R.  130. 

But  still  the  idea  of  a  debt  due  runs  through  most  of  the 
cases,  deemed  to  be  mortgages  there ;  and  it  probably  existed 
here,  a  debt  to  be  paid  in  a  peculiar  manner,  but  still  a 
debt. 

The  whole  object  in  the  purchase,  and  all  the  relations  of 
the  parties  to  the  subject,  show  the  advances  made  by  R. 
Hazard  &  Co.  were  to  be  considered  by  them  in  substance 
as  a  debt,  —  a  debt  to  be.paid  in  a  special  way,  if  the  debtor 
pleased,  till  1832 ;  but  a  debt  in  the  outset  as  well  as  after- 
ward, and  secured  by  letting  the  lenders  take  the  original  title 
from  the  vendors,  rather  than  the  latter  conveying  to  the 
debtor,  and  he  to  the  lenders. 

So  the  memorandum  manifestly  intended  to  compel  Haz- 
ard &  Co.  to  give  up  the  machinery  to  Lippitt,  if  he  paid 
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for  it,  and  in  that  way  to  hold  it  only  as  security  for  the 
sums  advanced,  as  is  mentioned  in  the  body  of  the  instru- 
ment And  if  Lippitt  had  at  any  time  paid  the  amount 
advanced,  a  Court  of  Law  in  an  action  against  R.  Hazard 
&  Co.  would  give  ample  damages  for  a  refusal  to  release  the 
title  to  Lippitt,  and  a  Court  of  Chancery  would,  in  that  event, 
probably  compel  a  specific  performance  of  this  branch  of 
the  agreement  Bumham  v.  Rangeley^  1  Woodb.  &  Min. 
7 ;  Bentley  v.  Phelps^  2  lb.  post 

Surely  they  would,  unless  it  was  void  for  the  want  of  a 
mutual  obligation  on  the  part  of  Lippitt  to  pay  for  and  buy 
this  machinery. 

The  question,  whether  this  was  a  mortgage  or  not  at  law, 
is  very  important ;  as  the  party  has  a  suit  at  law,  and  may 
yet  abandon  this  bill,  and  rely  on  that  suit  And  if  not  a 
mortgage  at  law,  the  contract,  as  a  mere  agreement  about 
personal  property,  need  not  be  recorded  probably  in  any 
State.  Swift  et  al.  v.  Thompson^  9  Conn.  63 ;  TcUeott  v. 
Wilcox,  lb.  134. 

Every  one  knows  that  such  contracts,  when  not  mort- 
gages, are  never  required  either  to  be  recorded  or  brought  to 
the  knowledge  of  subsequent  purchasers,  as  mere  contracts 
about  personal  estate. 

There  would  be  no  harm  to  Lippitt  in  viewing  this  con- 
tract as  a  mortgage,  and  hence  as  a  debt  by  Lippitt,  except 
it  would  extend  the  original  liability  of  Lippitt  to  pay  for 
the  machinery  otherwise  than  by  profits  on  the  contract 
That  is  of  no  consequence  in  this  suit,  unless  being  deemed 
a  mortgage  in  equity,  as  it  must  then  be,  it  need  not,  under 
the  Connecticut  statute,  be  recorded  in  order  to  be  valid. 
Transactions  are  deemed  mortgages  in  equity,  which  are 
not  always  in  law.  Flagg  v.  Mann^  2  Sumn.  487;  4  Johns. 
Ch.  189. 

The  statute  of  Connecticut  appears  to  relate  to  mortgages 
in  law,  and  must  be  so  construed  of  course,  where  not  other- 
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wise  reasonable.  But  more  of  this  hereafter,  and  on  it  I 
shall  give  no  decisive  opinion,  none  being  found  to  be  neces- 
sary; and  though  recording,  or  a  change  of  possession,  or 
notice  of  a  mortgage,  may  usually  be  proper,  yet  it  may  not 
be  so  necessary  to  prevent  frauds  on  purchasers  and  creditors 
of  the  mortgagor  in  cases  like  this,  as  in  others,  where  he 
had  before  the  mortgage  owned  and  controlled  the  property. 
First,  then,  was  a  change  of  possession  necessary  ?  and  next, 
was  recording?  It  was  not  necessary,  under  the  13th  of 
Elizabeth,  made  to  protect  creditors,  or  the  27th,  made  to 
protect  purchasers,  unless  the  vendor  was  the  debtor,  or  the 
prior  seller  was. 

Where  A.  is  a  debtor,  and  sells  property  or  mortgages  it, 
then  the  possession  ought  to  accompany  the  title,  as  a  gen- 
eral principle ;  but  if  it  does  not,  that  circumstance  alone 
does  not  vitiate  the  sale.  Cadogan  v.  Kennett^  Cowp.  434 ; 
Portland  Bank  v.  Siacey^  4  ^ass.  662. 

I  am  aware  that  some  cases  hold,  if  the  possession  be  not 
then  changed,  it  is  conclusive  evidence  of  fraud,  or  per  se 
fraud.  Swift  ei  al.  v.  Thompson,  9  Conn.  63,  134.  While 
others  consider  it  so  as  against  subsequently  attaching  credi- 
tors, but  not  against  purchasers. 

But  the  better  doctrine  seems  to  be  as  to  a  case  like  this, 
even  if  it  be  a  mortgage,  that,  at  Common  Law,  (3  Cow. 
166 ;  1  Pick.  389 ;  2  lb.  607,)  in  case  of  a  mortgage  of  per- 
sonal property,  if  possession  be  not  changed,  it  is  not  even 
prima  facie  evidence  of  fraud.  Ash  v.  Savage^  6  N.  Hamp. 
R.  547 ;  4  Mason,  634 ;  1  Pet.  449  ;  5  Greenl.  *R.  309.  See 
Leland  v.  The  Medora,  2  Woodb.  &  Min.  92 ;  1  J.  J.  Marsh. 
223 ;  Lewis  et  al,  v.  Howard,  2  Halst.  R.  82. 

Certainly  possession,  retained  by  the  mortgagor,  is  not 
per  se  fraudulent,  but  may  be  honest,  and  so  explained 
satisfactorily.  De  Wolf  v.  Harris,  4  Mason,  635 ;  Ibid. 
312, 637 ;  Bissell  v.  Hopkins,  3  Cow.  166, 189,  note ;  1  Pick. 
288,  389 ;  4  Bing.  458. 
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It  is  some  evidence  of  fraud,  but  not  conclusive.  1  Bald. 
C.  C.  533,  634 ;  SmUh  v.  Acker,  23  Wend.  653 ;  1  GaU.  419. 

In  the  present  case  the  conveyance  was  from  a  third  per- 
son, while  in  9  Conn.  63,  it  was  from  a  former  owner  and 
possessor  still  retaining  it  Colbt/  etal  v.  Cressy^  5  N.  Hamp. 
R.238. 

In  these  cases  of  an  absolute  sale,  possession  so  retained 
is,  as  in  TtDytufs  case,  a  badge  of  fraud,  but  not  conclusive 
upon  it,  unless  it  be  admitted  there  is  a  trust,  or  it  cannot  be 
explained  without  a  trust  Cobum  v.  Pickering,  3  N.  Hamp. 
R.  424 ;  Parker  v.  Paiiee,  4  N.  Hamp.  R.  178 ;  TYask  v. 
Bower9,  lb.  309;  Haven  v.  Law,  2  lb.  13;  1  Burr.  474, 
477. 

In  all  these  cases,  the  true  inquiry  is,  where  no  statute 
exists,  what  was  the  intent  in  not  changing  the  possession  ? 
If  it  was  to  benefit  the  vendor,  to  give  him  a  secret  trust  or 
advantage  or  interest  not  parted  with,  and  not  appearing  on 
the  face  of  the  contract,  the  jury  should  hold  it  satisfactory 
evidence  of  fraud.  But  if  it  was  a  part  of  the  contract,  as 
it  usually  is  in  mortgages,  and  more  especially  so  in  those  of 
real  estate,  if  it  was  consistent  with  the  situation  and  rights 
of  the  parties,  was  open,  public  and  honest,  it  should  not 
be  satisfactory  evidence  of  fraud.  See  Leland  v.  The  Medora, 

2  Woodb.  6c  Min.  92. 

It  is  not  evidence  of  fraud  if  a  mortgagor  retains  posses- 
sion by  the  terms  of  the  contract     United  ISates  v.  Hooe  et  oL 

3  Cranch,  75 ;  1  Pet  449. 

By  the  principle  of  the  Civil  Law  the  mortgagor  retains 
the  use  of  the  thing  pledged,  unless  there  is  a  special  agree- 
ment to  have  it  go  to  the  mortgagee  to  be  used  for  the 
interest.    Kaufman's  Mackeldey,  383. 

The  mortgagor  may  then  aliene  the  article  mortgaged, 
but  it  passes  subject  to  the  prior  mortgage,  and  if  aliened 
without  the  consent  of  the  prior  mortgagee,  it  is  by  the  Civil 
Law  regarded  as  a  species  of  theft    Ibid. 
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The  first  mortgagee  may  enforce  his  right  against  every 
subsequent  possessor.    Ibid.  384. 

He  who  is  prior  in  tempore  is  potior  in  jure  in  all  these 
cases,  unless  the  subsequent  mortgage  or  lien  is  of  a  higher 
grade,  or  made  to  preserve  the  thing  mortgaged.  Ibid.  392. 
Such  as  the  prior  lien  of  the  government  for  debts  or  taxes, 
and  the  bottomry  subsequently  made  of  a  vessel  in  order  to 
repair  her.  Ibid.  388,  389.  See  Ldandr.  The  MedorOj 
2  Woodb.  6c  Min.  92. 

Several  of  the  decisions,  which  are  supposed  to  conflict 
with  these  views,  have  been  caused  by  an  inadvertent  con- 
formity to  the  words  and  principles  of  the  English  bankrupt 
laws  and  the  adjudications  under  them,  when  they  are  not 
at  all  in  force  here. 

Here  no  conveyance  having  been  made  by  Lippitt  to  the 
plaintiff,  nor  any  previous  title  having  been  in  him,  none  of 
these  cases  are  in  point,  which  arise  at  Common  Law,  or 
under  the  statute  of  Elizabeth ;  and  the  only  question  is, 
whether  Hazard  6c  Co.,  by  merely  allowing  him  to  have 
possession  of  the  machinery  under  the  contract  till  Sept. 
1832,  were  per  se  guilty  of  a  fraud ;  not  whether  buying  of 
him  and  leaving  him  in  possessipn  would  be  evidence  of  a 
fraud. 

The  act  of  21  James  1st,  as  to  bankrupts,  makes  any  pro- 
perty left  in  their  possession  and  control,  by  the  true  owner, 
or  with  his  consent,  liable  to  be  retained  and  go  to  the  credi- 
tors of  bankrupts  as  a  part  of  their  assets,  on  the  ground 
that  they  were  enabled  thereby  to  obtain  new  and  additional 
credit.  7  D.  &  E.  228 ;  8  Ibid.  82 ;  1  Bet.  P.  82 ;  Doug.  303 ; 
1  Ves.  Sen.  348,  369 ;  1  Atk.  166 ;  Burr.  1502 ;  Cr.  El.  550, 
696 ;  1  Hals.  260. 

But  a  power  to  dispose  of  or  sell  must  be  allowed  or  given 
by  the  true  owner  to  bring  a  case  within  this  statute.  Jar^ 
man  v.  WooUoton  et  al  3D.  6c  E.  622 ;  Coains  v.  Forbes, 
Ibid.  322. 
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The  language  of  21  James  1st,  is,  —  "if  any  person  shall 
become  a  bankrupt,  and  at  such  time  shall  by  the  consent 
of  the  true  owner  hare  in  his  possession,  order  and  disposi- 
tion any  goods  whereof  he  shall  be  the  reputed  owner,  and 
take  upon  him  the  sale,  alteration  or  disposition  as  owner," 
the  commissioners  on  his  estate  may  sell  the  same,  &c.  3  D. 
fc  R  622. 

In  this  case  there  is  no  pretence,  that  the  true  owner  con* 
sen  ted  or  gave  authority  that  Lippitt  should  dispose  of  or 
sell  this  machinery. 

So,  if  the  bankrupt  is  in  possession  for  a  specific  purpose 
of  goods  of  another,  his  assignees  cannot  hold  them.  Coop. 
Bank.  L.  320,  321 ;  1  Atk.  186 ;  Doug.  303;  3  D.  &  E.  316; 
6  lb.  212.  Such  as  to  manufacture  or  use  for  a  particular 
object,  as  here ;  for  he  then  has  not  the  right  to  sell  as  in 
case  of  goods,  and  the  bankrupt  law  applies  to  merchants 
and  selling^  and  buying,  and  not  to  other  claims. 

Not  if  possessed  as  debtor,  or  in  right  of  a  wife,  her  separate 
estate,  or  as  factor.  This  was  also  a  peculiar  provision  of 
the  bankrupt  system,  not  existing  at  Common  Law,  and  of 
course  was  not  applicable  under  that  system  even  in  Eng- 
land, except  to  merchants  and  others  coming  within  its  pro- 
visions. 

Nor  is  a  mere  temporary  possession  for  a  special  purpose 
considered  there  within  this  principle  as  the  taking  posses- 
sion is  not  then  an  act  done  to  appear  as  owner.  1  P.  Wms. 
318;  3  lb.  185.  So  in  Cadogan  v.  Kennetty  Cowp.  434, 
though  that  was  not  the  case  of  a  bankrupt.  Collins  v. 
Forbes,  3  D.  &  E.  316,  was  like  the  present  case. 

I  am  not  aware,  that  the  statute  of  James  can  be  con- 
sidered as  in  force,  without  the  express  enactments  of  the 
bankrupt  system,  which  do  not  now  exist  here.  Nor  is  there 
any  analogy,  which  justifies  their  adoption,  unless  in  point 
of  fact  the  evidence  shows  that  a  person,  becoming  an  insol- 
vent, was  allowed  by  the  true  owner  to  have  possession  and 
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control  of  property,  which  he  had  not  bought,  and  have  it 
for  the  purpose  of  getting  credit  and  to  mislead  others.  Bank 
of  Portland  r.  Siacey,  4  Mass.  R.  663;  9  Johns.  197;  Bac. 
Abr.  ''Bankrupt"  F.  There  is  no  pretence  that  this  was 
the  design  here. 

Most  of  the  cases  reported  in  England  are  under  this 
special  bankrupt  act;  and  even  that  never  could  apply 
where  the  possession  was  given  not  to  dispose  of  the  article 
but  for  honest  purposes  and  conformed  to  them,  as  to  a 
written  contract  oir  deed.  J.  Buller,  in  3  D.  &  E.  621,  note. 
As  if,  on  a  quasi  lease,  or  a  contract  to  apply  half  the  profits 
of  its  use  towards  the  purchase ;  or  wool  to  be  manufactur- 
ed, &c. 

Otherwise  the  principle  would"  be,  that  every  possessor  of 
property  could  pass  the  title,  whether  he  had  any  or  not 
beyond  mere  naked  possession,  which  has  never  been  the 
law  in  this  or  perhaps  any  other  country.  Spring  et  oL  v« 
Coffin^  10  Mass.  R.  33 ;  Jarman  v.  WooUoton  et  al.,  per  Ld. 
Kenyon,  in  3  D.  d&  K  620. 

And  though  in  such  case,  as  in  many  others,  the  public 
might  mistake  where  the  real  title  was,  and  the  possession 
for  a  length  of  years  might  induce  the  world  to  think  the 
title  had  gone  with  it,  yet  every  purchaser,  if  not  every 
creditor,  must  run  some  risk  as  to  title  when  he  buys,  be^ 
yond  mere  possession,  and  must  inquire  at  his  peril  into  the 
real  truth  as  to  ownership.  Caveat  emptor  is  the  Common 
Law  maxim. 

The  original  insurance  showed,  also,  that  Lippitt  admitted 
the  title  to  be  in  Hazard  &  Co. ;  and  it  was  continued  for 
them  by  Lippitt  from  1828  to  1830,  the  year  after  their 
failure.  After  that  Lippitt  seems  to  have  insured  in  his  own 
name,  though  it  is  not  pretended  he  got  any  new  title  or 
power  till  1832  or  1835. 

It  is  possible,  that  in  some  cases  the  possession  of  property 
may  be  such  by  a  bailee,  or  conditional  owner  or  mortgagor 
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or  consignee,  as  to  get  credit  on  them,  and  bind  them  for  the 
debts  of  the  holder  of  the  property  in  possession.  Hussey  et 
aL  V.  Thornton  et  al,  4  Mass.  R.  407.  Such  as  the  case  of 
a  sale  and  actual  delivery  under  it,  but  void  for  fraud  prac- 
tised, yet  till  avoided,  a  purchaser  from  the  occupant  with* 
out  notice  of  any  original  fraud  will  hold ;  for  the  former 
owner  has  allowed  him  not  only  to  appear  as  owner,  but  to 
act  so,  and  sell  if  he  pleases. 

So  in  Rhode  Island  by  statute,  the  consignor  is  deemed 
owner,  to  be  liable  for  advances  in  case  of  consignments  of 
goods  to  sell,  (Rev.  Stat,  of  1844,  p.  279,)  if  the  consignee 
be  not  aware  he  was  not  owner.  So  of  an  agent  to  sell  in 
possession  of  them,  he  is  deemed  owner  to  cover  new  ad^ 
vances,  not  for  old  debts. 

But  here  it  is  hardly  possible  to  suppose  there  was  not 
notice  enough  to  put  Wilbur  on  inquiry,  and  even  to  be 
satisfied  of  the  main  facts.  Or  that  Lippitt  had  any  right, 
as  agent,  to  sell  this  machinery  like  merchandise,  or  as  a 
consignee,  when  he  merely  had  it  to  use  as  a  mechanic  till 
paid  for  or  returned. 

A  change  of  possession  not  being  required  by  law  in  this 
case,  or  that  possession  should  accompany  the  title  of  the 
mortgagee,  how  is  the  law  as  to  the  necessity  of  recording 
the  mortgage  ? 

The  requirement  as  to  that  is  by  statute  alone. 

By  the  statute  of  Connecticut,  (Ed.  1839,)  title  2,  mort- 
gages of  chattels  or  machinery,  if  recorded  as  mortgages  of 
real  estate,  are  good,  thoiigh  possession  be  not  taken  by  the 
mortgagee.  And  p.  391,  title  57,  deeds  of  real  estate  are 
not  good,  except  against  the  grantor  and  his  heirs,  unless 
recorded. 

It  is  by  no  means  certain,  that  the  not  recording  of  a 
mortgage  of  machinery  renders  it  void,  if  the  possession  be 
not  changed,  when  by  the  terms  of  the  mortgage  the  pos- 
session was  to  be  retained  for  use.     (See  ante.) 
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But  if  it  was,  the  mortgage  here  was  known  by  Wilbur 
to  exist,  and  this  both  in  law  and  equity  has  long  been 
deemed  equivalent,  or  a  substitute  for,  recording.  For  where 
by  statute  a  mortgage  must  be  recorded,  notice  of  a  prior 
mortgage  to  put  a  party  on  inquiry,  is  sufficient,  though 
the  mortgage  be  not  recorded.  4  Greenl.  R.  27 ;  8  N.  Hamp. 
R.  264 ;  22  Pick.  544 ;  Stowe  v.  Meserve,  13  N.  Hamp.  R. 
60. 

A  second  mortgagee  with  notice  of  a  prior  one  is  barred 
by  it  8  Cowen,  260.  So  an  assignee.  2  Hall,  63 ;  4  Dall. 
153. 

There  is  no  reason  why  this  principle  should  not  apply  to 
mortgages  of  personal  property  as  well  as  of  real. 

Again,  whether  an  equitable  mortgage  like  this  need  be 
recorded  or  not,  I  do  not  find  it  necessary  to  decide ;  but  the 
following  cases  throw  some  light  on  the  question.  1  Yes.  Sen. 
64;  2  Johns.  Ch.  603;  9  Johns.  163;  15  lb.  656 ;  10  lb.  467; 

1  Younge  &  Jer.  121 ;  16  Yes.  430 ;  3  Atk.  650 ;  1  Sch.  &; 
Lef.  100 ;  5  Bam.  &  Aid.  147.  It  is  very  doubtful,  whether 
equitable  mortgages,  as  liens,  imless  maritime  ones,  can  be 
allowed  to  prevail  against  third  persons,  unless  recorded,  or 
notice  of  them  otherwise  exists.    2  Lewis  &  Stuart,  224 ; 

2  Story,  Eq.  Jur.  ^  1020 ;  3  Eq.  Ca.  Abr.  615. 

Having  disposed  of  these  questions,  it  is  next  contended, 
that  other  grounds  should  defeat  a  recovery  by  the  plaintiff. 
Some  arguments  and  authorities  have  been  submitted  to 
show,  that  the  business  between  Hazard  &  Co.  and  Lip- 
pitt  was  that  of  a  copartnership  business,  and  is  to  be  gov- 
erned by  the  rules  applicable  to  such  transactions. 

It  may  have  been  a  quasi  partnership  under  the  contract, 
so  far  as  regards  what  was  to  be  done  in  making  and  selling 
cloth,  and  dividing  and  applying  the  profits.  But  that  ar- 
rangement was  a  matter  distinct  from  the  title  and  interests 
of  the  parties  in  the  capital  and  machinery  which  was  to 
be  furnished  and  employed. 
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As  to  this,  which  is  the  main  question  here,  Lippitt  was 
to  furnish  the  building,  water  power,  and  labor  in  manufao 
turing,  &c. ;  and  Hazard  &  Co.  to  furnish  the  machinery, 
not  costing  over  $10,000,  and  buy  the  cotton,  and  sell  the 
cloth  without  commissions,  except  paying  three  and  a  half 
cents  per  yard  for  making,  and  keeping  half  the  profits,  and 
applying  the  other  half  in  Lippitt's  behalf,  towards  paying 
Hazard  &  Co.  for  the  machinery. 

But  all  this,  it  will  be  seen,  does  not  change  the  title  of 
Hazard  &  Co.  to  the  machinery  till  paid  for  by  Lippitt,  any 
more  than  it  changes  Lippitt's  title  to  the  mill  he  was  to  fur- 
nish. If,  however,  either  party  afterwards  neglected  to  fulfil 
his  portion  of  the  special  contract  or  partnership,  if  any  one 
pleases  to  call  it  so,  that  would  give  a  remedy  for  redress  on 
the  contract.  But  it  would  not  aflfect  the  title  to  what  was 
owned  by  each,  and  would  furnish  no  set-off  as  to  either 
party  in  actions  between  either  of  them  and  other  persons, 
to  enforce  their  rights  and  titles  in  their  own  property. 

Hence  if  Lippitt  suffered,  as  he  pretends,  by  cotton  not 
being  furnished  longer  to  him  by  the  assignees  of  Hazard 
&  Co.,  Lippitt  had  his  remedy  against  them  in  an  action  if 
they  violated  the  agreement ;  but  he  did  not  thereby  become 
entitled  to  mortgage  or  sell  their  machinery,  or  convert  it  to 
his  own  use,  until  he  had  paid  all  they  had  advanced  on 
account  of  it  for  him.  So  in  respect  to  the  possession  being 
calculated  to  mislead,  the  point  that  it  was  held  under  a 
quasi  partnership  might  be  important  to  rebut  any  inference 
of  fraud  from  such  a  possession,  but  would  not  otherwise 
bear  on  the  title.  It  would  explain  the  possession  as  honest 
and  necessary  to  carry  out  the  partnership,  and  would  repfel 
any  intention  to  give  credit,  or  enable  Lippitt  to  get  credit  by 
possessing  and  using  as  his  own  what  was  not  his  own. 

In  that  view,  this  idea  of  a  partnership  in  the  use  of  the 
machinery  might  be  very  important,  if  the  case  otherwise 
looked  like  one  fraudulent  and  deceptive,  so  as  otherwise  to 
be  void. 
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But  this  view  would  not  subject  the  machinery  to  be  taken 
for  a  private  debt  of  one  of  the  partners,  much  less  subject 
it  to  be  sold  or  mortgaged  by  one  for  his  separate  debt, 
when  it  was  not,  like  merchandise,  possessed  even  for  part- 
nership purposes,  with  a  view  of  being  sold  at  all.  Rogers 
e(  al  V.  Batchehr  et  al,  12  Peters,  221 ;  17  Ves.  403,  404; 
Story  on  Partn.  41. 

The  other  source  of  objection,  that  the  title  of  the  plaintiff 
is  not  clear  and  perfect,  exists  in  the  claims  set  up  by  Low 
Sc  Fenner  to  some  interest  in  the  machinery,  in  conjunction 
with  Hazard  &  Co.,  or  as  a  portion  of  their  assignees. 

Low  &,  Fenner  seem  to  claim  an  interest  in  the  original 
contract,  by  some  arrangement  other  than  the  assignment,  to 
them  and  others,  of  Hazard  &  Co.'s  estate. 

But  it  is  proved  so  imperfectly,  and  was  repudiated  by 
them  so  absolutely  at  first,  and  is  so  clearly  shown  to  have 
been  never  fulfilled  by  them,  that  I  find  judgment  has  once 
been  rendered  in  this  Court  against  their  claim  under  any 
such  contract.    Kendall  v.  Almy  et  cU.  2  Sumn.  298. 

In  respect  to  the  claim  of  Low  &  Fenner,  merely  as  being 
one  of  the  assignees  of  Hazard  &  Co.,  it  is  to  be  presumed 
they  declined  to  act  under  that  assignment,  and  acquiesced  in 
the  other  assignees  taking  the  control  of  all  Hazard  &  Co.'s 
interest  and  conveying  it  to  Almy.  They  assented  to 
Almy's  holding  the  whole.    2  Sumn.  294. 

It  was  an  assent  or  ratification  of  what  had  been  done  by 
AJmy.  Such  seem  to  be  the  facts  as  now  developed ;  and  it 
cannot  be  permitted  to  them,  or  their  assigns,  to  blow  hot 
and  cold  as  to  the  same  transaction ;  and  at  one  time  disclaim 
all  interest,  and  refuse  to  go  on ;  and  at  another  to  insist  on 
an  interest,  when  it  is  likely  to  prove  advantageous. 

In  answer  to  another  objection,  that  the  assignment  to 
Almy,  the  plaintiff,  is  not  proved  to  have  been  made  at  all, 
and  hence  that  his  right  to  recover  fails,  it  is  sufficient  to 
say,  that  the  bill  alSBirms  it  was  made  before  the  mortgage  to 
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the  defendant ;  and  the  answer  does  not  deny  this  averment,* 
but  merely  denies  any  knowledge  of  it  before  the  mortgage. 

Another  objection  still  is,  that  the  assignment  to  the  plain- 
tiff, though  produced,  is  not  proved  to  have  been,  in  fact, 
executed  at  its  date. 

But  the  execution  of  it  being  established,  it  must  be  pre- 
sumed to  have  taken  place  at  its  date,  until  the  contrary 
appears.  See  Best  on  Presumptions,  116;  United  States  v. 
Libby,  1  Woodb.  &  Min.  221. 

The  date  was  four  or  five  years  previous  to  the  mortgage. 
Beside  this,  all  the  evidence  shows  that  Almy  proceeded  to 
furnish  cotton  under  it,  as  if  owner  of  the  machinery,  and 
even  to  purchase  more  machinery  at  Lippitt's  request  before 
the  mortgage  to  the  defendant  It  appears,  further,  that 
Lippitt  was  informed  by  Almy  and  Hazard  the  day  after  the 
assignment,  that  Almy  had  become  the  owner,  and  Lippitt 
so  treated  him  afterwards. 

Whether  the  defendant  had  notice  of  this  or  not,  is  of  no 
consequence  in  respect  to  the  title  having  thus  become  actu- 
ally vested  in  the  plaintiff.  I  should  not  be  surprised  if  Almy 
took  the  conveyance  to  oblige  Lippitt,  as  well  as  secure  his 
own  claim,  and  that  R.  G.  Hazard,  as  he  swears,  was  to 
render  future  assistance  in  prosecuting  the  business.  This 
will  account  for  much  in  the  case,  otherwise  extraordinary, 
e.  g.  the  continued  interest  and  future  active  part  taken  by 
R.  G.  Hazard ;  also  the  willingness  of  Almy  to  consult  the 
Hazards  before  buying  more  machinery,  and  his  anxiety  to 
have  Lippitt  buy  the  machinery  and  pay  the  balance ;  and 
Alniy's  reluctance  to  go  on  longer,  when  Low  began,  in  1832, 
to  set  up  claims  to  the  property,  which  he  had  before  repudi- 
ated, and  to  speak  of  his  (Almy's)  own  interest,  (that  is, 
probably  independent  of  what  had  been  assigned,)  as  small, 
it  being  only  the  cost  of  the  double  speeder. 

The  real  beneficial  interest  seems  chiefly  to  have  been  in 
R.  G.  Hazard,  the  original  advancer  of  the  money  for  the 
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machinery,  and  then  in  Almy  only  as  his  assignee,  except 
for  the  double  speeder.  R.  G.  Hazard,  wishing  to  pay  his 
own  plebts,  would  be  most  anxious  naturally  for  Lippitt  to 
go  on  and  pay  this  money;  and  when  Lippitt  suspended 
or  stoppied  doing  it,  R.  G.  Hazard,  had  his  interest  not 
been  assigned  and  in  other  hands,  would  probably  himself 
never  have  permitted  matters  to  sleep  as  these  did  ;  and  had 
Almy  owned  all  the  machinery  in  his  own  right,  and  not  felt 
bound  to  consult  R.  G.  Hazard,  as  being  chiefly  interested, 
and  he  oflen  absent,  would  himself  probably  have  taken 
earlier  and  more  decisive  steps  about  it 

Thus  matters  stood,  when  in  September,  1832,  Lippitt, 
ceasing  to  apply  to  the  plaintiff  for  cotton,  or  to  insure  the 
property  for  him,  or  to  bring  cloth  to  him  for  sale  under  the 
contract,  a  condition  of  things  new  in  some  respects  begun ; 
the  time  for  paying  for  the  machinery  otherwise  than  with 
cloth  had  just  expired. 

But  there  is  no  pretence  in  any  of  the  evidence,  that  Lippitt 
had  then  paid  the  original  advance  by  means  of  half  the 
profits,  or  in  any  other  way,  except  some  confessions  of  the 
plaintiff  sworn  to  by  C.  L.  Lippitt,  the  son  of  Lippitt ;  nor  is 
there  any  pretence  from  any  quarter  that  the  title  was  then 
released  to  him,  or  was  asked  to  be  released,  or  in  any  way 
became  invested  in  Lippitt,  except  as  inferred  from  other 
acts.  It  happens  that  their  intercourse  then  ceased,  and  that 
Lippitt  continued  to  use  the  machinery  alone  and  indepen- 
dent of  the  contract,  and  insured  it  for  himself.  Almy  ought 
then,  for  any  thing  which  appears,  to  have  instituted  pro- 
ceedings to  recover  his  machinery,  or  enforce  a  collection  of 
the  balance  of  the  debt  still  due  to  him. 

But  that  this  change  of  conduct  by  Lippitt  did  not  happen, 
in  consequence  of  the  advances  having  been  all  paid  by 
Lippitt  to  Almy,  is  very  clear  from  the  account' now  exhib- 
ited by  Almy  and  annexed  to  his  bill,  and  the  balance  not 
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pretended  by  Lippitt,  who  is  a  witness,  ever  to  hare  been 
paid. 

In  March,  1830,  he  seems  in  a  letter  to  concede  that  some- 
thing like  88000  was  still  due ;  so  in  1830  and  1831  that  a 
considerable  debt  still  existed.  Indeed,  he  annexes  a  corres* 
pondence  with  Low,  in  1832  and  1833,  after  the  breaking 
off  with  Almy,  from  which  it  seems  that  Low,  though  before 
denying  he  was  interested,  then  set  up  to  Lippitt  some  rights 
under  the  contract,  but  did  not  comply  with  the  terms  of 
the  assignment  by  paying  half  of  the  advance. 

In  that  correspondence  he  speaks  of  Lippitt's  paying  the 
balance  to  him  in  February,  1832 ;  then  more  in  detail  in 
October,  1832,  and  November  of  the  same  year ;  and  April  20, 
1833,  it  seems  to  be  still  unsettled,  and  a  balance  recognized 
by  Lippitt  as  due. 

In  1835,  also,  it  is  testified  by  T.  R.  Hazard,  that  Lippitt 
and  the  defendant  both  admitted  money  to  be  due  for  the 
original  advance.  But  the  difficulty  as  to  the  part  interest, 
set  up  by  Low,  probably  was  one  cause,  beside  others  before 
adverted  to,  which  prevented  the  going  on  longer  with  Almy, 
and  delayed  a  settlement  of  the  balance,  till  the  conflicting 
rights  of  Almy  and  Low  were  adjusted. 

It  seems  that,  in  1835,  a  suit  was  instituted  by  T.  C. 
Kendall,  as  assignee  of  Low  4*  Penner,  v.  Thonuts  R.  Haz^ 
ard  ei  al,,  which  brought  in  question  the  title  of  Low  to  half 
the  profits  received  by  Almy,  and  it  turned  out  to  be  defec- 
tive, and  he  could  not  recover  them.  The  cotton,  in  the 
mean  time,  was  bought  by  himself,  (Lippitt,)  the  defendant 
being  his  indorser. 

Another  reason  for  not  going  on  under  the  contract,  though 
the  machinery  remained  not  paid  for,  as  stated  in  another 
affidavit  by  Lippitt,  was  the  advice  of  Almy,  not  to  do  it,  as 
Almy  probably  had  got  nearly  enough  to  pay  his  own  ad- 
vance for  the  double  speeder,  (and  that  may  be  what  he 
referred  to  in  talking  with  Lippitt's  son)  and  advised  Lippitt 
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that  the  other  parties  being  bankrupt,  he  (Lippitt)  might 
lose  the  cloth  or  the  profits  on  what  he  let  them  have. 

But  Lippitt  did  not  pretend,  then,  that  any  more  of  the 
original  advance  had  been  paid,  than  is  now  admitted  by  the 
plaintiff. 

Perhaps  Lippitt  could  have  sued  R.  G.  Hazard  or  his  as- 
signees, had  he  wished  them  to  go  on  and  furnish  cotton  and 
he  furnish  cloth  on  the  terms  of  the  contract ;  and  possibly 
they  might  have  been  able  to  have  compelled  Lippitt  to  work 
up  their  cotton  on  those  terms ;  or  if  not,  to  exonerate  them 
from  liability  longer,  to  convey  to  him  the  machinery,  and 
to  let  them  retake  it,  and  therefore  lose  the  use  of  it,  or  the 
interest  or  its  value. 

Neither,  however,  seemed  to  move  in  that  direction,  and 
hence  some  countenance  is  given  to  the  idea  that  the  pay- 
ment had  been  completed ;  and,  without  the  counter  admis^ 
sions  and  confessions  concerning  this,  the  rest  might  be 
sufficient  to  show  it  after  so  long  a  lapse  of  time. 

The  defendant  avers  in  his  answer,  also,  —  but  it  is  sup- 
ported only  by  the  general  facts  just  named,  and  C.  Lippitt's 
evidence,  —  that  little  remained  due  to  the  plaintiff,  and  that 
C.  Lippitt  therefore  informed  the  defendant,  in  Dec.  1835, 
when  the  mortgage  was  executed  to  him,  that  the  original 
advance  had  been  paid,  and  the  title  became  good  in  Lippitt^ 

But  from  other  averments  in  his  answer  it  would  seem, 
that  he  and  the  other  mortgagees  rather  supposed  that  the 
plaintiff  had  forfeited  or  lost  any  title  he  otherwise  might 
have  had,  by  not  recording  what  was  regarded  by  them  as 
a  mortgage  to  him  by  Lippitt. 

That  is  the  chief  reliance  in  the  argument  as  well  as 
answer ;  and,  from  other  facts  in  the  case,  it  would  be  proba- 
ble that  they  knew  the  claim  of  Hazard  &  Co.  still  to  be 
due,  and  found,  from  the  abrupt  departure  of  one  of  the 
firm,  who  came  to  see  about  it,  that  a  suit  would  be  com- 
menced for  the  machinery.    Hence  they  had  executed  the 
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mortgage  of  this  and  other  estate  in  haste  to  the  defendant, 
a  brother-in-law,  and  to  others,  in  order  to  give  them  pref- 
erences in  his  expected  faihire,  and  secure  the  property  from 
the  assignees  of  Hazard  &  Co.,  if  they  could,  on  the  ground 
of  so  long  possession  undisturbed,  or  the  invalidity  of  what 
they  were  advised  was  in  law  a  prior  mortgage,  unre- 
corded. 

However  the  real  truth  may  be  as  to  the  motives,  that 
prompted  to  the  mortgage  to  the  defendant  and  others,  by 
Lippitt,  it  is  certain  that,  for  any  evidence  which  appears  in 
the  case,  the  plaintiff,  as  assignee  of  Hazard  &  Co.  still  bad 
t&e  legal  title  to  the  machinery,  and  that  Lippitt's  interest  at 
law  was  merely  an  executory  right,  under  a  contract  to  have 
the  machinery  conveyed  to  him  after  paying  the  balance  due 
for  the  original  consideration  advanced  for  it;  or,  in  equity, 
the  rights  of  a  mortgagor — a  balance  still  unpaid.  Hecur 
Wilbur,  his  assignee,  must  prove  such  a  payment  or  tender 
of  it  before  having  any  right,  even  in  equity,  to  the  title. 

In  law,  Lippitt  could  have  no  real  title  till  an  actual  con- 
veyance from  Almy ;  and,  instead  of  the  weight  of  evidence 
on  this  point  being  in  favor  of  the  defendant,  even  if  his 
answer  on  it  be  responsive  to  the  bill,  which  is  questionable, 
it  is  the  other  way ;  and  the  presumption,  as  just  shown, 
from  several  leading  facts  conceded,  as  well  as  positive  evi- 
dence, is,  that  the  debt  had  never  been  fully  paid. 

As  this  then  is  deemed  to  be  a  mortgage  in  equity,  and 
mortgages  must  be  recorded  in  Connecticut  if  the  mortgagee 
be  not  in  possession,  it  becomes  material  whether  Wilbur 
then  knew  of  these  facts  as  to  the  title  or  not  His  knowl- 
edge is  controverted  in  the  evidence,  and  denied  in  his 
answer.    I  have  before  suggested  that  he  had  notice  of  it 

All  the  circumstances  of  the  relationship,  which  existed 
between  Wilbur  and  Lippitt,  the  consulting  with  him  at  first 
and  throughout  in  respect  to  his  business ;  Wilbur  being  his 
indorser  and  taking  this  mortgage  soon  after  Hazard  claimed 
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the  machinery,  and  urged  a  settlement ;  and  the  reasons  set 
up  at  first  for  avoiding  Hazard's  title ;  that  his  was  a  mort- 
gage, but  had  not  been  recorded ;  all  turn  the  scales  in  favor 
of  the  probability  of  knowledge,  sufficient  at  least  to  put  him 
on  inquiry,  and  bind  him  by  any  lien  or  title  then  outstand- 
ing. 

We  have  before  shown  that  such  a  mortgage  is  good 
against  all  having  notice  of  it.  In  all  cases  in  England  and 
in  this  country,  where  there  is  a  general  provision,  that  a 
conveyance  not  recorded  is  void,  it  is  either  by  a  settled  con- 
struction or  express  words,  made  void  only  as  to  third  persons, 
i.  e.  subsequent  purchasers  or  creditors,  without  notice  of  the 
first  conveyance.  2  John.  Ch.  603 ;  1  John.  216 ;  Colby  v. 
Kennision,  4  N.  Hamp.  R.  262. 

In  France  it  was  otherwise.  Co.  Lit  290,  6,  Hargrave's 
note ;  Wydit  v.  BarweU,  19  Yes.  439. 

Having  such  knowledge,  then,  as  to  the  existence  of  a 
mortgage,  Wilbur  cannot  then,  in  law  or  equity,  object  to 
its  not  being  recorded,  and  is  bound  by  it  and  all  its  inci- 
dents and  consequences,  as  if  it  was  recorded.  Hence  he 
has  only  Lippitt's  rights  or  interests,  if  he  had  this  know- 
ledge ;  or  if  he  had  not,  and  notice  or  knowledge  was  not 
necessary,  he  obtained  merely  Lippitt's  interests. 

Next,  what  was  that  interest?  It  was  a  right  under  the 
contract  to  use  the  machinery  in  conformity  to  the  contract, 
and  to  have  it  conveyed  to  him  on  payment  of  any  balance 
due  on  the  advances  made  for  it  by  Hazard  &  Co.  and  the 
plaintiff. 

In  December,  1837,  without  any  evidence  of  any  increased 
title  or  power  over  the  machinery,  except  an  increased  lapse 
of  time  from  three  years  to  five  since  the  machinery  had 
been  run  under  the  contract  towards  paying  the  advances 
by  half  the  profits,  and  which  had  conferred  no  additional 
title,  nor  created  any  bar  or  estoppel,  the  defendant  under- 
took to  sell  the  machinery  outright  to  Morgan  &  Fanning.     . 

34* 
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And  he  did  this  though  notified  in  November,  1836,  by  R. 
G.  Hazard,  of  the  plaintiff's  claims  from  him  by  assignment  to 
the  machinery,  and  refused  to  deliver  it  up  on  this  notice* 
This  sale  was  a  tort  or  wrong,  which  would  render  him 
liable  to  an  action  of  trover  for  the  value,  as  did  the  refusal, 
on  a  demand  made  by  the  agent  of  the  plaintiff,  to  deliver 
up  the  property  in  November,  1836. 

The  rule  of  damages  in  trover  would  be  the  true  value  of 
the  machinery  when  sold,  and  interest  thereon  given  in  the 
nature  of  damages,  whether  the  value  was  more  or  less  than 
the  machinery  sold  for,  or  the  interest  more  or  less  than  any 
rents  or  use. 

But  in  equity  the  rule  is,  treating  the  matter  as  a  mort- 
gage, to  require  Wilbur  to  pay  only  the  balance  due ;  and 
hence,  if  less  than  the  value  of  the  machinery  and  interest 
since  1835,  to  let  him  have  the  benefit  of  it;  but* if  not  less, 
to  return  the  machinery  itself;  and  if  destroyed,  then  to  pay 
its  value  and  interest,  unless  Wilbur  did  not  own  the  whole, 
or  have  the  beneficial  interest  in  the  whole. 

In  the  supplemental  answer  in  this  case  the  statute  of 
limitations  is  pleaded,  and  must  be  considered. 

It  could  properly  begin  to  run  only  from  the  demand  and 
refusal,  or  from  the  time  of  the  sale,  if  the  plaintifT  choose 
to  and  legally  could  treat  that  as  a  tort  But  the  plaintiff 
does  not  choose  to  regard  any  prior  act  as  a  conversion, 
without  any  removal  of  the  machinery,  or  refusal  to  deliver 
it;  and  there  is  no  evidence  of  any  prior  tort;  the  posses- 
sion taken  by  Wilbur  under  the  mortgage  of  Lippitt's  in- 
terests not  being  necessarily  a  tort,  but  rightful,  if  meaning 
to  use  and  account  for  it  under  the  contract,  or  pay  the 
balance  and  keep  it,  and  which  was  not  rebutted  to  a  cer- 
tainty till  the  demand  in  1836.  The  demand  and  refusal, 
therefore,  are  the  first  clear  evidence  of  a  conversion.  Sl» 
John  V.  Siandring,  2  Johns.  R.  470;  13  Pick.  294;  20 
lb.  415 ;  4  Mete.  6 ;  6  Cra.  226 ;  14  Mass.  R.  499 ;  L5  lb. 
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82  f  Angell  on  Lim.  327,  328 ;  6  Gill  &  John.  81 ;  1  Penn.  R. 
216. 

It  was  not  six  years  from  this  demand  till  the  service  of 
notice  of  the  filing  of  the  bill,  and  hence  the  plea  of  the 
statute  fails. 

It  is  very  extraordinary  that  such  delay  should  have  oc- 
curred after  the  demand  and  refusal,  there  having  been  four 
years  previous,  and  then  nearly  six  following  it  before  suit ; 
and  no  intimation  transpired  of  any  intervening  claim,  ex- 
cept a  letter  by  the  plaintiflf  in  1840,  stating  he  was  advised 
to  sue. 

Persons  who  sleep  over  their  rights  in  this  way  must 
expect  embarrassment  and  doubts ;  and  if  they  succeed  at 
all,  it  will  be  only  because  the  law  and  the  evidence  seem  to 
require  it,  though  always  clouded  and  uncertain  by  such 
unusual  procrastination. 

One  may  hold  possession  of  mortgaged  property  so  long, 
being  the  mortgagor,  as  to  raise  a  presumption  that  the  debt 
has  been  paid ;  but  in  the  case  of  real  estate,  it  must  be 
twenty  years.  Angell  on  Lim.  490 ;  3  Bro.  C.  C.  291 ;  2  lac. 
&  W.  179,  234;  12  John.  242;  9  Wheat  497;  5  John.  283, 
645. 

So  if  a  mortgagee  is  in  possession  twenty  years,  the  mort- 
gagor cannot  redeem,  unless  a  clear  admission  is  proved  that 
it  is  held  for  a  debt  still,  and  is  not  foreclosed.  10  Wheat. 
152 ;  Angell  on  Lim.  448,  449 ;  1  John.  Ch.  594 ;  6  John.  R. 
21 ;  19  Ves.  327. 

So  if  a  debt  be  barred  by  the  statute  of  limitations,  it  is 
still  in  existence  to  uphold  a  pledge,  if  the  claim  be  not 
barred  as  to  that.  11  Conn.  160 ;  19  Pick.  535 ;  2  Cox,  Eq, 
Cas.  123 ;  10  N.  Hamp.  R.  429 ;  Angell  on  Lim.  77 ;  3  Esp. 
C.  81. 

So  a  debt  may  be  barred  by  the  statute  of  limitations, 
though  secured  by  a  pledge,  so  as  not  to  sue  for  that  debt,  and 
be  still  good  for  the  pledge.  Slaymaker  v.  Boyd^  1  Penn.  R. 
219.    (^Semb.) 
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The  better  view  perhaps  is,  that  the  debt  itself  is  ftot 
barred  if  the  mortgage  is  not.  Heyer  v.  Pruyn^  7  Paige, 
470;  7  Wend.  94. 

Where  tort  will  not  lie  on  account  of  a  shorter  statute  of 
limitations,  assumpsit  will,  if  the  sale  of  the  article  was 
within  six  years,  or  an  account  has  been  rendered  within  that 
time ;  as  the  last  takes  it  out  of  the  statute.  Angell  on  Lim. 
76;  1  Sim.  &  Stu.  660;  3  Watts,  (Penn.)  277;  6  Pick.  193, 
285;  1  Hill,  545. 

I  have  spoken  of  Wilbur's  being  liable  in  trover  at  law, 
for  converting  this  property,  and  of  the  rule  of  damages. 
But  whether  he  could  be  adjudged  in  chancery  to  pay  the 
balance  of  the  debt  due  to  the  complainant  from  Lippitt,  or 
restore  the  property,  might  in  one  view  be  questionable,  if 
the  debt  is  barred,  as  it  would  seem  to  be,  independent  of 
the  mortgage,  by  tho  statute  of  limitations.  The  general  rule 
however  is,  as  just  stated,  that  a  debt  secured  by  mortgage 
is  not  barred  by  the  statute  of  limitations,  if  the  remedy  on 
or  for  the  article  mortgaged  be  not  barred.  See  Angell  on 
Lim.  490,  500,  501.  Here  the  remedy  for  the  machinery  is 
not  barred,  though  it  would  clearly  be  for  the  debt,  except 
for  the  circumstance  just  named,  and  on  that  see  cases  al- 
ready cited. 

There  doubtless  are  cases  where  in  equity,  if  the  circum- 
stances and  responsibilities  of  parties  have  changed  essen- 
tially by  delay,  though  not  long  enough  to  bar  a  recovery 
under  Ahe  statute  of  limitations,  it  might  show  any  relief  in 
chancery  to  be  inequitable,  even  if  jurisdiction  was  otherwise 
clear  in  it  over  the  case ;  and  if  inequitable,  that  the  case 
should  be  left  as  at  law  where  we  find  it.  Mason  et  at  v. 
Crosby  et  al  1  Woodb.  &  Min.  342 ;  Tufls  v.  Tufts,  Mass. 
Dist.  1848;  Angell  on  Urn.  170. 

A  Court  of  Chancery,  or  the  Court  acting  on  its  chan- 
cery side,  would  say  in  such  a  case,  it  declined  to  interfere 
with  extraordinary  equity  powers,  in  behalf  of  one  who 
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had  slept  over  his  rights  so  long  as  to  render  the  enforce- 
ment of  them  in  equity  not  equitable.  2  Story,  Eq.  Jur. 
$  771,  776 ;  2  Sim.  &  Stu.  29 ;  Newland  on  Cont.  242. 

But,  declining  here  to  dispose  of  this  case  in  chancery 
would  have  been  injurious  to  the  defendant,  in  having  his 
question  considered  and  decided  for  him,  that  the  contract  be- 
tween Lippitt  and  R.  G.  Hazard  &  Co.  was  a  mortgage,  and 
would  have  made  him  liable  at  law  absolutely  for  the  whole 
value  of  the  machinery  and  interest  since  the  conversion. 
Whereas  now  if  going  on  in  chancery,  and  if  held  liable 
there,  as  seems  on  the  whole  case  proper,  it  subjects  him  to 
pay  only  the  balance  of  the  debt,  which  may  be  less  than 
the  value  of  the  machinery ;  and,  if  not  less,  subjects  him 
only  to  return  the  machinery,  and  if  that  cannot  be  done,  to 
pay  only  its  value  when  converted,  and  interest  since. 

Let  a  master  then  be  appointed  to  ascertain  the  amount  of 
debt  due,  and  the  value  of  the  machinery  when  sold. 

The  balance  due  to  the  plaintiff  is  to  be  ascertained  first, 
casting  interest  only  after  Sept.  1832,  when  Lippitt  refused 
longer  to  go  on  under  the  contract.  The  repairs  devolved 
on  Lippitt  and  Wilbur,  and  the  surplus  of  rents  over  what 
is  allowed  the  plaintiff  as  interest,  till  1836,  belong  to  the 
respondent. 

In  a  bill  in  equity  to  compel  the  redemption  of  a  mortgage 
on  personal  property  against  one  who  held  possession  of  and 
claimed  it,  I  see  no  objection  to  his  being  required  to  pay  in 
damages  the  value  of  the  property,  if  it  has  been  destroyed, 
and  he  does  not  prefer  to  pay  the  balance  of  the  debt  charged 
upon  it.  3  Ves.  378 ;  1  Sch.  &  Lef.  41 ;  Warner  v.  Daniels^ 
1  Woodb.  &  Min.  90. 

But  I  do  not  propose  now  to  settle  the  form  of  the  final 
decree.  Let  one  be  entered  on  the  points  decided;  and, 
after  the  report  of  the  master,  the  rest  of  the  remedy  can  be 
given  in  the  shape  of  a  specific  performance  of  the  original 
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agreement  required  of  Wilbur  as  assignee  of  Lippitt  with 
knowledge,  or  to  restore  the  property  held  in  trust,  which 
belongs  to  the  plaintiff;  or  to  account  for  its  value,  if  not 
choosing  to  discharge  the  balance  of  the  debt  which  is  an 
incumbrance  upon  it. 


CIRCUIT  COURT  OP  THE  UNITED  STATES 
FOR  THE  FIRST  CIRCUIT. 


Ajptfng  <Eftmft. 


HAINB,  MAT  TBHM,  1847,  AT  POHTLAND. 


C  Hon.  LEVI  WOODBURY,  Associate  Justice  of  the  Suprame  Coart. 
BEFORE  ^  jj^  ASHUR  WARE,  District  Judge. 


Nathaniel  G.  Upham  vs.   Henrietta  S.  Brooks  et  al. 

Where  A.  mortgages  land  to  B.  to  iDdemnify  him  against  an  incnmbrance  oo  other 
land  in  faror  of  S.,  and  then  B.  conveys  this  other  land  to  C.  with  coTenants 
against  incumbrancesi  and  specially  agrees  to  redeem  that  one  to  S.,  it  seems  that 

C.  is  entitled  to  indemnity  from  the  mortgaged  premises,  if  he  has  been  evicted 
or  been  obliged  to  pay  the  incumbrance  to  S. 

His  right  to  this  is  strengthened  by  being  assignee  and  grantee  of  A.  the  mort- 
gagor ;  and  these  enable  him  to  recover  possession  of  the  mortgaged  premises 
from  D.  an  assignee  of  B.,  on  paying  any  debt  from  B.  to  D.  secured  in  the 
mortgage. 

But  when  the  mortgage  of  A.  to  B.  has  been  assigned  by  B.  to  D.,  the  land  cannot 
be  held  by  D.  against  third  persons  entitled  to  redeem  for  any  sum  due  from  B.  to 

D.  and  not  included  in  any  mortgage. 

If  B.  has  become  insolvent,  and  a  remedy  against  him  on  his  covenant  would  be 
worthless,  yet  C.  if  taking  the  land  mortgaged  by  A.  to  B.  should  obtain  releases 
to  B.  on  his  covenants  to  C.  and  others,  or  file  a  good  bond  of  indemnity  against 
them. 

D.  is  trustee  of  this  land  to  indemnify  against  the  incumbrance  to  S. 

In  this  case,  D.  in  possession  must  pay  rents,  when  they  ought  to  have  been  re- 
ceived, whether  actually  collected  or  not. 
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Qu^re,  if  liable  for  rents  received  by  a  previous  occopant. 

When  a  debt  or  liability  secured  by  a  mortage  has  been  discharged  by  the  mort- 
gagor  or  his  assigns,  the  mortgagee  and  his  assigns  are  trustees  to  make  a  recon- 
veyance, and  a  Court  of  Equity  will  enforce  one. 

All  privies  in  iHIe  and  interest,  ik  well  as  the  mortgagor,  have  a  right  to  redeem. 

Whether  a  decree  could  be  entered  for  any  surplus  of  rents,  &jc,  received,  quaere. 


This  was  a  bill  in  chancery  against  Mrs.  Brooks,  and  at 
some  stages  of  the  proceeding  included  Charles  Muzzy  and 
Thomas  C.  Upham. 

But  there  having  been  no  service  on  Muzzy,  and  no  ap- 
pearance for  him,  and  no  question  arising  as  to  Thomas  C. 
Upham,  the  only  points  made  relate  to  the  liability  of  Mrs. 
Brooks. 

The  bill  was  filed  21st  Jan.  1S42,  and  claims  a  right  to 
redeem  certain  premises,  situated  in  Portland  in  this  State, 
held  by  the  respondent,  and  mortgaged  by  one  Robert  Boyd 
to  Charles  Muzzy,  16th  Dec.  1834,  and  by  him  assigned  to 
Joshua  Richardson,  16th  Nov.  1838,  and  by  Richardson  to 
the  respondent,  I9th  June,  1839. 

It  further  averred,  that  the  respondent  was  taking  the 
rents  and  profits,  and  refused  to  account  for  the  same,  or 
allow  a  redemption  of  the  mortgage.  The  complainant  de* 
rived  his  title  in  the  manner  following,  as  set  out  in  the  bill 
and  evidence. 

Boyd  and  others  on  the  16th  of  Dec.  1834,  purchased  a 
tract  of  land  in  Stetson,  Maine,  of  Amasa  Stetson,  and  exe- 
cuted to  him  a  mortgage  of  the  same  to  secure  two  notes 
due  from  them  to  him,  amounting  to  $13,125,  with  interest 
from  May  24,  1832,  payable,  one  note  July  1,  1835,  and  one 
July  1,  1837. 

On  the  same  16th  Dec.  1834,  Boyd  conveyed  one  fourth 
of  this  tract  of  about  11,000  acres  to  Charles  Muzzy,  and 
received  in  part  payment  therefor  a  deed  of  the  premises 
now  in  dispute.  He  then  mortgaged  the  same  back  to  Muzzy 
as  security  against  the  incumbrance  on  the  land  in  favor  of 
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Stetson ;  and  which  incumbrance  Boyd  was  to  remote,  as 
a  condition  of  the  mortgage,  and  if  not  doing  it,  the  premises 
were  to  be  forfeited. 

On  the  13th  of  May,  1835,  Muzzy  conveyed  the  one  fourth 
of  the  tract  in  Stetson,  purchased  by  him  of  Boyd,  to  Oliver 
B.  Dorance  and  Marshall  French,  with  the  usual  covenants 
of  seizin  and  against  incumbrances,  and  also  with  this  pro- 
vision in  the  deed,  "  subject  to  a  mortgage  to  said  Stetson, 
which  I  hereby  covenant  to  redeem  or  cause  to  be  redeemed." 

On  the  31st  of  Oct.  1838,  Dorance  &  French  conveyed 
about  2024  acres  of  the  tract  to  Thomas  C.  Upham,  for  and 
on  account  of  the  complainant,  for  more  than  $7000  paid 
therefor  by  him,  which  said  Thomas,  after  holding  in  trust 
till  the  filing  of  this  bill,  is  averred  in  a  supplemental  bill  to 
have  conveyed  to  the  complainant  in  Feb.  1842.  On  the 
29th  of  Jan.  1842,  Robert  Boyd  conveyed  to  the  complainant 
all  his  interest  in  the  premises  in  controversy. 

It  was  next  averred,  that,  by  neglect  of  Boyd  and  Muzzy 
and  Dorance  &  French,  and  their  insolvency,  the  mortgage 
to  Stetson  was  never  redeemed  by  any  of  them,  but  the 
latter  entered  on  the  premises  for  condition  broken,  and  has 
foreclosed  the  same.  And  the  complainant  is  without  rem- 
edy, unless  Muzzy  is  required  or  his  assignee  to  apply  the 
premises  and  their  rents,  mortgaged  by  Boyd  to  Muzzy,  to 
indenmify  against  the  incumbrance  to  Stetson. 

It  further  avers,  that  the  complainant,  in  order  to  secure 
himself  from  entire  loss  by  the  failure  of  his  grantors  to 
redeem  the  Stetson  mortgage,  has  procured  releases  of  all  on 
their  covenants  from  and  under  Muzzy,  and  that  he  in  per- 
son, or  through  his  assignees,  has  never  paid  any  thing  on 
account  of  this  mortgage,  or  his  covenants  against  the  same, 
and  has  demanded  of  the  assignee  of  Muzzy,  the  respondent, 
a  redemption  of  the  mortgage  from  Boyd  to  secure  Muzzy 
against  the  Stetson  mortgage,  and  his  covenants  in  his  sub- 
sequent conveyances. 
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Finally,  it  alleges,  that  the  respondent  is  combining  with 
Muzzy  to  prevent  the  complainant  from  redeeming  the  pre- 
mises, or  obtaining  any  indemnity  for  the  loss  of  his  land, 
taken  to  satisfy  Stetson's  mortgage';  that  a  remedy  by  a  suit 
on  the  covenants  against  Muzzy  would  be  worthless,  as  he 
is  insolvent ;  and  prays  that  the  complainant  be  allowed  to 
redeem  the  mortgage  by  means  of  the  releases  on  Muzzy's 
covenants  from  all  the  grantees,  including  himself;  and  that 
Mrs.  Brooks  be  made  thereupon  to  yield  up  the  premises 
and  account  for  all  the  rents  received  by  her  and  her  as- 
signees. 

It  appeared  in  evidence,  that  Joshua  Richardson,  19th 
Nov.  183S,  gave  a  written  notice  to  foreclose  this  mortgage 
after  the  assignment  to  him%on  the  6th  of  said  November,  and 
that,  after  his  assignment  of  it  to  Mrs.  Brooks,  on  the  19th 
of  June,  1839,  and  before  the  three  years  for  redemption  had 
expired,  she  agreed  with  the  complainant  to  postpone  the 
time  till  the  21st  day  of  January,  1841 ;  and  before  the  time 
expired,  the  complainant  demanded  an  account  of  the  rents, 
and  an  exhibit  of  the  claims  and  payments  by  the  respon- 
dent, which  were  refused,  and  made  a  tender  of  $20  to  her 
to  cover  any  nominal  breach  of  the  mortgage.  Any  further 
evidence  in  the  case  material  to  the  decision  of  the  rights  of 
the  parties  will  be  noticed  in  the  opinion  of  the  Court. 

The  case  was  argued  here  at  this  term  by  James  Bett^  of 
New  Hampshire,  for  the  complainant ;  and  Rand,  for  the 
respondent. 

WooDBUKT,  J.  It  may  not  be  amiss  to  ascertain,  first,  the 
rights  of  the  respondent  in  this  case. 

She  is  not  a  mortgagee  of  these  premises,  to  secure  any 
debt  due  to  herself;  though  both  she  and  Richardson  claim 
that  Muzzy  was  indebted  to  them ;  and  probably  he  made 
the  assignment  of  Boyd's  mortgage  to  them,  with  a  view  of 
furnishing  some  security  for  their  claims. 
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In  this  state  of  things,  as  regards  third  persons,  it  is  well 
settled,  that  she  has  no  rights  in  the  mortgage  or  the  mort- 
gaged property  beyond  the  debt  or  liability  named  in  it  in 
behalf  of  Muzzy.  Loring  v.  Cooke,  3  Pick.  50 ;  2  Har.  Sc 
Johns.  412;  1  lb.  465;  2  Pick.  520,  note;  1  Fairf.  161,  add 

And  though  in  England  under  the  doctrine  of  tacking  a 
third  mortgage  to  a  first,  the  third  may  gain  some  advantage 
over  the  second;  Com-  Dig.  "Chancery,"  4,  A.  10;  2  Vern. 
691;  2  Story,  Eq.  Jur.  $  1023,  note;  2  Yea.  Jr.  376;  and 
though  a  pledge  or  assignment  of  a  mortgage  to  C.  held 
by  B.  against  A.  might  raise  an  equity  in  C.  to  secure  his 
claims  against  B.,  or  amount  to  what  is  called  an  equit- 
able mortgage;  4  Kent,  Com.  180;  2  Mylne  &  Keen,  417; 
2  Ves.  &  Beames,  79 ;  12  Price,  697 ;  19  Ves.  209 ;  Russel 
V.  Russelj  1  Bro.  269 ;  yet  this  could  not  avail  as  against 
A.  or  third  persons  who  have  before  acquired  interests  in 
redeeming  the  original  mortgage.  4  Kent,  Com.  175 ;  1  P. 
Wms.  496;  2  Vern.  691,  764;  1  Ves.  123;  4  lb.  121;  2 
Wash.  R.  233;  2  Johns.  Ch.  443;  2  Story,  Eq.  Jur.  § 
1010. 

Her  rights  are  the  same,  then,  here  as  Muzzy's,  the  origi- 
nal mortgagee.  She  is  his  assignee,  and  subject  to  all  the 
equities  against  him.  United  States  v.  Sturges  et  cU.,  Paine, 
C.  C.  525 ;  HiU  v.  EUiott,  12  Mass.  R.  26. 

In  the  next  place,  what  are  the  rights  of  the  com- 
plainant ? 

First,  they  are  all  which  belonged  to  Boyd,  the  original 
mortgagor  of  the  premises,  he  having  released  all  his  to  N. 
G.  Upham. 

In  that  position,  the  complainant  is  entitled  to  have  the 
mortgage  cancelled  or  to  redeem  it,  on  paying  the  notes  to 
Stetson,  which  were  the  nominal  condition,  or  relieving 
Muzzy,  by  releases  of  his  covenants,  from  any  risk  and  lia- 
bility on  account  of  those  notes.  Upham  v.  Brooks  et  al., 
2  Story,  R.  623. 
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In  either  event  in  equity,  the  sole  design  of  the  original 
mortgage  will  be  accomplished,  and  the  premises  embraced 
in  it  onght  to  be  restored  to  Boyd,  the  mortgagor,  or  rather 
to  the  complainant,  who  is  now  Boyd's  assignee,  and  holds 
the  equity  of  redemption. 

The  right  to  redeem  is  indispensable  from  the  contract, 
and  is  to  be  favored.    2  Story,  Eq.  Jur.  §  1019. 

It  belongs  not  only  to  the  mortgagor,  but  his  assigns,  and 
indeed  all  privies  in  title  or  interest.  2  Story,  Eq.  Jur. 
^  1023 ;  Co.  Litt.  208,  note. 

Here,  both  of  the  former  pre-requisites  to  redeem  seem, 
from  the  evidence,  to  have  been  virtually  complied  with  or 
performed  by  Upham  as  holder  of  that  equity. 

He  has  let  Stetson  take  the  land  in  payment  of  the  notes ; 
and,  till  the  contrary  appears,  it  is  prima  facie  sufficient  in 
value  to  satisfy  them. 

It  is  of  no  consequence  how  the  debt  is  extinguished,  if  it 
be  done.  1  Serg.  &  Rawle,  312;  2  Burr.  969 ;  2  Gall.  152 ; 
1  John.  680.  And  he  has,  likewise,  procured  and  tendered 
to  Muzzy,  or,  in  other  words,  to  his  assignees,  releases  of 
Muzzy  from  all  liabilities  on  his  covenants  on  account  of 
the  existence  of  the  Stetson  mortgage ;  and  to  secure  him 
against  these  was  the  object,  and  indeed  the  whole  gist  or 
essence  of  the  mortgage  from  Boyd. 

If  any  releases  from  any  grantees  are  omitted,  they  should 
be  specified,  and  then  obtained,  or  a  good  bond  of  indemnity 
filed  against  any  damage  to  Muzzy  from  his  covenants  in 
such  cases. 

Should  these  doings  be  regarded  as  an  entire  extinguish- 
ment of  the  mortgage  debt  or  liability,  rather  than  an  equit- 
able transfer  of  it  to  the  complainant,  then,  as  purchaser  of 
the  equity,  he  seems  entitled  to  the  premises.  And,  but  for 
the  contrary  appearance  of  the  records,  he  might  perhaps 
rest  safely  on  his  rights  to  the  premises,  without  a  recon- 
veyance.   14  Mass.  101 ;  2  lb.  493 ;  4  Kent,  Com.  195. 
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But  the  records  standing  otherwise,  he  seems  entitled  to 
a  reconveyance  or  release. 

The  mortagee  or  his  assigns,  after  a  discharge  of  the  debt 
or  liability,  is  regarded  as  a  trustee  for  the  mortgagor  and 
his  assigns,  and  holds  the  property,  if  at  all,  under  an  ob- 
ligation to  reconyey,  and  thus  fulfil  that  resulting  trust 
Canard  v.  The  AUaniic  Ins.  Oo.  1  Peters,  441 ;  Waliham 
Bank  v.  WaUham^  9  Law  Rep.  212 ;  Branson  v.  Kinzie  et  aL 
1  Howard,  318. 

In  the  second  place,  these  rights  of  the  complainant,  in 
his  capacity  or  character  of  the  owner  of  the  equity  of  re- 
demption, are  fortified  by  his  position  as  one  of  the  grantees 
of  Muzzy  under  covenants  by  him  against  incumbrances. 

Having  been  evicted  by  Stetson  under  the  prior  incum- 
brance to  Stetson,  he  has  a  right  as  against  Muzzy  to  indem- 
nity, on  Muzzy's  covenants.  In  order  that  Muzzy  might 
make  such  indemnity  in  such  an  event,  these  very  premises 
were  mortgaged  to  him  by  Boyd,  and  should  be  applied  by 
him  to  that  object.    In  equity  this  can  be  enforced. 

The  covenants  run  with  the  land,  (2  John.  1 ;  4  Mass. 
408,)  and  the  remedy  back  on  Muzzy  is  by  the  grantee 
evicted  in  the  first  instance,  (1  Conn.  244 ;  1  Fairf.  91) ; 
and  that  would  be  useless,  since  the  insolvency  of  Muzzy,  if 
a  specific  application  of  these  premises  was  not  made  to 
relieve  those  injured  by  Stetson's  incumbrance  as  originally 
contemplated. 

Again,  if  the  removal  of  that  incumbrance  by  paying  it 
with  the^  land,  or  getting  releases  from  the  covenantees  on 
account  of  it,  transfers  the  rights  to  it  in  equity  to  him  who 
does  this,  then  the  complainant  having  done  it,  is  in  this 
way  virtually  the  holder  of  the  debt,  secured  by  the  mort- 
gage to  Muzzy,  and  is  in  equity  entitled  to  the  mortgaged 
premises.  5  N.  Hamp.  R.  432 ;  8  Mass.  R.  567, 668 ;  2  Story, 
R.  623 ;  2  Burr.  978,  979 ;  4  John.  41 ;  2  Story,  Eq.  Jun 
291,  note;  6  John.  Ch.  690;  9  Law  Rep.  211. 
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But  it  is  not  necessary  to  press  that  view  of  the  case  to  a 
definite  decision. 

Finally,  in  another  view  still  of  the  facts,  the  complainant 
is  strengthened  in  his  claim  on  equitable  grounds. 

Muzzy  not  only  had  these  premises  as  security  against 
Stetson's  incumbrance,  but  was  bound  in  honesty  and  good 
faith  to  apply  them  in  discharge  of  it,  or  to  relieve  his  own 
and  the  subsequent  grantees  from  loss  through  that  incumr 
brance.  Beside  this,  any  other  course  would  be  injurious  to 
Boyd,  who  furnished  them,  and  who,  if  they  are  not  so 
applied,  would  lose  them,  and  still  be  liable  on  his  own 
covenants.  So  it  would  be  an  advantage  or  gain  to  Muzzy 
never  intended ;  as  he  would  obtain  and  use  these  premises 
without  ever  paying  any  thing  for  them,  and  would  apply 
them  to  discharge  bb  own  debts  rather  than  the  incum- 
brance of  Boyd ;  and  being  insolvent,  would  never  pay  any 
thing  for  them  even  to  subsequent  grantees  on  their  cove- 
nants against  him.  Until  Muzzy  paid  something  on  account 
of  the  Stetson  m<Hrtgage,  he  would  be  entitled  to  only  nomi- 
nal damages,  (12  Mass.  R.  304,)  and  $20  was  tendered 
lieee  to  cover  that. 

It  would,  therefore,  be  no  very  forced  view  to  consider 
Muzzy  in  equity  as  trustee  of  these  premises  for  the  purpose 
of  discharging  the  Stetson  mortgage,  or  relieving  any  grantee 
of  that  land  from  loss  by  means  of  the  Stetson  mortgage. 
2  Story,  Eq.  Jur.  §  730 ;  6  John.  Ch.  398 ;  Flight  v.  Cook, 
2Ves.  619;  2  Bro.  Ch.  321. 

Much  less  would  this  be  a  strained  construction,  when 
Muzzy  not  only  promised  verbally  to  indemnify  the  grantees 
against  the  Stetson  mortgage,  and  covenanted  generally 
against  all  incumbrances,  which  of  course  included  Stetson's ; 
but  made  a  special  and  additional  covenant  in  his  deed  to 
Doraace  6o  French,  'Uo  redeem  or  cause  to  be  redeemed" 
that  mortgage. 

Not  doing  this,  he  has,  therefore,  caused  to  the  complain- 
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ant  the  loss  of  the  land  he  obtained  from  Muzzy ;  and  a 
specific  execution  of  that  trust  by  Muzzy,  or  by  those  to 
whom  he  has  assigned  the  premises,  seems  demanded  by 
general  considerations  of  justice  no  less  than  his  express 
contract  On  the  power  to  enforce  this  specific  perform- 
ance, see  United  States  t.  Sturges  et  al,  Paine,  C.  C.  225, 
and  cases  there  cited. 

Under  these  different  aspects  of  the  case,  all  adding  force 
to  the  equities  of  the  first  view  of  it,  we  think  the  plaintiff 
entitled  to  a  redemption  of  the  Boyd  mortgage. 

He  must  file  the  releases  of  the  several  grantees,  as  well 
as  the  evidence  of  Stetson's  foreclosure,  and  then  he  will  be' 
entitled  to  a  reconveyance  or  release  from  the  respondent. 
The  offer  to  redeem  was  properly  made  to  her,  as  assignee 
and  in  possession.  Wing  v.  Davis  et  al.  7  Greenl.  33 ;  7 
John.  Ch.  147. 

Should  any  of  the  grantees  be  shown  before  the  master 
not  to  have  released,  the  plaintiff  must  file  a  satisfactory 
bond  of  indemnity  to  save  the  respondent  and  Muzzy  harm- 
less from  the  covenants  in  such  case. 

In  respect  to  the  account  required  and  to  be  rendered  by 
the  respondent,  the  master  is  to  consider  the  evidence  already 
in  the  case,  concerning  the  rents  received,  since  Muzzy  or 
Richardson  took  possession  of  the  premises  under  the  Boyd 
mortgage. 

He  is  authorized  to  examine  the  respondent  and  others 
under  oath  as  to  the  sums  received  for  rents,  and  the  appli- 
cation of  them,  and  as  to  any  taxes  paid,  or  permanent  im- 
provements made  by  them.  10  Pick.  398 ;  4  Kent,  Com. 
167,  168,  and  note ;  2  Burge,  Col.  Laws,  205. 

If  the  premises  were  at  any  time  not  rented  from  negli- 
gence, or  were  occupied  by  the  mortgagees  or  their  assigns, 
be  will  compute  a  reasonable  rent  during  such  periods. 
Coppring  v.  Cooke,  1  Vern.  270 ;  2  Sumn.  143 ;  6  Pick.  159 ; 
Jenkins  v.  Eldredge,  3  Story,  R.  331. 
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He  will  allow  interest  on  each  side  from  the  time  of  any 
payments  made,  or  receipts,  or  dues  of  certain  amounts,  from 
either  party.     10  Pick.  398 ;  Finch  v.  Brown,  3  Beav.  70. 

And  after  his  report  is  made,  unless  the  parties  agree  upon 
the  same,  the  Court  will  decide  what  amount  the  respondent 
is  liable  to  pay  for  rents  and  profits. 

Some  of  the  cases  look  like  holding  the  last  occupant 
liable  for  all  the  previous  rents,  probably  because  he  is  in 
possession  of  the  trust  property,  and  should  not  take  it 
without  being  responsible  for  every  thing  chargeable  on  it 
Whitney  v.  McKinney,  7  John.  Ch.  144;  2  Cowen,  297;  2 
John.  612;  Powell  on  Mortgages,  162,  904,  953. 

If  the  responsibility  is  regarded  rather  as  personal,  it 
would  seem  unjust  to  extend  the  liability  beyond  the  length 
of  time  the  respondent  herself  has  occupied  or  received  rents. 

So  if  the  entry  by  the  mortgagee  be  merely  to  foreclose, 
and  not  to  take  the  rents  and  profits  towards  extinguishing 
interest  on  the  debt,  the  liability  would  seem  to  be  limited  to 
the  actual  receipts  or  actual  occupation,  and  to  the  time 
since  such  an  entry.     Oibson  v.  Crehoj'ej  5  Pick.  159. 

If  it  should  turn  out,  that  a  balance  is  due  from  the  re- 
spondent to  the  complainant  on  account  of  rents  and  profits, 
a  still  further  question  may  arise,  whether  a  judgment  and 
execution  for  it  can  be  given  in  this  bill  to  redeem. 

Under  some  statutes  it  has  been  held,  that  this  cannot  be 
done  in  some  States,  but  the  party  is  obliged  to  sue  at  law 
for  it.     Taylor  v.  Totcnsend  et  cU.  &  Mass.  268. 

But  it  may  be  in  this  bill  and  in  this  Court,  that  a  judg< 
ment  for  it  can  be  asked  and  sustained  on  general  principles 
of  equity,  without  reference  to  any  particular  statute.  Or 
that  the  statute  of  this  State  is  broad  enough  to  warrant 
such  a  judgment ;  or  that  the  powers  vested  in  the  Courts 
of  Maine  are  broad  enough,  and  should  be  executed  by  us. 
On  this  last  see  Smith  v.  Babcock  et  aL  2  Woodb.  &  Min. 
246 ;  Clark  v.  Sohier,  1  lb.  368. 
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Danbl  Burnham  vs.  James  Rangelet. 

Where  &  case  is  dismiued  on  account  of  the  want  of  jurisdiction  over  the  person, 
no  costs  are  allowed  in  the  Circuit  Court  of  the  United  States.  There  b  no  act  of 
Congress  regulating  this,  or  expressly  giving  costs  to  the  preTailing  party  ;  and 
the  question  is  to  be  governed  by  the  laws  of  the  Slate  and  analogies. 

In  some  States,  by  a  statute  allowing  costs  in  all  cases  to  the  prevailing  party,  they 
are  given  to  the  party  who  prevails  in  a  question  of  jurisdiction,  but  not  without 
such  a  statute. 

In  this  case  the  bill  in  equity  was  dismissed  at  the  Octo- 
ber term,  1845,  (I  Woodb.  &  Min.  7,)  on  account  of  the 
want  of  jurisdiction  in  consequence  of  the  plaintiff  being  an 
inhabitant  of  New  Hampshire,  and  the  defendant,  though 
called  as  of  Portland,  Me.,  was  shown,  hy  the  evidence  in 
the  case,  to  have  had  his  domicil,  at  the  time  of  the  service 
of  the  subpcena,  in  the  State  of  Virginia. 

Before  that  term  of  the  court  closed,  the  respondent  moved 
for  his  costs.  This  motion  was  resisted  by  the  plaintiff  on 
the  ground,  that  where  a  bill  was  dismissed  for  want  of 
jurisdiction  no  costs  could,  be  ta^ed. 

.  The  motion  was  argued  at  the  last  May  and  October  terms, 
by  Charles  Davies  and  Son^  for  the  motion ;  SkapUy  and 
Hatvcwdj  against  it. 

WooDBUHT,  J.  The  rule  or  practice  of  Courts,  in  different 
States,  is  sometimes  different  in  respect  to  the  taxation  of 
costs,  where  a  proceeding  fails  for  want  of  jurisdiction.  It  is 
not  uniform,  whether  it  be  in  equity  or  law.  Nor  has  it  been 
only  one  way  in  several  of  the  States,  at  different  periods  of 
their  own  judicial  history.  Sometimes  the  difference  arises 
under  the  circumstance,  that  their  statutes  on  the  subject 
are  different;  and  sometimes,  probably,  from  analogies  and 
reasons  coming  to  the  notice  of  the  Courts  in  one  State  and 
at  one  period,  which  did  not  in  others,  and  hence  influenced 
them  to  a  different  result. 
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Thus  in  Connecticut  it  is  said  to  have  once  been  the 
practice  to  allow^  costs,  when  an  action  failed  for  want  of 
jurisdiction,  if  it  was  taken  advantage  of  by  a  plea ;  but  not 
if  taken  notice  of  by  the  Court  and  dismissed  ex  officio. 
Since  that  it  has  been  strongly  doubted  there,  if  not  decided, 
that  costs  can  be  given  in  no  case  which  fails  for  want  of 
jurisdiction.  The  whole  case  is  then  regarded  as  coram  rum 
jttdice.     Grumon  v.  Raymond,  1  Conn.  40 ;  8  Conn.  166. 

So  in  New  Hampshire  it  has  been  decided,  that  if  a  case 
fails  for  the  want  of  jurisdiction  over  the  subject-matter,  no 
costs  are  allowable ;  but  if  it  fails  for  want  of  jurisdiction 
over  that  particular  case,  though  possessing  it  over  the 
subject-matter,  costs  are  allowable.  {HmveU  v.  Ingraham^ 
Chesh.  Ses.  1805 ;  Martin  v.  Atkinson,  Hillsboro'  Ses.  1803 ; 
Hook  V.  Davis,  Sept.  1805.  From  Judge  J.  Smith's  manu- 
scripts.)    12  Mass.  R.  367,  370 ;  3  East,  362. 

But  these  decisions  have  been  doubted,  if  not  overruled  in 
Brown  v.  Moody,  Rochester  Ses.  Feb.  1809,  and  Smith  v. 
Piper,  lb. ;  2  Mass.  R.  216,  217;  2  Bac.  Abr.  46.  Costs  now 
are  given  to  the  prevailing  party  there  on  the  merits,  by  long 
practice,  but  not  by  positive  statute.  Barron  v.  Ashley, 
4  N.  Hamp.  R.  281.  But  it  is  believed  that  they  never  are 
given  when  there  is  no  jurisdiction.'  Eames  v.  Carlisle^ 
3  N.  Hamp.  R.  130. 

In  Massachusetts  the  decisions  appear  to  have  fluctuated 
at  different  times,  and  in  some  cases  to  have  rested  on  the 
peculiar  language  of  their  statutes. 

Thus  their  earliest  precedents  seem  to  have  been  against 
the  allowance  of  costs  in  any  case  which  failed  for  want  of 
jurisdiction.  Thus  in  Williams  v.  Blunt,  2  Mass.  207,  the 
Court  refused  costs,  because,  possessing  no  jurisdiction  either 
of  the  subject-matter  or  the  case,  and  the  party,  asking  costs, 
was  there  the  original  plaintiff  in  the  Court  below.  See  also 
remarks  in  Jordan  v.  Dennis,  7  Met.  590 ;  15  Mass.  221 ; 
Osgood  V.  Thwston,  23  Pick.  110. 
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But  since  that  first  case,  it  has  been  held  that  costs  are 
allowable,  when  the  writ  showed  jurisdiction,  and  the  plea 
set  out  and  sustained  the  objection  to  the  want  of  it.  12 
Mass.  370. 

So  in  Carey  v.  Danieh,  6  Met.  236,  239,  where  the  juris- 
diction was  contested,  and  was  the  point  in  issue,  though 
the  objection  went  to  the  cause  of  action. 

Both  of  these  seem  to  rest  on  the  peculiar  words  of  their 
statute,  giving  costs  to  the  "  party  prevailing,"  which  is  con- 
strued to  be  the  defendant,  if  objecting  to  the  jurisdiction  and 
prevailing  in  his  plea. 

So  in  Jordan  v.  Dennis^  7  Met  590,  he  is  regarded  as  the 
prevailing  party  quoad  hod. 

It  is  said  that  costs  are  also  given  in  equity,  though  bills 
are  dismissed  for  want  of  jurisdiction,  because  the  respondent 
is  the  prevailing  party ;  and  it  seems  equitable  to  do  it  if  the 
Court  has  the  power,  where  the  respondent,  in  any  case,  has 
been  put  to  expense  by  a  false  clamor  against  him,  by  sum- 
moning him  into  a  Court  which  has  no  jurisdiction  over  him 
or  the  case.  11  Pick.  446,  495 ;  Riddle  ^  Co.  v.  MandeviUe 
etal  6  Cranch,  86 ;  Winchester  v.  Jackson^  3  Cranch,  614 ; 
Reed  v.  Johnson^  24  Maine  R.  322 ;  Reynolds  v.  Plummer^ 
19  lb.  22 ;  6  Greenl.  R.  405. 

Both  in  law  and  equity,  the  difficulty  in  giving  costs  in 
such  case  is  the  want  of  power. 

It  is  contended  that  the  decisions  in  Massachusetts  could 
not  be  sustained,  unless  the  Court  relied  on  the  special  words 
of  their  statute,  giving  costs  to  "  the  prevailing  party,"  and 
bad  possessed  jurisdiction  over  the  person  of  the  plaintiff,  and 
over  the  exception  made  by  the  defendant,  and  over  the 
general  subject-matter,  though  not  of  that  particular  case. 

The  power  seems  there  to  be  derived  mainly  from  the 
statute,  though  in  part  from  other  considerations  not  existing 
here. 
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In  this  case  the  plaintiff  resided  in  another  State,  and  the 
Court  had  not  jurisdiction  of  the  subject,  unless  one  of  the 
parties  had  his  domicil  in  Maine,  so  as  to  bring  the  case 
within  the  constitution  and  the  reason  of  the  provision,  by 
one  party  having  in  his  own  State  Court  prejudices  in  his 
favor  over  a  stranger,  and  hence  allowing  jurisdiction  in  the 
Courts  of  the  United  States.  See  cases  in  Brown  v.  NoyeSj 
2  Woodb.  &  Min.  76. 

In  this  case,  also,  there  is  no  statute  of  the  general  govern- 
ment like  that  in  Massachusetts.  In  New  York,  also,  no 
costs  of  the  suit  are  allowed  where  no  jurisdiction  exists  over 
the  subject.  The  People  v.  The  Judges  of  Madison^  7  Cow. 
423 ;  Ex  parte  Davis,  5  lb.  33 ;  Ex  parte  Benson^  6  Cow. 
692 ;  Ex  parte  Mallard,  lb.  693. 

Without  entering  into  further  details  in  other  States,  the  fol- 
lowing additional  cases  are  in  point,  that  no  costs  are  allowed 
if  an  action  is  dismissed  for  want  of  jurisdiction.  3  Sumn. 
473;  16  Mass.  221;  4  Ham.  200;  4  Dall.  388;  3  littell, 
332 ;  2  Yerg.  679 ;  Wright,  417;  1  Verm.  488 ;  6  Halst.  168 ; 
2  Wheat.  363 ;  9  lb.  650. 

These  generally  proceed  on  the  ground,  that  the  Court  has 
no  jurisdiction  to  award  costs  any  more  than  to  award  dam- 
ages, or  other  relief  on  the  merits,  when  the  case  is  not 
legally  before  them. 

Opposed  to  this,  are  only  those  before  alluded  to  in  3 
Cranch,  614,  where  the  defendant  in  error  was  defendant  in 
the  Court  below,  and  22  Maine,  22,  where  the  plaintiff  moved 
to  dismiss  his  own  suit  for  want  of  jurisdiction,  and  the 
others  in  Massachusetts  already  explained  under  the  peculi- 
arities of  their  statute.  These  last  cases,  likewise,  as  before 
intimated,  take  some  other  grounds,  such  as  though  the 
Court  may  find  in  the  end  it  has  no  jurisdiction  to  sustain 
the  action,  they  have  jurisdiction  to  inquire  into  the  matter, 
whether,   in  law,   they  have  jurisdiction  or  not  over  the 
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merits,  and  to  render  judgment  on  that  question;  and  if  so, 
to  decide  on  the  costs  of  settling  it,  as  an  incident  to  settling 
the  principal  question.    8  Met.  343. 

But  then  the  costs  of  the  motion  or  plea,  as  to  jurisdiction, 
could  alone  be  allowed,  and  would  seem  to  be  sometimes  in 
New  York.    See  cases  in  Cowen  before  cited. 

The  present  question,  though  illustrated  some  by  the 
course  pursued  in  other  States,  derives  no  aid  from  decisions 
in  England,  except  that  by  statute  of  4  Anne,  ch.  6.  Costs 
are  given  in  all  cases  where  a  writ  of  error  is  quashed.  Tidd, 
Pr.  1099 ;  2  Stra.  834 ;  2  Ld.  Raym.  1403.  The  question 
then  here  must  be  settled  definitively  by  what  is  the  law  and 
est-ablished  practice  in  this  State,  and  in  the  United  States 
Cc^urts.  See  Hathaway  v.  Roach,  2  Woodb.  &  Min.  63. 
Tliese,  if  clear,  are  imperative. 

In  Maine,  as  well  as  the  Courts  of  the  United  States,  it 
has  been  decided  in  broad  terms  repeatedly,  that  costs 
cannot  be  allowed  where  the  action  fails  for  want  of  juris- 
diction. See  Swett  v.  Robinson^  2  Fairf.  234;  24  Maine 
R.  332.  See  Montalet  v.  Murray,  4  Cranch,  U.  S.  Rep.  46, 
47 ;  Inglee  v.  Coolidge,  2  Wheat.  363 ;  Mclver  v.  Wattles, 
9  Wheat.  650;  Houston  v.  Moore,  3  lb.  433.  Some  cases  are 
contra :  Winchester  v.  Jackson,  3  Cranch,  514,  where  the 
defendant  in  error  was  the  original  defendant;  Rainer  v. 
Pbtmmer,  22  Maine  R.  22,  where  the  plaintiff  moved  to 
dismiss  his  own  case ;  and  in  6  Greenleaf,  405,  costs  were 
allowed  to  trustees  sued  in  the  wrong  county,  but  this  seems 
to  have  been  under  a  statute,  and  the  Court  had  jurisdiction 
of  the  case.  The  language  in  the  Maine  statute  is  much 
as  in  Massachusetts. 

But  some  decisions  in  Maine  seem  like  the  first  ones  in 
Massachusetts  to  have  given  no  costs.  Others  since  in  Maine 
as  in  Massachusetts  since,  give  costs  in  some  peculiar  cases, 
but  not  in  those  like  this. 
VOL.  n.  36 
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Proceeding  to  the  general  government,  it  will  be  found 
that  no  act  of  Congress  specially  regulates  this  point ;  though 
in  Hathaway  v.  Roach,  2  Woodb.  &  Min.  63,  this  Court 
held,  that  a  party  recovering  judgment  was,  under  the  Judi- 
ciary act  of  1789,  entitled  to  such  costs  as  the  State  laws 
gave,  in  cases  not  provided  for  by  Congress. 

The  right  to  some  costs  is  implied  from  various  acts  there 
enumerated,  and  particular  items  are  provided  for  in  several 
instances.  Thus  in  the  judiciary  act  it  is  a  necessary  impli- 
cation, as  it  expressly  provides,  that  in  case  a  party  in  an 
action  brought  in  the  Circuit  Court  recovers  less  than  five 
hundred  dollars,  or  less  than  three  hundred  on  appeal, 
whether  in  law  or  equity,  '<  he  shall  not  be  allowed,  but  at 
the  discretion  of  the  Court  may  be  adjudged  to  pay  costs." 
Sec.  20. 

So  by  section  23d,  the  Supreme  Court,  when  affirming 
judgment  on  a  writ  of  error,  may  allow  single  or  double 
costs,  at  their  discretion. 

It  has  been  adjudged  not  only  that  some  costs  goes  of  course 
on  affirmance  of  it,  but  also  on  the  dismissal  of  a  writ  of 
error,  when  the  plaintiff  does  not  app^r.  Montalet  v.  Mur- 
ray, 3  Cranch,  247 ;  same  case,  4  lb.  46. 

But  costs  are  not  of  course  in  all  cases  of  reversal.  Riddle 
V.  MandeviUey  6  Cranch,  86.  Not  if  reversed  for  an  error  of 
the  Court  itself,  and  not  a  wrong  of  the  party.  Though  the 
costs  of  the  party  recovering  will  be  allowed  in  the  Circuit 
Court.    McKnighi  v.  C.^s  adnir,  6  Cranch,  183. 

So  if  a  case  is  removed  from  a  State  Court,  and  the  plain- 
tiff recovers  less,  held  still  entitled  to  costs.  EUis  v.  Jarvis, 
3  Mason,  457. 

See  other  instances,  and  decisions  referred  to  in  Hathaway 
V.  Roach,  2  Woodb.  &  Min.  63. 

Now,  although  the  general  conclusion  from  all  these  and 
several  rules  and  decisions  in  the  Courts  of  the  United  States 
there  specified,  is,  that  a  party  recovering  on  the  merits  is 
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entitled  to  costs,  it  is  not  so,  when  a  party  has  a  case 
dismissed  for  want  of  jurisdiction.  In  Mclver  et  al  v. 
WcUtles,  9  Wheat.  660,  Chief  Justice  Marshall  said  :  "  In  all 
cases  where  the  cause  is  dismissed  for  want  of  jurisdiction, 
no  costs  are  allowed."  That  was  a  writ  of  error,  and  on  the 
record  the  amount  was  less  than  one  thousand  dollars,  which 
was  in  dispute,  and  it  seems  conclusive  on  the  matter  as  a 
precedent  for  the  United  States  Courts. 

Whether  then  we  go  to  the  acts  of  Congress,  or  the  general 
statutes  in  Maine,  and  the  decisions  on  them  in  cases  hke 
this,  the  motion  must  fail.    Certainly  the  weight  of  the  pre- 
cedents is  also  in  favor  of  the  respondent  in  this  motion,  and 
against  giving  costs  in  actions  at  Common  Law,  if  dismissed 
for  want  of  jurisdiction,  when  we  go  to  other  States  and 
to  the  Common  Law;   though  in  equity  reasons  exist  in 
favor  of  the  allowance,  if  there  be  power,  and  it  is  the 
general  principle,  that  when  one  party  unlawfully  puts  the 
other  to  expense,  he  ought  to  indemnify  him  as  far  as  may 
be  by  costs.    If  the  plaintiff  in  this  case  lives  out  of  Maine, 
yet  he  lives  within  this  circuit,  and  the  Court  can  reach 
him  and  his  counsel  while  the  proceeding  remains  on  the 
docket. 

In  a  suit  at  law,  by  the  rules,  when  the  plaintiff  lives  out 
of  the  State,  the  writ  must  be  indorsed  by  the  counsel  here, 
in  order  to  obtain  additional  security  for  costs.  And  if  the 
plaintiff  lives  out  of  the  United  States,  he  is  obliged,  in  all 
cases,  to  give  security  for  costs,  by  a  rule  of  the  Supreme 
Court  made  in  February,  1808. 

But  these  provisions  and  these  equities  seem  to  apply  to 
cases  where  the  Court  possesses  jurisdiction,  rather  than 
where  it  has  not.  In  the  last  event  it  has  no  more  power  to 
judge  and  discriminate  on  account  of  equitable  than  legal 
considerations,  because  it  has  no  jurisdiction  to  exercise  either. 
The  case  stands,  then,  not  on  the  ground  that  no  costs  ex- 
isting at  Common  I^aw,  and  none  being  given  explicitly  by 
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Congress  in  this  case,  the  motion  must  fail ;  but  though  costs 
are  recoverable  by  the  statute  of  Gloucester,  (6  Edw.  1st,) 
wherever  damages  could  be,  as  an  increase  of  damages,  and 
by  subsequent  English  statutes  in  most  other  cases,  (see 
Hathaway  v.  Roack^  2  Woodb.  &  Min.  63,)  and  belonged 
to  the  victor  by  the  civil  law,  vicius  victori  in  expensis  con- 
demnandum  est,  and  existed  in  most  of  the  old  States,  when 
colonies,  as  an  inherited  right,  from  England,  without  any 
new  statute  here;  yet  no  Court  can  award  them  without  a 
special  statute  broad  enough  for  the  purpose,  if  it  have  no 
jurisdiction  of  the  cause,  and  the  Supreme  Court  has  decided 
against  doing  it,  in  cases  where  jurisdiction  did  not  exist  as 
already  shown.  It  has  also  made  an  express  rule,  intending, 
at  least  by  implication,  to  regulate  cases  like  this.  It  is  No. 
44,  A.  D.  1838,  allowing  costs  in  all  dismissals  of  suits, 
except  where  done  for  want  of  jurisdiction.     1  How.  Appx. 

In  some  degree  analogous  is  the  rule  not  to  allow  costs,  if  a 
case  is  dismissed  from  a  division  of  opinion  on  the  merits 
between  the  members  of  this  Court.  Gould  v.  Cotdlhurstj 
1  Str.  139;  Veazie  v.  WiUiams,  3  Story,  R.  632.  Or  when 
judgment  is  arrested.  Pangbum  v.  Ramsay,  11  Johns.  141 ; 
4  Gill  &  Johns.  407;  Kirby,  89,  218;  2  Dev.  386;  Cameron 
V.  Reynolds,  Cowp.  407;  2  Bos.  &  Pul.  376.  Unless  other- 
erwise  by  statute.    Tidd,  Pr.  898,  899. 

Notwithstanding,  then,  the  equities  in  favor  of  costs,  where 
a  party  has  been  put  to  expense  in  a  case  dismissed  for  want 
of  jurisdiction,  and  notwithstanding  the  broader  discretion  in 
Courts  over  costs  in  Chancery  than  at  Common  Law,  there 
is  a  defect  of  power  to  adjudicate,  or  award  costs  to  either 
side,  when  there  is  no  power  to  adjudicate  on  the  merits,  and 
when  the  case  is  dismissed  on  account  of  the  want  of  any 
such  power.  The  case  is  not  dismissed  for  want  of  equity 
or  merits,  but  fails  from  want  of  authority  over  it,  and 
hence  over  its  incidents  also.     It  is  coram  nonjudice. 

It  might  be  expedient  for  Congress  and  the  State  legisla- 
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tures  expressly  to  authorize  a  Court  to  give  costs  in  such 
cases ;  as  they  must  hear  and  decide  the  question,  whether 
they  have  jurisdiction  or  not,  and  may  well  allow  the  costs  of 
doing  that,  if  the  legislative  power  pleases,  and  even  the  costs 
of  the  whole  proceedings. 

But  no  statute  or  decisions  in  Maine  seem  to  me  to  author- 
ize such  a  course  now ;  and  the  decisions  of  the  Supreme 
Court  and  its  rules,  as  well  as  sound  analogies  in  the 
absence  of  any  express  aid  of  Congress  on  the  matter,  ap- 
pear to  forbid  this  motion. 

Motion  refused. 
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Thomas  Bbntlbt  and  Wife  vs*  Abneb  Phelps. 

Where  a  deed  is  absolute  on  its  face,  it  is  competent  to  show,  in  a  bill  in  equity, 
that  it  was  a  mortgage,  by  proving  confessions  of  the  grantee  that  it  was  a  mort- 
gage, and  that  a  deed  of  defeasance  was  to  be  giten  and  filed  with  it,  so  as  to 
constitute  the  transaction  a  mortgage  ;  by  proving  receipts  of  money  subsequently 
from  the  grantor  and  her  representatives,  for  interest,  and  in  amounts  correspond- 
ing to  interest  rather  than  rent ;  by  possession  long  after  the  conveyance  retained 
by  the  grantor ;  by  the  relation  of  debtor  and  creditor,  admitted  to  have  then  and 
long  before  existed  between  them ;  and  by  the  value  of  the  property  being  larger 
than  the  consideration  advanced. 

These  are  each  admissible  for  this  purpose,  and  are  not  forbidden  by  the  statute  of 
frauds  in  such  a  case. 

This  bill  in  equity  was  filed  in  August,  1845,  alleging  that 
Hannah  Jones,  the  mother  of  the  wife  of  the  complainant, 
was,  during  her  life,  seized  of  certain  premises  in  Boston, 
on  Richmond  and  Ann  streets,  containing  about  four  hun- 
dred square  feet  of  land,  with  the  buildings  thereon;  that 
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8he  was  indebted  to  the  respondent  Phelps,  in  the  sum  of 
$166,  and  gave  a  mortgage  of  these  premises  to  secure  it, 
Sept.  22,  1824;  that  she  paid  the  same,  and  in  January, 
1827,  borrowed  of  Phelps  $667,  to  secure  which  she  con- 
veyed to  him,  in  fee  and  absolutely  on  the  face  of  the  deed, 
the  same  premises,  but  as  then  designed  and  agreed,  in 
mortgage,  to  secure  its  repayment  and  interest  thereon 
quarterly ;  that  in  pursuance  of  this  agreement  and  under- 
standing between  the  parties  to  that  deed,  she  continued  in 
possession  of  the  premises  till  her  death,  in  Sept.  1832 ;  that 
in  the  mean  time  she  expended  a  large  part  of  the  $667  in 
repair  of  the  buildings,  and  paid  the  interest  thereon  quar- 
terly, both  parties  treating  the  deed,  as' stipulated,  to  be  a 
mortgage,  and  a  mere  security  for  the  debt ;  that  after  her 
death,  in  1832,  Hannah  McLean,  mother  of  Mrs.  Jones,  and 
grandmother  of  the  wife  of  the  complainant,  who  is  daugh- 
ter of  Mrs.  Jones,  and  her  sole  heir,  and  a  minor  then  as 
well  as  at  the  time  of  iSiling  this  bill,  took  charge  of  the 
premises  as  her  guardian  and  administratrix  of  the  estate  of 
Mrs.  Jones;  that  Mrs.  McLean  continued  to  treat  the  prem- 
ises as  under  mortgage  to  Phelps,  and  he  to  receive  from  her 
interest  on  the  debt  and  principal,  till,  on  the  23d  of  July, 
1834,  only  9460  remained  due,  as  stated  by  Phelps;  that 
she  continued  to  occupy  or  receive  the  rents  therefor,  and 
make  payments  of  portions  of  the  interest  and  principal  due 
to  Phelps,  till  1841,  when  he  excluded  her  therefrom ;  and 
that  the  wife  of  the  plaintiff,  then  a  minor,  and  so  in  1843, 
married  him,  and  since  that  event  they  have  repeatedly 
demanded  of  Phelps  to  account  for  the  rents  and  profits,  and 
come  to  a  settlement  of  the  mortgage,  and  pay  any  balance 
due  to  them,  or  receive  any  due  to  him,  and  reconvey  the 
premises  to  her  as  heir  of  Mrs.  Jones. 

It  was  further  averred,  that  Phelps  refused  to  consider 
the  transaction  as  a  mortgage,  and  to  come  to  any  settlement 
thereof,  and,  after  putting  to  him  several  interrogatories,  the 
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bill  concluded  with  a  prayer  that,  after  answering  them,  he 
be  required  to  account  for  his  receipts,  and  reconvey  the 
premises  on  receiving  any  balance  due,  and  also  pay  oyer 
the  surplus,  if  any  he  may  have  received. 

One  answer  was  put  in  and  excepted  to  for  improper  mat- 
ter inserted  by  the  respondent,  and,  after  amendment,  the 
averments  in  it,  which  it  is  material  to  repeat,  were  these : 
That  he  loaned  to  Mrs.  Jones  $165  in  Sept.  1824,  and  took 
the  mortgage  first  described  in  the  bill;  that  in  1825  he 
loaned  to  her  $185-61  more,  most  of  which  was  expended 
in  repairs  of  the  buildings  on  the  premises,  then  much 
dilapidated;  that  she  continued  in  possession  thereof  till 
Jan.  29,  1827,  when  she  owed  him  9367,  principal  and  in- 
terest, and  proposed  to  sell  and  convey  to  him  the  premises 
for  $200  more,  making  in  all  $567,  which  last  sum  he  then 
advanced  to  her,  and  took  an  absolute  deed  of  the  premises ; 
that  it  was  then  the  full  value  of  them,  and  the  note  he  held 
against  her  was  given  up;  that  there  was  no  agreement  to 
treat  this  last  deed  as  a  mortgage,  nor  had  Mrs.  Jones  any 
expectation  it  would  be,  nor  had  he  ever  said  it  was  to 
be  so  treated ;  that  Mrs.  Jones  remained  in  possession  under 
a  written  lease  to  pay  $55  per  year,  rent  and  taxes,  but  not 
otherwise ;  that  she  never  paid  him  interest  after  the  con- 
veyance in  1827,  but  small  sums  as  rent  between  that  time 
and  her  death  in  Sept.  1832,  which  were  indorsed  on  the 
lease,  and  amounted  in  all  to  $86*19,  leaving  a  balance  due 
for  rent  of  $24818,  beside  the  taxes;  that  in  Sept  1832, 
after  her  death,  finding  her  mother,  Mrs.  McLean,  in  the 
house,  he  consented  at  her  request  to  let  her  continue  to 
occupy  it,  on  the  same  terms,  and  her  promise  to  pay  ofl*  as 
much  as  she  could  of  the  balance  due  from  her  mother ; 
that  Mrs.  McLean  paid  more  than  the  rent  for  a  few 
years,  and  in  1841  she  had  discharged  in  all  $350*29, 
which,  with  Mrs.  Jones's  payments,  amounted  to  9436-48, 
leaving  $374-76  due  on  the  lease,  beside  interest  and  taxes ; 
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that  he  then  notified  her  to  quit  the  premises,  which  she  did 
without  complaint ;  that  he  never  settled  with  her,  and  if  he 
told  her  the  balance  due  to  him  was  $450,  which  he  denies, 
it  was  conjectural,  and  related  only  to  what  was  due  for 
rent  and  on  the  lease,  and  not  to  any  other  debt,  as  none 
other  existed ;  that  the  real  sum  then  due  for  rent  and  taxes 
and  interest  thereon  was  $582*80,  and  has  never  been  paid, 
nor  any  statement  made  by  him  to  Mrs.  McLean  or  others, 
that  the  previous  deed  was  a  mortgage,  or  meant  to  be;  that 
he  never  promised  to  reconvey  the  premises,  when  the  sum 
named  in  the  last  deed  and  interest  thereon  were  paid ;  and 
that  the  wife  of  the  complainant  came  of  age  before  her 
marriage  in  A.  D.  1832,  and  is  admitted  to  be  the  heir  of 
Mrs.  Jones,  and  was  under  the  guardianship  of  Mrs.  McLean. 
The  answer  was  sworn  to. 

The  testimony  printed  consisted  chiefly  of  the  depositions 
of  Mrs.  McLean,  Samuel  Bell,  and  Mr.  Page,  with  several 
receipts  and  cancelled  notes.  Such  portions  of  them  as  are 
important  are  referred  to  in  the  opinion  of  the  Court 

At  the  hearing,  the  respondent  by  agreement  put  in  a 
copy  of  the  original  mortgage,  and  of  the  subsequent  abso- 
lute deed  to  him  by  Mrs.  Jones,  and  the  duplicate  of  the 
original  lease  to  Mrs.  Jones,  with  several  indorsements 
therein,  which  are  referred  to  below. 

The  cause  was  argued  at  this  term  by  John  A.  BoUes, 
counsel  for  the  complainants;  and  Bradford  Sumner,  for  the 
respondent. 

Woodbury,  J.  delivered  the  opinion  of  the  Court.  He  said 
that  the  task  of  the  Court  in  settling  the  leading  facts  in  this 
case  was  embarrassing ;  not  so  much  from  the  doubt  how 
the  balance  of  the  testimony  stands  on  the  face  of  it,  as 
from  the  great  errors  in  memory,  which  the  collisions  of  the 
testimony  disclose,  if  not  some  more  painful  conclusions  in 
respect  to  portions  of  the  answer. 
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As  some  apology  for  the  respondent,  however,  the  trans- 
action is  one  obscured  by  time,  a  whole  generation  haying 
passed  since  the  deed  in  controversy  was  given ;  the  only  wit- 
nesses are  also  very  aged,  and  some  of  them  nearly  related  to 
the  complainants ;  and  the  respondent  himself,  after  twenty 
years,  would  naturally  rely  more  on  the  written  papers  as  to 
what  the  transaction  really  was,  than  on  any  obscure  or  im- 
perfect recollections  of  any  thing  differing  from  them. 

Under  all  these  considerations,  the  case  is  likely  to  be 
surrounded  with  some  doubt  in  respect  to  such  remote  facts; 
and  this  would  be  peculiarly  so  from  various  circumstanpes, 
being  not  reconcilable  with  the  hypothesis  assumed  on  the 
one  side  or  the  other,  and  there  being  two  or  three  important 
and  direct  contradictions  between  the  answer  and  the  wit- 
nesses. But  the  latter,  beside  their  number,  seem  the  most 
strongly  sustained  by  some  of  the  written  documents. 
These  last  are  less  forgetful  than  men ;  less  open  to  improper 
influences ;  and  if  tampered  with,  less  able  to  conceal  it ; 
and  the  facts  compel  me  to  say,  that  they  tend  in  the  main 
directly  to  support  the  positions  of  the  complainants. 

An  analysis  of  the  evidence  will  show  how  this  matter 
really  stands. 

The  material  facts  admitted  should  be  distinguished  from 
those  which  s»re  controverted,  as  the  former  alone  possess 
much  weight  independent  of  the  others.  Those  which  are 
material  in  deciding,  whether  the  deed  of  1827  was  intended 
to  be  a  mortgage  between  Mrs.  Jones  and  Dr.  Phelps,  and 
which  are  admitted  on  both  sides,  consist,  first,  of  the  con- 
tinued possession  of  the  premises  by  Mrs.  Jones  or  others 
under  her,  from  that  time  till  her  death,  in  1832 ;  and  a  like 
possession  by  Mrs.  McLean,  the  guardian  of  her  daughter 
and  heir,  from  that  time  till  1841.  Next,  it  is  the  relation  of 
borrower  and  lender,  which  had  existed  between  these  par- 
ties from  1824  up  to  the  date  of  that  deed,  if  no  longer. 
Finally,  it  is  the  exercise  of  all  acts  of  ownership  by  Mrs. 
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Jones  and  the  guardian  in  letting  the  premises  to  others,  or 
making  any  temporary  repairs  from  1827  to  1841 ;  and  the 
absence  of  any  by  the  respondent,  except  the  lease  to  Mrs. 
Jones  for  one  year  at  the  commencement  of  A.  D.  1827. 

The  next  material  facts  controverted  will  next  be  consid- 
ered.   They  are, 

1.  The  value  of  the  property  in  1827  as  compared  with 
the  consideration  set  up  for  a  sale,  whether  much  more  or 
not 

2.  The  payment  of  money  to  the  respondent  by  Mrs. 
Jones  and  Mrs.  McLean,  and  the  receipt  of  it  by  him  during 
that  period,  whether  as  interest  on  a  mortgage  or  rent  on  a 
bona  Jide  lease  of  what  he  had  bought  absolutely. 

3.  The  actual  execution  of  a  defeasance  to  Mrs.  Jones  in 
1827,  with  a  view  of  making  the  deed  from  her  a  mortgage. 

4  The  admissions  by  the  respondent  or  not,  that  it  was 
intended  to  be  a  mortgage,  and  was  so  considered  by  him, 
as  well  as  by  Mrs.  Jones  and  Mrs.  McLean. 

5.  The  continuance  of  the  relation  of  borrower  and  lender 
even  in  and  after  1827. 

Now,  in  respect  to  these  controverted  facts,  there  were 
generally  on  the  side  of  the  respondent  no  witnesses  and  no 
evidence,  but  his  own  oath  in  his  answer ;  and  it  ought  to 
be  added,  some  prima  facie  presumption  in  his  favor  which 
arises  from  the  face  of  the  deed  and  lease,  and  of  a  few  of 
the  receipts. 

But  it  is  to  be  remembered,  that  the  written  papers  of  the 
grantee  belonging  to  the  transaction  itself,  and  more  espe- 
cially the  deed,  are  not  in  a  case  like  this  to  possess  the 
controlling  influence,  which  is  imparted  to  them  in  regard  to 
most  other  contracts.  Because  the  truth  of  the  face  of  the 
deed  is  the  very  fact  in  controversy,  and  if  its  face  be  at  all 
conclusive,  no  mortgage  would  in  any  case  be  allowed  to  be 
proved  either  by  other  writings  or  by  parol  independent  facts 
in  pais  in  chancery,  any  more  than  at  law. 
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It  is  well  settled,  however,  that  in  chancery,  as  this  case 
now  is,  the  parties  are  allowed  to  show  by  parol  as  well  as 
other  writings,  notwithstanding  the  conveyances  are  abso- 
lute on  their  face,  such  other  facts  as  may  render  it  probable 
a  mortgage  was  intended.  And  hence  it  follows,  that  the 
form  of  the  papers  makes  only  a  pnmu  facie  case,  and  is 
not  to  stand  against  other  facts,  which  satisfy  the  Court,  that 
in  reality  a  mortgage  between  the  parties  was  probably  con- 
templated. 

The  parol  evidence  is  thus  allowed,  not  to  show  here,  that 
the  deed  was  made  absolute  by  mistake  or  accident,  when 
it  was  meant  to  be  conditional ;  but  that  it  was  by  design 
made  absolute,  while  in  truth  the  real  transaction  as  a  mort- 
gage was  thus  intended  to  be  concealed  or  covered  up,  or  be 
left  to  a  separate  defeasance.  And  the  other  party  under- 
takes to  show  this  from  separate  writings,  or  from  certain 
independent  distinct  facts  and  doings  between  the  grantor 
and  grantee,  which  Courts  of  Chancery  will  consider  and 
give  to  them  their  due  weight  in  conjunction  with  the  writ- 
ten evidence  of  the  deed  the  other  way,  and  the  oath  of  the 
party  and  any  thing  else  corroborative  on  his  part.  This 
course  does  not  conflict  with  the  statute  of  frauds,  when  it 
proves  other  written  papers  making  the  deed  or  mortgage, 
or  adduces  independent  facts  which  show  the  face  of  the 
deed  to  contain  a  mistake  or  a  fraud,  or  not  the  whole 
truth. 

The  first  material  controverted  fact  is  the  value  of  the 
premises  compared  with  the  debt  or  sum  advanced. 

The  only  testimony  on  this  for  the  respondent  is  from 
himself  in  his  answer.  It  is  that  the  sum  due  to  him 
was  $567,  equal  to  the  full  value  of  the  premises  at  that 
time.  There  is  no  other  proof,  except  his  oath  and  the  con- 
sideration named  in  the  deed,  that  Mrs.  Jones  then  even 
owed  him  so  much  as  $667,  by  $150  or  $200.  The  pre- 
vious notes  and  advances  fall  short  of  this  consideration  to 
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that  extent,  and  no  note  or  receipt,  or  witness,  except  as 
aforesaid,  shows  any  thing  either  more  or  less. 

The  bill  in  this  respect,  and  in  one  or  two  others,  varies 
from  the  proof^  though  not  so  as  to  require  amendment 
Inclining  on  the  weight  of  the  testimony,  however,  to  hold 
that  the  true  sum  was  9537,  for  the  purpose  of  this  inquiry, 
and  to  be  composed  of  ^367  old  debt,  and  $200  new,  there 
is  the  positive  testimony  of  two  witnesses  against  his  answer 
as  to  the  value  being  no  greater.  They  show  that  this  sum 
was  not  equal  to  more  than  half  or  one  third  the  value  of 
the  premises. 

Mrs.  McLean  had  bought  them  ten  or  twelve  years  pre- 
vious, and  given  #1900  for  them.  Mrs.  Jones  had  in  the 
year  before  this  conveyance  expended  on  them  in  repairs 
$180  more,  with  money  borrowed  of  Phelps. 

Before  those  repairs,  Mrs.  McLean  testifies  they  were 
worth  $  1300,  and  are  now,  A.  D.  1846,  worth  $  1600  to 
$2000 ;  and  Mr.  Bell  swears  they  are  now  worth  $  1000. 

From  all  this,  however  meagre,  compared  with  what 
could  be  proved  on  either  side,  and  probably  would  be,  if 
this  was  not  correct,  little  doubt  exists,  that  in  1827  the 
premises  were  worth  from  twice  to  three  times  the  consider* 
ation  paid ;  and  this  ftct,  therefore,  raises  a  strong  presump- 
tion in  equity  that  the  transaction  was  a  mortgage,  and  not 
an  absolute  sale.  One  party  will  not  readily  be  presumed 
so  foolish  as  to  sell  outright  for  half  or  one  third  what  his 
property  is  worth;  nor  the  other  so  unconscionable  as  to 
buy  at  that  depreciation,  when  other  circumstances  combine 
with  this  to  render  the  sale  a  mortgage,  and  thus  make  both 
behave  naturally  and  justly. 

But  there  is  another  piece  of  testimony  still  more  striking 
connected  with  the  income  derived  from  this  property,  and 
thus  showing  something  as  to  its  true  value.  Beside  the  land, 
which  has  been  made  in  argument  the  basis  of  its  value, 
buildings  existedi  which  were  rented  by  Mrs.  Jones  for  $120 
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a  year  once,  by  Mrs*  McLean  for  $200  once,  $175  once, 
and  $150;  and  by  Phelps  once  at  $156. 

Now  the  value  at  this  rent  would  be  not  merely  the  four 
hundred  feet  of  land,  but  buildings,  which,  though  old,  had 
been  well  repaired  by  the  money  borrowed  of  Phelps,  and 
rented  at  the  rate  of  six  per  cent,  on  a  capital  of  from  $3200 
to  $2400. 

This  is  subject  to  some  deductions  for  insurance,  taxes, 
&c.,  but  still  increases  the  improbability  of  an  absolute  sale 
for  $667,  of  what  cost  near  twenty  years  before  $1300,  and 
yielded  a  rent  at  least  equal  to  six  per  cent,  on  more  than 
$2000. 

On  the  hypothesis  that  this  was  an  absolute  sale,  Mrs. 
Jones  parted  with  premises  for  a  sum,  whose  interest  was 
only  $34*02,  which  yielded  her  an  interest  or  income  at 
that  time  at  least  of  $  150  yearly,  or  from  four  to  fiye  hun- 
dred per  cent.  more. 

But  supposing  it  was  done  in  the  form  of  an  absolute 
sale  merely  to  secure  the  payment  of  her  debt  and  interest, 
aad  to  prevent  any  creditor  of  hers  from  attaching  the 
equity  of  redemption,  as  Mrs.  McLean  testifies  Phelps  ad- 
mitted to  her,  and  the  transaction  becomes  more  natural  and 
explicable  on  ordinary  principles ;  and  is  another  piece  of 
corroborative  testimony,  that  the  equity  of  redemption  was 
considered  worth  something,  and  the  sum  loaned  by  no 
means  equal  to  the  value  of  the  premises ;  otherwise,  a  resort 
to  this  course  to  prevent  attachment  would  not  have  been 
thought  necessary. 

The  next  controverted  fact  as  to  the  subsequent  pa3rments, 
whether  for  interest  or  rent,  is  very  material,  because,  if 
actually  paid  and  received  as  rent,  it  would  indicate  that  an 
absolute  sale  had  been  intended  to  be  made.  Whereas,  if 
the  payments  were  for  interest,  they  would  furnish  strong 
evidence  that  a  mortgage  was  understood  to  be  existing,  and 
meant  to  exist  rather  than  a  sale.    The  very  first  payment 
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which  appears  in  the  evidence  to  have  been  made  by  Mrs. 
Jones,  was  Aug.  6,  182!7,  or  about  seven  months  after  the 
deed  was  executed,  and  is  stated  by  Phelps  and  entered 
originally  on  the  back  of  the  duplicate  lease  in  his  posses- 
sion, without  saying  whether  it  was  for  interest  or  rent. 

I  say  originally,  not  merely  from  the  appearances  of  the 
paper,  the  color  of  the  ink,  and  the  punctuation,  but  the 
positive  evidence  of  three  witnesses,  who  are  experts  as  to 
handwriting,  and  are  contradicted  by  none  on  the  part  of  the 
respondent,  but  are  sustained  by  the  appearances  on  the 
paper  just  referred  to. 

Such  alterations  may  have  been  made  at  the  time  and  by 
assent  of  parties,  and  different  colors  in  the  ink  may  exist  in 
the  same  writing,  by  dipping  a  pen  deeper.  Hence  I  did 
not  and  do  not  now  think  it  expedient  to  decide  such  a 
question  without  proof  dehors. 

That  proof  is  very  direct  ^nd  strong.  The  apparent 
alterations,  too,  are  all  in  such  parts,  and  such  only,  as  to 
aflfect  this  question  in  dispute ;  and  however  disagreeable  it 
may  be  to  find  this  matter  unexplained,  my  duty  is  now 
merely  to  follow  where  the  positive  evidence  requires  me 
to  go. 

This  evidence  is,  that  a  manifest  alteration  has  since  been 
made  in  this  first  written  receipt  by  some  person,  adding 
the  words  ^'  rent "  and  '*  lease."  So  in  the  next  receipt  on 
the  8th  of  October,  neither  "rent"  nor  "interest"  was 
named  in  that  originally,  but  these  witnesses  testify  that 
"  rent "  has  since  been  add^d.  So  again  in  the  receipt  of 
Jan.  15, 1^28,  and  July  29th.  Again,  the  receipt  on  the  29th 
of  April,  1830,  was  originally  "interest  to  this  date,"  which 
it  is  proved  has  been  erased,  and  "rent  three  dollars"  added. 
And  Oct.  29,  1830,  "interest"  was  in  the  receipt  at  first, 
and  has  been  since  erased  and  "  rent "  substituted. 

It  is  not  very  probable  that  these  additions  and  these 
erasures  have  been  made  for  any  purpose  than  to  prevent 


4ag  MASaA.CHU8ETT8. 

the  inference,  which  would  arise  from  them  as  they  stood 
originally,  that  the  deed  and  lease  had  been  a  mere  mortgage 
in  design,  to  secure  the  debt  and  interest  If  meaning  other- 
wise, it  is  probable  that  the  receipts  would  have  been  origi- 
nally in  terms  for  rent,  and  rent  alone ;  and  not  as  they  were, 
in  no  case,  for  rent,  but  in  two  of  them  expressly,  ^issimiB 
verbiSf  for  "  interest" 

It  is  not  shown,  that  any  person  had  a  motive  to  make 
these  alterations  but  the  respondent,  and  the  receipts  have 
been  in  his  possession  till  produced  in  Court 

Apparently,  and  such  is  the  evidence,  they  are  alterations 
of  a  subsequent  date  to  the  original  entry,  but  in  the  same 
handwriting.  The  Court  do  not  decide  on  the  author  of 
them,  or  the  guilt  of  them,  in  this  collateral  inquiry,  for  it  is 
possible  they  were  afterwards  made  by  consent  But  there 
is  no  such  proof,  and  it  is  enough  to  say  here  on  the  proof 
which  exists,  that  as  the  receipts  appear  to  have  stood  origi- 
nally, they  furnished  strong  evidence  that  the  payments 
made  by  Mrs.  Jones  were  as  "interest,"  and  were  so  re- 
ceived by  Phelps,  and  are  thus  a  species  of  evidence,  and 
written  evidence,  very  decisive  that  the  relation  of  mort- 
gagor and  mortgagee  was  understood  and  meant  by  both 
parties  to  continue  between  them. 

Another  circumstance  connected  with  these  payments  by 
Mrs.  Jones,  showing  them  to  have  been  for  interest,  is  that 
the  nominal  rent  reserved  in  the  lease  was  $56  per  year, 
whereas  the  interest  on  the  9667  she  is  claimed  to  have 
owed  Phelps  in  January,  1827,  is  only  $34-02;  and  on 
i^xamination  it  will  be  found  that  it  was  near  the  amount  of 
interest,  and  not  of  the  nominal  rent,  which  she  paid  yearly 
till  the  payment  stopped  in  the  latter  part  of  1830.  They 
exceed  the  amount  of  interest  only  small  fractions,  which 
were  probably  added  for  not  being  made  punctually  at  the 
end  of  each  quarter.  The  difference  between  that  and  the 
nominal  rent  reserved  yearly  is  about  twenty-one  dollars,  or 
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over  one  third  the  whole  sum,  and  is  hence  the  more  strilcing 
as  a  payment  in  reference  to  interest  rather  than  rent.  Be- 
side this,  a  quarter's  interest  is  eight  dollars  and  a  fraction, 
whereas  a  quarter's  rent  would  be  •  13*76 ;  and  the  last  sum 
is  not  in  one  instance  out  of  the  eleven  payments  made  by 
Mrs.  Jones  the  amount  paid,  or  any  thing  within  three  to 
four  dollars  of  it,  while  in  six  or  seven  of  the  eleven  pay- 
ments, the  amount  was  eight  dollars  and  a  fraction,  differ- 
ing only  a  few  cents  from  a  quarter's  interest,  but  falling 
short  of  a  quarter's  rent  about  five  dollars  in  each  of  those 
caste. 

Following  the  payments  further  aft^r  the  death  of  Mrs. 
Jones,  the  same  evidence  exists  in  some  respects  that  they 
were  made  for  interest,  with  some  additional  corroboration 
of  it,  and  on  the  contrary  with  some  counter  data. 

Thus  Mrs.  McLean  within  a  few  days  after  the  death  of 
Mrs.  Jones,  testifies  that  she  called  on  Dr.  Phelps  as  to 
the  premises,  and  he  admitted  they  were  held  as  mere  se- 
curity for  the  payment  of  the  principal  and  such  interest  as 
Mrs.  Jones  had  not  paid.  When  these  were  satisfied,  he 
was  willing  to  reconvey  them.  He  assented  to  her  continu- 
ing to  occupy  them  as  Mrs.  Jones  had ;  and  she  thereupon 
did  occupy  them,  and  at  once  commenced  making  payments 
on  what  she  considered  the  mortgage  debt. 

Dr.  Phelps,  in  his  answer,  denies  so  much  of  Mrs.  Mc- 
Lean's testimony  as  relates  to  there  being  any  mortgage, 
and  insists  that  Mrs.  McLean  was  to  remain  there  as  if 
under  the  lease  to  Mrs.  Jones,  continued  to  her,  and  on  her 
undertaking  to  pay  also  the  arrears  of  rent  due  from  Mrs. 
Jones,  and  not  the  arrears  of  the  mortgage.  In  this  conflict 
of  testimony  on  these  points  between  the  respondent  and 
Mrs.  McLean,  it  will  be  necessary  to  turn  to  the  written 
evidence  between  them  as  supporting  either. 

The  very  first  receipt  to  Mrs.  McLean^  Sept.  12,  1832, 
the  same  month  her  mother  died,  is  "  $  14-60  towards  the 
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interest."  This  receipt  has  been  in  her  possession,  and  has 
no  appearance  of  alteration,  and  is  strong  evidence  of  a 
mortgage.  But  the  next  one,  Oct  29,  1832,  is  for  •32*60, 
^'  being  the  last  quarter's  rent,  and  the  rest  on  the  debt  due." 

This  is  the  first  mention  of  rent  originally  in  a  receipt, 
since  the  deed  was  given  in  A.  D.  1827 ;  but  this  is  accompar 
nied  by  the  expression  of  '^debt  doe."  This  last  ex[Mession 
would  be  evidence  of  a  mortgage  debt  being  thus  recognised, 
if  Dr.  Phelps  did  not  insist  it  referred  to  the  debt  due  from 
Mrs.  Jones  for  rent.  Mrs.  McLean,  however,  testifies  it  was 
the  debt  due  on  what  she  considered  as  secured  by  the  deed  of 
1827,  and  which  Phelps  told  her  was  meant  to  be  a  mortgage. 

She  is  fortified  in  her  position  not  only  by  the  first  receipt 
having  been  for  interest,  but  by  the  the  third  receipt,  Jan. 
19,  1833,  which  is  $7-60,  ^'the  interest,  and  the  rest  98  on 
the  debt,"  the  word  '^  interest "  not  applying  to  rent,  but  to 
interest  on  the'  mortgage,  and  the  debt  named  in  connection 
with  it  being  probably  the  mortgage  debt  The  amount 
paid  for  interest  strengthens  this  view,  as  being  quarterly 
it  would  far  exceed  the  amount  of  interest  on  Mrs.  Jones's 
arrears  for  rent,  even  as  computed  by  Dr.  Phelps  at  $248*18, 
principal  and  taxes,  and  would  approach  near  to  the  interest 
on  the  original  debt  of  Mrs.  Jones  for  money  borrowed, 
considering  that  a  part  of  the  principal  had  been  discharged 
by  Mrs.  McLean. 

The  amount  of  principal  so  discharged  by  her  within  a 
year  and  a  few  mcmths  appears  to  have  exceeded  $100, 
leaving  only  about  $467  debt,  the  interest  on  which  quarterly 
would  be  a  fraction  over  seven  dollars.  Accordingly,  as  a 
remarkable  verification  of  her  statements,  we  find  in  five  or 
six  subsequent  cases,  that  her  payments  amount  to  seven 
dollars  each  and  a  fraction,  or  fifteen  dollars  and  a  fraction, 
apparently  to  cover  in  the  first  instance  one  quarter's  interest 
on  the  mor^ge  debt,  and  in  the  second  instance,  two  quar- 
ters, but  not  at  all  agreeing  with  the  position  taken  by  the 
respondent  as  to  rent 
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During  1833  and  port  of  1834,  some  of  the  receipts  speak 
of  interest  alone,  and  some  of  interest  and  debt,  some  rent 
and  interest,  and  some  rent  alone.  But  in  July  23,  1834^ 
Dr.  Phelps  gives  a  receipt  in  a  still  more  striking  form  for  a 
certain  anaount,  "being  the  interest  and  $14  on  the  prin- 
cipal, which  leaves  now  due  me  $450." 

This  indicates  in  its  terms  a  mortgage  debt  most  strongly, 
and  agrees  with  what  would  then  be  the  amount  of  that 
debt,  reduced  as  before  mentioned,  and  not  with  any  debt  of 
Mrs.  Jones  for  rent  alone. 

Furthermore,  Mrs.  McLean  testifies  it  was  given  on  her 
lequest  to  have  a  statement  of  the  amount  due  on  the  loan 
to  Mrs.  Jones,  secured  by  mortgage. 

Numerous  subsequent  receipts  to  Mrs.  McLean  are  all  for 
**  interest,"  or  "  interest  and  principal,"  or  "  rent  and  inter- 
est," or  "  principal,"  or  "  rent  or  interest,"  considering  it  the 
same  in  at  least  three  of  the  receipts.  They  continue  down 
to  1839,  and  as  the  principal  debt  had  become  still  further 
reduced,  the  quarter's  interest  is  only  $6-50,  or  $6*25,  in- 
stead of  $7  and  a  fraction,  or  $8  and  a  fraction,  indicating 
in  this  way  again,  that  the  payment  was  not  as  a  mere 
tenant  for  a  fixed  rent  as  rent,  but  the  pajrment  of  interest 
as  a  debtor,  or  for  a  debt,  and  hence  varjring  in  amount  as 
the  principal  debt  varied. 

It  is  also  a  remarkable  circumstance,  that  not  one  of  all 
these  payments  during  fourteen  years  oerresponds  in  amount 
annually,  semi-annually,  or  quarterly  with  the  nominal  rent 
reserved  of  $56  per  year,  or  with  the  9100  per  year,  nearer 
its  true  value  as  rent,  but  most  of  them  correspond  with  the 
interest  on  the  mortgage,  indicating  that  as  the  guide  and 
standard  in  the  minds  of  both  parties. 

The  next  controverted  fact  bearing  on  the  question,  whe- 
ther the  deed  of  January,  1827,  was  intended  to  be  a  mort- 
gage, is  the  actual  execution  of  a  defeasance  in  writing 
testified  to  be  admitted  by  Phelps,  to  have  been  made  and 
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filed  away  with  the  deed,  so  that  in  case  of  his  or  Mrs. 
Jones's  death,  written  evidence  of  the  designs  of  the  parties 
might  exist  In  relation  to  this  fact,  there  is  on  the  one  side 
the  denial  o(  Phelps  under  oath^  and  against  it  the  express 
testimony  of  Bell  and  Mrs.  McLean,  as  to  Phelps's  positiTe 
statements  to  that  effect  in  detail. 

It  may  be  proper  to  say  here,  once  for  all,  that  since  Mrs. 
McLean's  near  relationship  to  the  complainants  would  cause 
her  eyidence  to  be  scrutinized  more  closely,  and  especially 
where  it  was  contradicted  by  other  evidence  from  persons 
not  related  to  the  opposite  party  nor  interested,  her  evidence 
might  in  such  case  require  corroboration  from  others  in 
order  to  deserve  full  credit 

But  here  she  is  contradicted  only  by  the  party  in  interest, 
and  is  fully  sustained  by  another  witness. 

In  relation  to  her  and  Mr.  Bell,  as  persons  advanced  in 
life,  and  hence  excepted  to  as  being  more  frail  in  memory,  it 
is  certain  that  as  to  recent  transactions,  such  persons  notice 
them  less  and  think  of  them  less,  than  events  in  early  life. 
But  if,  as  in  this  case,  they  are  not  deaf  so  as  to  prevent 
hearing,  and  took  a  deep  concern  as  in  a  matter  like  this, 
interesting  to  them  and  their  near  friends,  and  profess  to 
remember  it,  the  confidence  due  to  them  is  not  to  be  dimin- 
ished on  account  of  their  age,  and  should  in  some  cases 
be  greater,  from  their  nearer  approach  to  future  account- 
ability for  false  swearing,  though  not  actually  in  ariicuUs 
mortis. 

I  am  bound  then  to  believe  them  in  this  as  in  other  parts 
of  their  evidence,  where  their  recollections  are  distinct  and 
positive,  and  not  impugned  by  any  other  witness,  but  merely 
by  the  party  in  interest,  and  sustained  as  they  are  by  most  of 
the  receipts  and  other  facts.  Carpenter  v.  Prov.  Ins.  Co 
4  How.  185. 

It  must  be  considered  proved,  that  this  deed,  though 
absolute  on  its  face^  was  made  actually  a  mortgage  by  a 
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written  defeasance.  Whether  it  was  sealed  or  not,  or  bore 
date  with  the  deed,  or  was  formally  dehvered,  is  not  very 
material  in  equity,  however  it  might  be  in  law.  See  Shap' 
ley  V.  Rangelejfj  1  Woodb.  &  Min.  213 ;  Brawn  v.  iSrotm, 
Ibid.  325« 

But  beside  the  admissions  of  Phelps  as  to  the  existence  of 
8uch  a  defeasance,  there  are  others  in  respect  to  the  deed  in 
1827,  having  been  a  mortgage,  testified  to  not  only  by  Bell 
and  Mrs.  McLean,  but  by  Page. 

The  latter,  learning  that  the  respondent  had  obtained  a 
title  to  the  premises,  and  wishing  to  purchase  them,  called 
on  him  for  that  purpose,  after  Mrs.  Jones's  death ;  Phelps 
explained  that  she  had  been  indebted  to  him,  and  wanted 
more  money,  and  he  declined  letting  her  have  it  without  an 
abfiiclute  deed,  which  she  gave,  but  if  ^^  they  paid  the  inter* 
est  promptly,  he  did  not  feel  that  he  had  any  moral  right  to 
sell."    If  they  did  not,  he  should,  but  declined  selling  then. 

This  not  only  shows  a  substantial  admission  to  Page,  such 
as  he  made  again  and  again  to  the  other  two  witnesses,  that 
the  transaction  was  a  mortage  in  a  moral  or  equitable  view, 
but  admits  that  the  character  of  a  loan  belonged  to  the 
money  advanced  in  Jan.  1827,  as  well  as  before.  All  the 
receipts  for  interest  also  indicate  this  strongly. 

Again,  Phelps  was  not  a  person  wanting  to  buy  in  1827, 
any  more  than  in  1824 ;  but  when  hearing  that  Mrs.  Jones 
wished  to  borrow,  he  called  on  her  to  lend  to  her  the  money, 
as  Mrs.  McLean  testifies. 

So  in  1827,  his  was  rather  the  character  of  a  person  will- 
ing to  lend  more,  and  actually  doing  it,  on  having  the  secu- 
rity for  it  put  in  a  form  more  safe  and  acceptable  to  him. 

This  fact  is  usually  one  of  the  great  touchstones,  whether 
a  deed  was  really  meant  to  be  a  sale  or  a  mortgage.  See 
3  Pick.  483;  EaUm  v.  WhUing,  lb.  491. 

Having  gone  through  with  this  analysis  of  the  testimony 
on  what  is  material  and  controverted,  it  may  be  remarked 
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generally,  that  in  chancery  money  transactions  are  by  means 
of  such  evidence  considered  as  mortgages,  which  are  not  al- 
ways so  at  law.  On  this  see  4  Mason,  C.  C.  444 ;  Flagg  t. 
Mann,  2  Sumn.  627 ;  Shapley  v.  Rangeley,  1  Woodb.  &  Min. 
213 ;  Almy  v.  Wilbur,  2  lb.  371 ;  3  Pick.  490 ;  Jenkins  v.  JB*. 
dredge,  3  Story,  R.  291 ;  Kelleran  v.  Brown,  4  Mass.  R.  444 

And  furthermore,  that  the  objection  of  the  statute  of  frauds 
does  not  apply  to  any  of  this  evidence  which  is  in  writing, 
or  which  goes  to  prove  by  parol,  either  independent  facts 
and  not  mere  contradictions  of  the  deed  itself,  or  loss  of 
papers,  or  fraud. 

Our  course  is  next  to  review  and  discriminate  what  particu- 
lar facts  are  admitted  or  satisfactorily  proved,  which  tend  to 
show  that  the  deed  of  1827  was  actually  intended  by  the 
parties  to  be  a  mortgage,  and  which  are  by  adjudged  cases 
deemed  competent  for  that  purpose  in  a  Court  of  Equity. 

1.  A  defeasance  was  written  and  lodged  with  the  deed,  in 
order  to  evince  and  secure  that  effect  in  case  of  the  death  of 
either  party. 

And  the  form  of  an  absolute  deed  was  said  to  be  adopted 
not  because  the  premises  had  been  sold,  but  because  the 
equity  of  redemption  might  be  attached  by  creditors  of  Mrs. 
Jones,  if  it  appeared  on  record  as  a  mortgage. 

That  such  evidence  is  competent  in  chancery,  as  tending 
to  show  not  only  the  existence  of  a  defeasance  but  its  loss, 
either  by  accident  or  fraud  in  not  producing  it,  the  cases 
are  numerous,  and  even  go  to  the  allowance  of  proof  of  a 
promise  to  give  such  a  defeasance,  and  the  presumption  of 
fraud  or  accident  if  it  was  not  done.  1  Powell  on  Mort 
120,  note ;  Jones  v.  Siratham,  3  Atk.  389 ;  Taylor  v.  Luther, 
2  Sumn.  228 ;  Ibid.  628 ;  4  Kent,  Com.  143 ;  1  Paige,  48 ; 
9  Wend.  237 ;  Jenkins  v.  Eldredge,  3  Story,  291 ;  4  Russell, 
426 ;  4  East,  677,  note ;  2  Jacob  &  Walk.  182. 

The  greatest  doubt  under  this  head  is  in  cases  generally 
whether  the  agreement  to  reconvey  in  a  certain  event  was 
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intended  to  make  the  transaction  a  mortgage,  and  was  evi- 
dence of  its  being  so ;  or  was  a  mere  special  contract  to 
reconrey  on  condition,  and  hence  not  binding  unless  the 
condition  was  strictly  performed. 

If  there  had  been  no  previous  loans  between  the  parties, 
and  the  case  grew  out  of  a  treaty  to  sell  and  buy,  or  the 
conditional  agreement  was  of  subsequent  date,  the  case  is 
usually  not  a  mortgage.  7  Cranch,  237.  But  if  these,  or 
other  strong  facts  are  the  reverse,  as  here,  the  inference  is  in 
favor  of  its  being  a  mortgage.  10  Sim.  386;  3  Jurist,  1186; 
5  lb.  114 ;  4  Kent,  Com.  143. 

2.  The  next  special  fact  thus  proved  or  admitted,  and 
very  material  in  this  inquiry,  is,  that  the  parties  stood  here 
in  the  relation  of  lender  and  borrower,  both  before  and  at 
the  time  of  the  execution  of  the  deed  in  1827. 

Such  a  circumstance  is  deemed  very  decisive  in  a  Court 
of  Chancery,  that  the  transaction  was  meant  to  be  a  mort- 
gage. Flagg  V.  Marm^  2  Sumn.  527,  536;  1  How.  358;  4 
John.  Ch.  167 ;  and  other  cases  in  Hunter  v.  Marlboro\  2 
Woodb.  &  Min.  168 ;  Co.  Litt.  204,  b,  and  note. 

Her  first  application,  in  1824,  to  a  broker,  and  afterwards 
to  Parkman,  was  not  to  sell  the  premises,  but  mortgage 
them ;  and  his  intention  had  never  been  to  buy,  but  to  make 
loan  after  loan,  till  beside  a  mortgage  at  first  for  what  was 
then  advanced,  he  proposed  not  to  buy,  but  to  take  an  abso- 
lute deed  to  secure  the  whole,  making,  as  he  averred,  a  defea- 
sance back,  and  lodging  it  with  the  deed  for  her  security  as 
to  the  right  of  redemption.    Morris  v.  Nixon,  1  How.  118. 

Whenever  the  deed  is  in  fact  security  for  a  debt.  Courts 
are  inclined  to  consider  it  a  mortgage.  Porter  v.  Nelson, 
4  N.  Hamp.  R.  130;  Longuei  v.  Scawen,  1  Yes.  406;  4 
Kent,  Com.  158 ;  3  Pick.  483,  491. 

The  only  doubt  as  to  the  force  of  this  point  is  the  surren- 
der to  Mrs.  Jones  of  her  notes,  and  the  taking  of  no  new  one, 
or  a  bond,  or  covenant  to  pay  the  money  advanced  and 
due. 


444  MASSACHUSETTS. 

Bentley  ei  tur.  v.  Phelps. 

But  if  a  transaction  be  shown  to  have  been  a  mortgage,  a 
salt  lies  for  the  debt,  though  there  be  no  note,  or  bond,  or 
express  covenant  to  pay  it  1  Pow.  on  Mort.  16,  note ;  lb. 
374,  note ;  King  v.  King^  3  P.  Wms.  36L 

It  rests  on  the  whole  evidence,  showing  it  to  be  a  mort- 
gage ;  and  if  a  right  to  redeem  exists,  there  is  a  correlative 
right  to  enforce  payment,  and  treat  the  case  as  a  debt  thus 
secured. 

But  if,  vicB  versct^  from  the  nature  of  the  transaction,  theie 
is  no  loan,  no  debt,  no  borrowing,  then  there  being  no  debt, 
there  is  no  mortgage,  and  no  action  lies  to  recover  a  debt. 
7  Cranch,  237. 

I  speak  now,  of  course,  of  moneyed  considerations  in 
deeds  and  between  the  parties,  and  not  mortgages  to  secure 
against  contingencies  or  liabilities  as  bail,  or  surety,  or 
covenantor. 

Nor  do  I  include  what  are  called  Welsh  mortgages,  be- 
cause there  the  mortgagee  enters  at  once  and  takes  the  r^its 
instead  of  interest,  and  is  by  agreement  or  distinct  under- 
standing to  have  no  remedy  for  the  principal.  1  Pow.  on 
Mort.  374,  note ;  Patch  on  Mort.  22, 29 ;  3  Atk.  28a  But  be 
agrees  merely  to  reconvey  on  its  payment  Coop.  R.  189 ; 
6  Br.  P.  C.  275. 

It  is  true  likewise,  that  it  must  have  been  a  mortgage  at 
first,  or  ah  inUio,  and  not  by  any  subsequent  parol  agree- 
ment 1  Pow.  on  Mort  116,  note;  lb.  125;  Price  v. 
Perrie,  2  Freeman,  258 ;  Coppleatane  v.  FosweU^  Ibid.  150 ; 
Yeman  v.  B^hell,  2  Eden,  110. 

This  case  was  of  that  character,  confessedly  on  both  sides 
at  first,  in  1824.  And  if  once  a  mortgage  in  any  way,  no 
subsequent  or  collateral  agreement  to  prevent  a  redemption 
is  allowed  to  bar  it;  as  once  a  mortgage,  it  is  always  a 
mortgage  until  a  foreclosure,  regular  and  designed  as  one. 
2  Vern.  620;  1  Eden,  R.  69 ;  7  Ves.  273 ;  4  lb.  350. 

Most  of  the  controverted  cases  in  the  books  relate  to  such 
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as  where  the  sale  may  have  been  conditional,  but  not  con- 
ditional as  a  mortgage,  without  raising  the  question,  whether 
there  was  any  debt  1  P.  Wms.  270 ;  3  Ibid.  360 ;  1  Yes. 
406 ;  2  Atk.  496 ;  2  Ball  &  Beat  278. 

That,  however,  is  not  the  point  here ;  the  sale  here  being 
clearly  absolute,  if  it  is  not  a  mortgage. 

In  such  cases,  seldom  if  ever,  would  the  grantee  be  com- 
pelled to  resort  to  a  suit  for  the  debt,  as  the  very  transaction 
usually  implies  that  the  land  is  worth  more  than  the  debt, 
else  the  form  of  an  absolute  sale  would  not  be  resorted  to,  so 
as  to  try  to  prevent  a  redemption. 

But  if  the  premises  actually  prove  to  be  worth  less  than 
the  real  debt,  and  all  the  facts  indicate  the  deed  to  have 
been  a  mortgage,  and  so  understood  by  the  grantor  as  well 
as  the  grantee,  I  see  no  good  reason  on  principle,  except  in 
the  case  of  Welsh  mortgages,  why  the  grantor  as  mortgagor 
should  not  be  liable  to  pay  any  balance  not  dischaj^ed  by 
the  value  of  the  land.  1  Pow.  on  Mort  373,  note ;  Robinsom 
V.  Cropsey,  2  Edwards's  Ch.  R.  138 ;  2  Ball  &  Beat  274 ; 
KdUran  v.  Brown^  4  Mass.  R  444. 

3.  The  next  material  fact  proved  here,  and  which  bean 
strongly  on  the  question,  whether  the  deed  of  1827  was  in- 
tended as  a  mortgage  or  not,  is,  that  the  value  of  the  land 
and  buildings  was,  on  all  the  evidence,  double  if  not  treble 
the  consideration  or  debt  due  from  Mrs.  Jones.  This  has 
before  been  illustrated  both  by  the  prices  given  for  them, 
and  the  opinions  of  those  well  acquainted  with  them,  and 
also  the  rents  actually  paid  to  Mrs.  Jones,  Mrs.  McLean, 
and  in  some  cases  to .  Dr.  Phelps. 

The  law  is  very  clear,  for  reasons  before  stated,  that  such 
a  fact  is  very  decisive  to  show  the  transaction  must  really 
have  been  meant  not  to  be  an  absolute  sale.  4  Blackf.  99 ; 
Lewis  V.  Owen  et  al,  1  Iredell,  Eq.  R  290 ;  Morris  v.  Nixan^ 
1  How.  118;  Hunter  v.  Marlbaro\  2  Woodb.  &  Min.  168; 

VOL.  n.  38 
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Conwaif's  Es^r.  r.  Alexander^  7  Cranch,  241 ;  Co.  Litt  204,  b, 
note. 

4.  Next  to  this  in  importance  is  the  fact  of  the  possession 
retained  so  long  by  the  grantor  and  her  heir  after  the  sale. 
Remaining  in  her  one  year  under  a  lease  would  in  some 
degree  for  that  year  explain  and  obviate  the  inference  that 
it  was  not  a  sale,  if  the  lease  had  been  for  an  amount  of 
rent,  looking  bona  fide  and  real ;  that  is,  9160  to  $200,  the 
rate  it  had  usually  been  leased  for  to  others.  But  it  was  fiyr 
only  $65  nominally,  and  only  about  $34  per  year  was  paid 
for  the  first  two  or  three  years,  and  after  that  still  less.  This 
possession  was  continued  likewise  for  fourteen  years  by  Mrs. 
Jones  and  her  mother,  without  any  renewal  in  writing ;  and 
the  entire  control  over  the  premises  was  thus  long  exercised 
by  them,  and  no  payment  of  over  $34  a  year,  being  about 
the  amount  of  interest  on  the  debt  and  little  over  half  the 
nominal  rent,  and  ouly  one  fifth  of  the  real  value  of  rent. 
During  several  years  the  payments  varied  but  little  from  the 
true  amount  of  interest  on  the  original  debt 

The  possession  after  this  formal  sale  and  this  payment  of 
no  higher  rent  than  the  interest  on  the  original  debt,  are 
very  decisive  evidence  that  there  had  been  no  intention  on 
either  side  to  treat  the  matter  as  an  outright  sale  by  one  and 
purchase  by  the  other. 

Nor  is  there  the  least  danger  to  the  community  in  such  a 
construction.  For  it  puts  the  trust  estate  in  the  person  oc- 
cupying, and  thus  the  apparent  owner,  and  deceives  nobody 
where  the  rights  all  remain  in  the  original  parties  and  their 
heirs,  as  here. 

If  third  persons  acquire  interest  without  notice  of  secret 
trusts,  that  gives  rise  to  difierent  considerations,  and  new 
equities,  especially  in  respect  to  personal  estate.  But  as  to 
real  estate  in  this  country,  where  registries  exist  for  notice, 
they  as  to  third  persons  are  the  best  guide.  14  Serg.  & 
Rawle,  333 ;  Ldand  etaLy.  The  Medora,  2  Woodb.  &  Min. 
92. 
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6.  In  connection  with  thia  is  another  fact  just  adverted  to, 
not  only  that  interest  on  the  debt  was  the  amount  paid  quar- 
terly or  yearly,  and  not  so  much  as  the  rent  named,  or  one 
fourth  of  the  real  value  of  the  rent,  but  it  was  paid  and 
receipted  for  in  writing  as  "interest"  and  not  as  "rent" 
at  all,  till  after  Mrs.  Jones's  death,  and  then  oftener  under 
the  name  of  "  interest"  than  of  "  rent." 

All  the  evidence  on  this  has  been  explained  at  length,  and 
the  attempt  to  obviate  the  force  of  it  in  some  degree  by 
alterations  proved  in  such  receipts  as  remained  in  the  re- 
spondent's possession  from  the  word  "interest"  to  "rent" 
in  some  cases,  and  in  others  adding  "  rent,"  where  the  word 
did  not  exist  before,  evinces  the  importance  attached  to  this 
written  confession  of  the  true  relations  which  existed  be- 
tween the  parties.  These  are  pregnant  confessions,  that  the 
actual  transaction  originally  was  considered  by  both  parties 
as  a  mortgage,    Prec.  in  Ch.  617 ;  1  Madox,  Ch.  617. 

They  are  in  writing  liicewise,  and  thus  obviate  any  objec- 
tion as  to  the  statute  of  frauds.  1  Johns.  Ch.  273 ;  16  Mass. 
621 ;  and  various  cases  in  HutUer  v.  Marlboro^  2  Woodb.  & 
Min.  168. 

6.  There  are  also  various  confessions  of  Phelps  testified 
to,  and  satisfactorily  substantiated  by  the  evidence,  that  the 
transaction  was  meant  to  be  a  mere  security  for  his  debt 

7.  Finally,  his  written  memorandum  given  to  Mrs.  Mc- 
Lean in  1834  of  the  whole  debt  due  to  him,  and  which,  in 
the  ordinary  meaning  of  the  words  after  the  other  proof  in 
this  case,  must  be  considered  as  including  what  remained 
due  on  the  original  consideration  of  the  deed  of  1827,  indi- 
cates the  whole  affair  to  have  been  a  mortgage.  Nor  could 
this  memorandum  apply  to  any  other  debt  accurately,  such 
as  the  arrears  of  rent,  they  being  then  a  sum  much  less. 
But  it  corresponds  nearly  with  the  principal  of  the  mortgage 
debt 

So  the  payments  made  by  Mrs.  McLean  seem  to  have 
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been  applied  to  the  mortgage  debt,  and  were  not  on  any 
other  claim  as  now  set  up,  else  the  mortgage  debt  in  the 
principal  of  it  would  not  thus  have  been  reduced  about 
f  100.  Some  blotting  of  the  word  '<  four  "  before  "  hundred  " 
in  this  memorandum,  supposed  to  be  made  since  the  paper 
was  filed,  led  to  some  discussion  and  testimony,  but  it  is  not 
deemed  by  the  Court  so  important  to  a  correct  decision  of  the 
ease  as  to  enlarge  on  it. 

But  that  the  word  was  in  fact  four  and  not  fire  when 
filed,  all  the  evidence  combines  to  show,  and  Mrs.  McLean 
swears  it  was  made  so  originally  by  Dr.  Phelps  himsel£ 
Nor  is  it  possible  to  reconcile  the  reduced  amount  paid  for 
*^  rent  or  interest,"  as  the  principal  of  the  debt  was  reduced, 
except  that  both  parties  understood  the  real  rent  to  be  paid 
to  be  graduated  as  interest  on  the  original  principal,  and  to 
fall  as  that  had  been  in  part  discharged  by  Mrs.  McLean, 
and  not  some  other  debt  or  principal  for  arrears. 

Enough  of  this  analysis  of  the  particular  facts  proved  or 
admitted  which  are  competent,  and  which  in  equity  entitle 
the  plaintiffs  to  judgment. 

Before  closing,  it  may  be  added,  that  there  is  one  promi- 
nent reason  running  through  the  whole  transaction,  which 
requires  a  Court  of  Equity  to  look  on  it  with  jealousy,  and 
to  protect  the  wife  of  the  complainant  and  her  mother,  in 
case  of  doubt,  from  any  imposition  or  loss.  The  mother 
was  a  widow,  the  daughter  a  minor  as  well  as  fatherless, 
and  her  guardian  another  widow.  They  must  be  unskilled 
in  business  compared  with  the  respondent,  a  man,  and  fa- 
miliar with  and  attentive  to  it.  One  strong  proof  of  this  is 
the  evidences  of  payments  by  Mrs.  Jones  being  all  left  in 
his  possession,  and  on  his  copy  of  the  lease,  instead  of 
being,  as  they  should  have  been,  in  her  custody.  He  too  was 
a  money  lender,  and  Mrs.  Jones  a  borrower;  she  needy 
and  dependent,  and  he  possessed  of  considerable  wealth. 
This  property,  by  the  evidence  worth  at  least  from  $  1000 
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to  ^1600,  noder  these  circumstances  goes  into  his  hands  for 
the  payment  or  security  of  only  $565. 

Considering  it  as  being  then,  on  all  the  facts  and  law  of 
the  case,  as  security  and  by  way  of  mortgage  after  1827,  as 
it  confessedly  was  before,  the  decision  would  still  yield  to 
him  all  his  principal  and  interest,  and  require  from  the 
complainants  the  full  payment  of  every  thing  they  owed. 
To  do  more  would  evidently  violate  the  original  agreement 
of  the  parties  as  proved  and  admitted,  and  hence  violate  the 
law;  and  for  no  purpose,  but  to  give  the  respondent  much 
more  than  his  debt,  and  take  from  some  helpless  women 
much  more  than  they  owed* 

Let  the  deed  of  1827  be  treated  as  a  mortgage,  and  an 
account  be  taken  by  a  master  of  what  was  due  to  the  re- 
spondent, deducting  rents  and  profits  and  part  payments, 
and  allowing  interest,  permanent  repairs,  and  taxes  paid. 


Pbrrt  Manufactitbino  Coupant 

vs. 
Browx  et  al.  and  The  Western  Rail  Road  Trttstees. 

The  want  of  a  seal  to  a  warrant  to  a  meseenger  in  proeeedinga  in  ineolreocy  is  fatal 
to  iu  Talidtty ;  and  the  master  in  chancery,  upon  discovering  the  omission  of 
the  seal,  is  justified  in  treating  the  whole  proceedings  as  Toid,  and  in  allowing  a 
new  petition  and  warrant. 

The  debts  set  out  in  the  second  petition,  to  the  amoont  of  two  hosdred  dollars,  are 
presumed  to  be  the  same  referred  to  in  the  first  petition,  the  second  being  a  sub- 
stitute, and  not  an  additional  petition  for  a  new  case. 

The  warrant  to  the  messenger  and  the  publication  in  the  newspapers,  under  the  in- 
solvent law  of  Massachusetts,  divest  the  debtor  of  his  estate,  so  that  title  cannot 
be  made  under  or  from  him,  after  that  date,  by  attachment  or  trustee  suit. 

The  creation  of  liens  or  titles,  by  those  means,  are  governed  by  the  local  and  State 
laws,  when  no  acts  of  Congress  or  articles  of  the  Constitution  control.  The  de- 
citioos  by  the  State  Courts  goTcm  the  construction  of  such  State  laws. 

38* 
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The  decisionf  wfaicb  hare  been  made  by  the  CourU  of  the  United  States  agunst 
the  validity  of  insolTent  discharges  by  State  laws,  in  actions  on  contracts  made 
or  to  be  performed  out  of  the  Slate,  and  prosecuted  in  those  Courts  by  non- 
residents, are  decisions  not  on  the  formation  of  liens,  but  on  discharges  firom 
them  and  from  contracts. 

Such  decisions  rest  on  acts  of  Congress  as  to  forms  of  process,  and  on  clanses  in 
the  Constitution  against  State  laws,  impairing  the  obligations  of  contracts,  and 
on  the  principle  not  to  give  to  State  laws  an  extra  territorial  operation. 

Where  the  insolvent  proceedings  led  to  the  appointment  of  a  messenger  of  a  valid 
warrant  and  publication  in  May,  1846,  but  no  possession  taken  of  the  estate  aim- 
ated  in  Massachusetts,  nor  actual  notice  to  a  holder  of  it  till  the  24th  of  Novem- 
ber in  that  year ;  yet  a  trustee  action,  in  which  the  writ  was  served  on  the  1 8th  of 
June,  1846,  on  the  holder  of  the  estate  will  not  defeat  the  inchoate  title  obtained 
by  the  messenger  in  May,  and  afterwards  on  the  18th  of  June,  1846,  conveyed 
by  him  to  the  assignees. 

The  esute  in  the  present  case  being  situated  within  the  limits  of  Massachusetts 
and  the  jurisdiction  of  her  Courts,  it  is  not  exonerated  firom  their  operation,  nor 
from  the  rule  that  the  title  to  it  is  to  be  governed  by  the  lex  ret  tiUs. 

Nor  does  it  come  under  any  exception  by  the  debtor's  residence  or  domicil,  as  that 
was  also  in  Mafsachnsetts ;  and  the  creditor  being  a  non-resident,  and  the  con- 
tract  payable  abroad,  and  the  tmstee  action  in  a  Court  of  the  United  States,  does 
not  make  the  estate  foreign,  nor  the  laws  foreign  which  must  govern  the  forma- 
tion  of  the  lien,  or  the  transfer  of  the  title. 


This  was  assumpsit  on  a  promissory  note  made  by  the  prin- 
cipals to  the  plaintiff,  and  payable  in  New  York  for  $1481-07. 

The  plaintiffs  were  incorporated  by  the  laws  of  Rhode 
Island,  and  were  doing  business  at  Newport,  in  that  State. 
The  defendants,  who  were  principals,  resided  in  Massachu- 
setts, and  were  defaulted ;  and  the  railroad,  which  was  sued 
as  trustee,  was  incorporated  and  doing  business  in  the  same 
State.  The  trustee  disclosed,  that  when  summoned  on  the 
18th  June,  1846,  the  railroad  had  in  its  possession  certain 
goods  and  effects,  which  belonged  to  the  principals,  subject 
to  a  lien  on  them  in  their  behalf  for  freight. 

It  further  appeared,  that  a  petition  to  be  allowed  to  go  into 
insolvency,  imder  the  statutes  of  Massachusetts,  was  filed 
by  the  principals  as  early  as  May  2,  1846 ;  but  finding  that 
the  master  had  affixed  no  seal  to  the  warrant,  they  were 
abandoned,  and  new  proceedings  instituted  May  31st,  1846, 
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without  having  the  others  generally  vacated^  and  without 
showing  any  new  debts  and  liabilities  in  the  new  petition. 

It  was  further  conceded,  that  the  property  of  the  princi- 
pals was  ordered  to  be  taken  possession  of  by  a  messenger 
of  the  insolvent  tribunal  as  early  as  the  1st  of  June,  and  a 
deed  executed  of  it  to  the  assignees  on  the  18th  of  June. 
But  no  actual  possession  had  ever  been  taken  of  these  par- 
ticular goods,  either  by  the  messenger  or  assignees,  no  spe- 
cification of  them  made  in  any  of  the  proceedings,  nor  any 
sale  made  of  them  by  the  assignees,  nor  any  particular 
notice  given  of  their  claim  to  them  till  November,  1846. 

The  case  was  argued  by  Dana  and  ChocUe^  for  the  plaiu- 
tifis ;  B.  R.  CfurtiSj  for  the  trustee. 

WooDBUBT,  J.  The  contest  in  this  case  arises  from  the 
fact,  that,  by  the  insolvent  system  of  Massachusetts,  the 
property  of  debtors,  though  under  attachment  or  trustee 
process,  is  discharged  from  them,  and  carried  into  the  general 
fund  or  assets  of  the  debtor,  to  be  divided  among  all  his 
creditors  pro  rata.  While,  by  the  practice  and  decisions  of 
the  United  States  Courts,  such  attachments  and  trustee  suits 
pending  there,  being,  as  they  usually  are,  in  favor  of  persons 
living  out  of  the  State,  and  on  contracts  to  be  performed  out 
of  it,  are  not  usually  discharged,  but  may  be  prosecuted  to 
final  judgment,  and  the  property  held  by  them  applied  ex- 
clusively to  the  payment  of  such  judgment. 

But  these  differences  severally  presuppose  that  the  pro- 
ceedings in  the  Courts  of  the  United  States  were  so  com- 
menced as  to  constitute  a  lien  on  the  property,  before  the 
rights  of  other  creditors  attached,  under  the  State  laws.  To 
settle  which  proceedings  were  in  truth  first,  so  as  to  give 
that  effect  to  them,  is  often  a  question  of  no  little  difficulty, 
though  in  some  cases  the  priority  on  the  one  side  or  the  other 
is  very  palpable. 

Thus  in  the  case  of  Smith  v.  Towne^  1  Woodb.  &>  Minot| 
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115,  the  attachment  in  the  United  States  Court  was  made 
before  the  debtor  petitioned  for  the  benefit  of  the  insolvent 
act ;  and  hence,  under  the  practice  and  law  in  force  in  the 
State  Courts,  no  less  than  in  the  Courts  of  the  United  States, 
in  such  cases,  in  favor  of  creditors  living  out  of  Massachu- 
setts,  and  in  actions  on  contracts  to  be  performed  elsewhere, 
the  plaintiff  was  clearly  entitled  to  be  considered  first  in 
obtaining  a  lien.  But  whether  that  priority  should  be 
divested  or  discharged  by  subsequent  proceedings,  was  an- 
other and  different  question,  and  depending  on  different 
laws  and  principles. 

The  chief  difficulty  arises  here  from  mingling  together 
these  two  questions,  and  from  the  cafe  which  is  necessary  in 
order  to  distinguish  precedents  and  rules,  that  are  applicable 
to  one  and  not  to  the  other. 

I  regard  an  attachment  of  goods,  or  service  of  a  trustee 
action,  as  identical  in  their  effect  for  the  purpose  of  creating 
a  lien ;  and  both  are  sufficient  to  constitute  a  charge  or  lien 
on  the  property,  if  no  other  charge  has  taken  precedence, 
by  being  prior  in  time  and  valid  in  character,  and  be  not 
dissolved  legally  by  some  subsequent  proceedings. 

In  this  case,  the  service  of  the  trustee  action  on  the  18th 
of  June  would  have  created  such  a  lien,  had  it  not  been  for 
the  previous  insolvent  proceedings,  which  the  respondents 
contend  constituted  an  earlier  claim  or  title  to  this  property, 
in  behalf  of  all  the  creditors  equally. 

Amidst  the  objections  to  the  validity  of  those  proceed- 
ings ;  to  their  operation,  if  valid ;  and  to  the  continuance  of 
them  in  full  force  as  to  this  property,  after  the  trustee  suit ; 
it  is  only  by  a  careful  scrutiny  of  analogies  and  precedents, 
that  a  satisfactory  conclusion  can  be  formed.  The  contest  is 
a  struggle  for  the  track  between  different  classes  of  creditors 
equally  meritorious,  except  as  one  may  or  may  not  exercise 
superior  diligence  and  skill  in  securing  a  priority. 

K  the  contest  was  between  creditors  of  the  same  character 
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and  in  the  same  Courts,  striving  with  hke  means  or  precepts, 
the  moment  of  time  each  attaches  or  gets  his  writ  served, 
would  usually  determine  the  precedence  between  them. 

But  here  those  contend,  who  not  only  belong  to  different 
classes,  one  foreign  and  one  domestic,  but  they  strive  with 
different  means  or  precepts,  and  in  different  tribunals;  one 
by  a  trustee  suit  in  this  Court,  and  one  by  a  petition  in  in-» 
solvency  and  the  various  assignments  under  it  in  a  State 
tribunal. 

Let  us  then  regard  this  question,  first,  as  if  it  was  one 
between  citizens  of  Massachusetts,  in  a  suit  on  a  contract 
not  made  and  not  to  be  performed  in  that  State ;  and  hence, 
by  the  terms  of  their  law,  not  subject  to  be  affected  by  insol* 
vent  proceedings  tliere. 

Suppose  such  a  citizen  was  the  plaintiff  in  a  trustee  suit 
in  the  State  Court,  and  had  served  it  as  here  on  other  citi- 
zens, would  the  proceedings  in  insolvency  possess  a  priority 
so  far  as  regards  this  property  in  the  possession  of  the  trus- 
tee, looking  to  those  proceedings  as  kept  up  and  valid  from 
the  first  petition  on  the  second  of  May?  They  surely  would. 

It  must  be  conceded,  on  both  sides,  that  before  any  insol- 
vent proceedings  were  had,  that  the  title  to  this  property  was 
in  the  debtor,  as  both  claim  through  him. 

Nor  is  it  necessary  that  either  should  perfect  a  title  from 
him,  before  one  attaches  or  commences  a  specific  claim,  in 
order  to  exclude  the  other. 

Because  an  attachment  begun,  and  still  in  progress,  a 
service  of  a  trustee  process  made  or  going  on  after  begun,  is 
sufficient  as  an  inchoate  step  and  constitutes  a  lien,  that 
holds  the  property,  if  duly  prosecuted  to  judgment,  though 
the  property  need  not  be  sold,  or  turned  out  for  execution  at 
the  time  of  a  second  attachment  or  trustee  suit.  So  pro- 
ceedings in  insolvency,  once  commenced  and  advanced  so 
far  as  to  remove  the  title  from  the  debtor,  though  not  com- 
pleted by  taking  actual  possession,  or  giving  actual  notice 


4M  MASSACHUSETTS. 


Perry  Manufacturing  Company  9.  Brown  et  aL 


to  an  occupant  or  finishing  a  public  sale  of  the  property,  are 
still  valid,  if  still  going  onward,  and  not  discharged  by  any 
subsequent  proceeding. 

The  inquiry  is,  when  the  lien  is  attempted  to  be  created, 
whether  the  property  is  still  the  debtor's  or  not 

If  a  creditor  has  parted  with  all  power  and  title  over 
property,  it  cannot  afterwards  be  attached  as  his.  Babcoek 
V.  Malbie,  19  Mart  (Lou.)  R.  137;  Urie  v.  Stevens,  2  Rob. 
(Lou.)  R.  251 ;  Blaci  eiaLv.  Zacharie^Co.,  3  How.  483. 

Where  the  United  States  have  a  preference  over  other 
creditors  to  property,  if  the  debtor  sells  or  mortgages  it  before 
the  preference  accrues,  or  the  property  is  actually  seized  oa 
execution,  the  property  is  divested  out  of  the  debtor,  and  the 
preference  of  the  United  States  does  not  attach,  l^hebtsten 
etalY.  Smith  et  al,  10  Wheat  396. 

The  claim  being  on  the  estate  of  the  debtor  this  has  ceased 
to  be  his,  and  has  vested  in  third  persons,  before  the  rig|it 
of  the  United  States  begins.  Mere  insolvency  does  not  give 
the  preference  there  as  to  property  still  the  debtor's,  but  in- 
solvency and  a  conveyance  to  benefit  creditors.  6  Cranch, 
296;  3  lb.  78. 

But,  independent  of  this  legal  priority,  belonging  to  the 
United  States  in  certain  cases,  whoever  comes  first  is  first 
served.  Potior  in  tempore^  prior  in  re,  is  the  sound  maxim, 
after  establishing  what  is  sufficient  to  constitute  a  lien  or 
right    Story,  Confl.  of  Laws,  §  400. 

Consequently,  in  the  supposed  case  here  of  a  suit  between 
citiiens,  the  first  lien  formed,  the  first  transfer  or  seizure, 
would  prevail;  and  the  first  one  here,  in  form  if  not  in  sub- 
stance, would,  by  the  laws  of  Massachusetts,  be  the  transfer 
to  the  messenger  of  the  insolvent  estate. 

It  might  not,  without  the  adjudged  cases  that  have  taken 
place,  and  the  peculiar  language  and  spirit  of  the  insolvent 
system  in  Ma^achusetts,  be  entirely  clear  what  passes  the 
interest  of  the  debtor  under  that  insolvent  system,  or,  in 
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Other  words,  what  gives  a  lien  to  the  assignee,  an  inchoate 
title,  not  to  be  divested  by  subsequent  attachment  of  partic- 
ular creditors. 

From  the  data  in  this  case  it  will  be  seen,  that  if  the 
warrant  to  the  messenger  and  his  publication  or  notice  in 
the  newspaper  passed,  ipsofacto^  the  title  of  all  the  debtor's 
property  to  the  messenger  by  aid  of  the  statute ;  or  if  it  was 
not  passed,  till  the  deed  to  the  assignees,  and  then  operated 
baclr  to  the  notice  by  the  messenger,  then  nothing  by  way 
of  interest  was  left  in  the  debtor  after  the  1st  of  June, 
which  could  be  attached  by  the  plaintiffs  on  the  18th  of  that 
month. 

But,  on  the  contrary,  if  only  a  right  to  take  possession  of, 
or  to  convey  the  property  passed  to  the  messenger,  and  was 
not  carried  into  effect  till  possession  actually  taken,  or  till  a 
conveyance,  so  as  to  bar  attachment  by  favored  or  preferred 
creditors ;  or  if,  when  conveyed  to  the  assignees,  there  is  not 
a  retrospective  operation  to  the  time  of  the  publication  ;  then 
the  attachment  or  trustee  process  by  the  plaintiff  on  that  day 
should  hold. 

There  being  no  proof  as  to  the  hours  on  the  18th  at  which 
each  happened,  if  the  title  of  both  begun  then,  it  probably 
should  be  regarded  as  stronger  in  the  plaintiffs,  because  ac« 
tual  possession  accompanied  theirs  by  the  trustees,  but  did 
not  accompany  the  conveyance  to  the  assignees;  and  because 
the  assignees,  who  are  now  defending,  go  forward  and  must 
make  out  their  point  or  claim  satisfactorily. 

But  this  last  question  becomes  unimportant,  under  the 
decisions  which  have  happened  in  Massachusetts,  on  their 
own  statute  upon  this  local  question. 

Such  decisions  on  such  statutes  and  questions  must  govern 
this  Court,  in  the  absence  of  any  act  of  Congress  or  clause 
in  the  Constitution  regulating  the  matter.  See  on  this  rule, 
Smiih  V.  Babcocky  2  Woodb.  &  Min.  246;  Gh-eely  ei  al  v. 
SmUh,  I  Woodb.  &  Min.  181 ;  11  Wheat.  361 ;  10  lb.  152 ; 
6  lb.  297. 
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The  directions  of  the  statute  are  for  the  master  in  chancery 
to  issue  a  warrant  to  the  messenger  to  take  possession  and 
keep  all  the  debtor's  property,  and  then  to  give  notice  to  the 
world,  by  publication  in  the  newspapers,  in  order  that  none 
may  take  future  transfers  of  the  debtor's  estate  from  the 
debtor.  And  it  has  been  settled  that  the  time,  when  the 
title  of  the  property  passes  to  the  messenger,  is  the  date  of 
such  publication.  Clark  y.  Minat,  4  Met.  350,  401 ;  9  lb. 
26. 

For  though  actual  possession  has  not  then  been  usually 
taken  of  the  property,  the  title  to  it  has  been  taken  from 
him,  and  has  been  passed  to  another  by  a  statutory  provis- 
ion and  a  warrant  under  it,  and  notice  has  been  given  pub- 
licly  to  all  of  this  fact,  in  order  to  prevent  future  conflicts 
from  ignorance  of  the  transfer. 

Without  such  a  statutory  provision,  in  many  cases  such  a 
transfer,  till  possession  was  really  taken  under  it,  would  not 
prevent  creditors  of  the  debtor,  without  actual  notice  of  it, 
from  attaching  and  holding  the  estate ;  else  there  might  be 
fraud  and  the  misleading  of  the  world,  when  in  ignorance  of 
what  has  taken  place ;  while  in  others  an  assignment  might 
pass  the  property,  without  such  notice.  6  Pick.  304 ;  4  Mass. 
460,  512 ;  16  Pick.  25. 

But  here,  the  notice  by  publication  in  the  newspapers  was 
manifestly  intended  as  a  substitute  for  real  possession  taken 
by  the  transferee,  and  thus  giving  notice ;  and  it  must  be 
regarded  under  the  statute  as  an  equivalent. 

This  accords,  likewise,  with  sound  reasoning;  because, 
otherwise,  the  debtor  could  convey  the  title  after  another, 
the  messenger,  is  in  law  the  possessor  of  it,  and  is  enabled 
himself  to  convey  it  to  assignees,  and  because,  otherwise,  the 
great  design  of  the  insolvent  law,  to  distribute  the  effects  of 
the  debtor  equally  among  his  creditors,  would  be  defeated  by 
suits  to  sweep  off  most  or  all  of  it  by  preferred  creditors 
living  out  of  the  State,  or  those  living  within  it,  but  not  hav- 
ing received  actual  notice. 
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This  theory  preserves  the  rights  of  all  as  fully  as  any 
other,  because  the  messenger  can  then  legally  pass  the  title 
of  all  the  property  to  the  assignees,  which  otherwise  could 
not  be  done.     Cushing  v.  Arnold  e^  o/l,  9  Met  26. 

So  if  actual  possession  of  all  the  property  was  required 
by  the  messenger  before  he  could  pass  the  title,  some  weeks 
or  months  might  intervene,  in  case  of  a  large  and  scattered 
estate,  before  it  could  be  accomplished,  and  a  losing  and  dis- 
reputable scramble  would  continue,  with  a  view  to  attach 
particular  articles,  previous  to  possession  being  actually  taken 
of  them  all. 

The  same  objection  exists  to  making  actual  possession  in 
the  assignee  a  test,  or  even  actual  notice  to  the  creditor  or  to 
a  casual  holder  of  the  debtor's  estate,  and  much  less  an  ac- 
tual sale  to  some  third  person,  when  there  has  been  this 
public  and  legal  notice  which  the  law  prescribes.  That 
publication,  like  a  registry,  is  implied  and  irrebutable  notice 
to  all,  and  works  inequality  and  injustice  to  none,  if  they 
are  vigilant,  and  resort,  as  they  should,  to  the  records  for 
information. 

Here  this  case  would  end  if  the  question  of  priority  stood 
insulated,  and  the  plaintiffs  were  not  residents  out  of  Massa- 
chusetts, and  hence  claim  some  further  or  higher  rights  than 
citizens  in  this  case.  But  in  fact  the  first  insolvent  proceed- 
ings were' abandoned,  and  new  ones  commenced,  which  are 
argued  by  the  plaintiffs  to  have  been  defective  and  void. 

I  should  be  sorry  to  find  those  insolvent  proceedings,  or 
any  others  of  a  statutory  character,  void  either  for  mistakes 
of  the  public  officers  connected  with  them,  or  any  informal- 
ity which  seems  entirely  an  error  of  judgment. 

Though  the  rule  is  well  settled,  that  statutory  directions, 
to  create  a  title  to  property,  must  be  strictly  followed,  yet  I 
am  convinced  that  errors,  such  as  just  referred  to,  are  to 
be  regarded  with  leniency ;  and  legislatures  are  constantly 
making  new  enactments,  to  remedy  those  before  considered 
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fatal,  and  to  simplify  the  evidence  required  under  statutes 
conferring  titles. 

Here  the  objection  to  the  first  warrant  issued  the  2d  of 
May,  was  its  want  of  a  seal ;  and  one  being  required  by 
law,  this  objection,  under  the  analogous  precedents,  was 
probably  fatal.  1  N.  Hamp.  R.  139;  2  lb.  390;  2  Mass. 
R.  489. 

But  it  is  said,  that  the  master  could  not  abandon  such  a 
case  voluntarily  and  on  request  of  the  petitioner,  and  let 
the  party  start  de  novo  on  the  31st  of  May. 

There  would  seem  to  be  something  in  this,  if  the  first  pe- 
tition had  been  acted  on  and  was  not  defective,  or  if  the 
petition  and  defective  warrant  were  not  so  closely  connected, 
one  being  the  direct  foundation  of  the  other,  and  a  part  being 
void,  the  whole  proceeding  should  be  treated  as  a  nullity. 
In  any  view,  however,  I  see  no  harm  in  having  a  second 
petition  filed  before  a  new  warrant  issued,  as  it  would  be 
only  surplusage,  at  the  worst. 

A  formal  and  separate  proceeding  to  set  aside  the  warrant 
seems  necessary  only  where  the  master  is  unwilling  to  regard 
the  case  as  a  nullity,  and  to  begin  de  novo,  or  where  the 
defect  occurs  in  a  later  stage  of  the  proceedings ;  and  doubts 
exist  whether  it  is  important  enough  to  make  the  whole  pro- 
ceeding void,  or  only  the  bad  part  void  or  voidable.  8  Met. 
129 ;  Byrnes'  case,  8  Law  Rep.  374. 

In  some  cases  it  certainly  has  been  deemed  permissible  to 
treat  the  subsequent  portions,  which  were  defective,  as  null, 
and  start  again  from  the  point  to  which  they  were  good. 
Wedge^s  case,  10  Law  Rep.  117. 

But  at  the  same  time  it  seems  permissible,  considering  the 
proceedings  as  a  whole,  where  a  defect  in  one  part  is  fatal, 
to  reverse  or  quash  the  whole.  That  course  is  not  unusual 
in  motions  to  quash  proceedings,  as  well  as  in  writs  of  error. 
The  new  proceedings  in  this  case  are  as  if  the  old  ones  had 
been  all  annulled  by  a  motion  or  writ  of  error. 
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The  new  petition  sets  out  $200  of  debts,  the  same,  doubt- 
less, as  in  the  other,  the  second  proceedings  being  a  mere 
substitute  for  the  first  In  that  view,  the  petition  and  war- 
rant would  be  sufficient  without  any  new  debts  being  shown, 
if  those  named  in  the  first  petition  were  proved  and  still 
remained  unpaid. 

J}ut  beside  this,  probably  (he  9200  is  named  in  the  petition 
merely  as  a  matter  for  inquiry  by  the  master,  in  order  to  see, 
before  he  proceeds,  that  the  case  is  of  sufficient  magnitude  to 
require  the  trouble  and  expense  of  going  through  the  insol«- 
vent  course. 

In  that  view,  the  master  having  proceeded  further  after 
the  petition  is  filed,  is  perhaps  conclusive  evidence  of  debts 
existing  to  that  amount,  whether  looking  to  the  second  or 
first  petition.  In  writs  a  sum  is  named  as  the  debt,  which 
is  large  enough  to  give  jurisdiction ;  and  if  the  Court  still 
sustains  the  proceedings  after  an  objection,  or  an  inquiry,  it 
seems  decisive  as  to  the  amount  being  sufficient  when  no 
evidence  is  ofiered  to  the  contrary.  See  Brawn  v.  NcyeSy 
2  Woodb.  &  Min.  75 ;  The  People  v.  The  Judges  of  the  N, 
York  Cam.  PL,  2  Denio,  197. 

The  choosing  of  assignees  and  a  conveyance  to  them, 
raises  a  strong  presumption  also,  that  all  before  has  been 
found  to  be  right,  which  is  to  be  proved  in  pais,  as,  after  a 
verdict,  such  evidence  is  to  be  presumed  to  have  been  given, 
as  was  necessary  to  warrant  it  Chranger  v.  Asten,  2  How. 
(Miss.)  319. 

This,  of  course,  would  still  leave  any  important  matters 
that  were  omitted  in  the  petition,  which  should  appear  in 
reciting  to  give  jurisdiction,  to  be  deemed  fatal  omissions, 
such  as  the  petitioner's  residence  in  the  county,  applying  to 
a  magistrate  there,  being  insolvent,  &c.  12  Pick.  672,  681 ; 
1  Denio,  331;  6  Peters,  709;  12  lb.  718;  3  lb.  206. 

There  being  none  such  here  omitted,  the  proceedings  and 
die  transfer  of  title  under  them  must  be  regarded  as  valid. 
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What  appears  to  be  considered  the  principal  question  ia 
this  case  is  the  remaining  and  last  one,  whether  this  con- 
clusion is  varied,  or  should  be  by  the  circnmdtances,  that 
the  plaintifis  reside  out  of  Massachusetts,  prosecute  a  con- 
tract to  be  performed  out  of  that  State,  and  sue  in  a  Court 
not  belonging  to  that  State. 

It  is  imdoubted,  that  non-resident  creditors  are  not,  bj^the 
decisions  of  this  Court,  or  by  the  words  of  the  Massachusetts 
statute,  subject  to  have  their  debts  barred  by  State  proceed- 
ings in  insolvency,  if  the  contract  originally  was  made  and 
was  to  be  performed  abroad  like  this.  Stat.  1838,  ch.  163; 
Tcwne  v.  Smith,  I  Wood,  ic  Min.  115;  Springer  v.  Foster^ 
2  Story,  383. 

More  especially,  if  prosecuting  it  in  any  forum  not  belong- 
ing to  the  State,  does  this  objection  apply  under  the  decision 
in  Shtrges  v.  Crowninshieldy  4  Wheat.  122,  and  Cook  y. 
Moffat,  5  How.  316. 

But  what  is  the  true  theory  on  which  this  exception  rests  ? 
and  how  does  it  apply  to  the  present  question  ? 

The  exemption  of  debts  incurred  or  to  be  paid  elsewhere, 
beside  being  excluded  by  the  insolvent  statute,  have  been 
excluded  by  sound  reason,  because  not  being  incurred,  nor 
to  be  fulfilled  within  the  State,  they  are  not  made  with  a 
view  to  its  local  laws,  as  if  those  laws  constituted  a  part  of 
the  contract ;  while  other  contracts  are  so  made,  and  on  that 
account  the  local  laws  as  to  insolvency  bind  or  control  them, 
as  if  incorporated  into  them.  See  Ihwne  v.  Smith,  1  Woodb. 
&  Min.  115. 

The  exemption,  therefore,  on  this  theory  in  such  cases, 
goes  to  the  subject  of  discharge.  It  does  not  affect  the  for- 
mation of  the  original  lien.  That  depends  on  the  State 
laws,  and  that  is  the  great  question  here,  and  has  been 
found  to  be  in  favor  of  the  respondents.  But  as  to  the  other 
matter,  the  discharge,  this  Court  is  bound  by  the  decisions 
of  the  Supreme  Court  as  well  as  its  own,  to  protect  such 
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contracts,  and  liens  duly  acquired  under  them,  from  a  dis- 
charge by  the  insolvent  provisions  affecting  the  contract. 

The  obtaining  a  lien  by  a  suit  is  one  thing,  the  discharge 
of  that  or  of  the  contract  sued  is  another  and  distinct. 
What  constitutes  a  contract  or  a  lien  is  still,  as  ever,  to  be 
settled  by  the  laws  of  the  State  in  the  same  way  as  to  non- 
residents and  residents ;  but  what  shall  discharge  them,  is  to 
be  settled  by  the  Constitution  and  our  decisions,  and  by  these 
the  residents  alone,  and  their  attachments  and  local  con- 
tracts, are  held  subject  to  insolvent  discbarges  of  the  States, 
whether  of  the  debt  or  the  attachment. 

This,  it  will  be  seen,  throws  us  back  to  the  inquiry,  which 
has  already  been  exhausted,  and  which  ended  in  the  con- 
cltision,  that  the  supposed  lien  here  by  the  plaintifiis,  not 
beginning  till  the  18th  of  June,  and  the  assignment  to  the 
messenger  and  his  publication  having  been  on  the  1st  of 
June,  the  latter  did  by  the  laws  and  judicial  decisions  of 
Massachusetts  pass  the  title  of  the  debtor  to  the  messenger, 
and  hence  prevented  any  person  subsequently  from  taking 
any  step  which,  by  an  attachment  suit  or  private  sale,  could 
create  through  the  debtor  a  lien  on  property,  that  no  longer 
in  law  belonged  to  him,  or  was  under  his  control.  It  ceases 
to  be  his  for  such  a  purpose,  as  much  as  if  it  was  in  the 
hands  of  an  administrator  and  the  debtor  dead,  he  being  as 
to  this  civUU^  moriuus. 

Now,  if  this  position  can  be  altered  by  the  fact  of  the 
plaintiffs  being  non-resident,  or  this  Court  not  a  State  tri- 
bunal, or  the  contract  being  to  be  performed  elsewhere,  it 
must  result  from  one  of  two  principles ;  it  is  either  that  the 
plaintiffs  have  already  obtained  a  lien,  which  should  not  be 
discharged,  but  which  would  be,  except  for  those  facts ;  or, 
that  the  contract  itself  is  in  this  way  virtually  allowed  to  be 
discharged,  when  it  ought  not  to  be.  But  we  have  already 
shown,  that  no  such  lien  has  been  acquired  by  the  plaintiffs ; 
and  it  is  very  clear,  that  if  the  trustees  are  in  this  case  held 
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to  be  not  liable,  the  principals,  the  debtors  being  defaulted, 
they  are  so  far  from  being  discharged  from  their  contract, 
that  judgment  can  be  taken  against  them  for  the  whole 
amount  of  it. 

It  is  conceded,  that  there  will  not  be  so  much  property  to 
satisfy  it  with  as  there  would  be,  if  the  lien  was  upheld. 
But  that  would  be  the  case,  if  any  other  property  was 
claimed,  once  owned  by  the  debtor,  and  the  sale  of  it  had 
been  made  to  third  persons  before  insolvency,  and  appeared 
to  be  valid ;  or  even  if  it  had  been  taken  possession  of  by 
the  assignees  and  sold. 

If  the  claim  to  such  property  as  security  is  to  be  main- 
tained, because  the  contract  is  not  to  be  discharged,  and 
taking  away  the  property  does  this,  why  cannot  this  claim 
be  maintained  forever,  or  till  the  debt  is  satisfied  1 

And  why  not  as  to  all  property,  which  belonged  to  the 
debtor  when  becoming  insolvent,  till  the  non-resident  creditor 
is  paid? 

If  the  security  is  not  to  be  lessened  in  any  way,  the  prin- 
ciple must  be,  that  nothing  can  be  done  with  an  insolvent 
estate,  no  valid  title  to  it  passed  within  the  State,  until  all 
non-resident  creditors  are  fully  paid.  This  would  be  both 
novel  and  extraordinary. 

Considering,  then,  that  the  acts  of  Congress  as  to  process, 
and  the  clause  in  the  Constitution  as  to  impairing  the  obliga- 
tion of  contracts,  relate  only  to  the  discharge  of  liens  or 
stipulations  by  State  laws,  and  that  the  present  question  is 
rather  one  as  to  the  formation  of  a  lien  or  inchoate  title  to 
this  property ;  this  last  is  surely  to  be  settled  by  the  State 
laws,  and  they  create  the  first  lien  or  title  to  the  property  in 
the  creditors  generally. 

By  the  34th  section  of  the  judiciary  act  the  State  laws,  as  to 
property  and  titles  and  liens,  govern  the  Courts  of  the  United 
States,  when  no  acts  of  Congress  interpose  and  regulate  the 
subject.    See  cases  in  United  States  v.  Ames^  1  Woodb.  & 
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Min.  76 ;  Clark  ▼.  SoAier^  1  Woodb.  &  Min.  368 ;  Springer 
V.  Foster,  2  Story,  R.  383. 

Again,  it  is  a  general  rule  of  public  law  as  well  as  of 
municipal  obligation,  that  the  titles  or  liens  of  property,  al* 
ways  if  real,  and  generally  if  personal  property,  are  to  be 
decided  by  the  laws  of  the  State  where  the  property  is 
situated,  the  lex  rei  siUB.  1  Hen.  Bl.  131 ;  1  Cromp.  M.  ife 
IL  296 ;  12  Wheat.  364. 

In  this  case  the  property  in  dispute  was  situated  in  Mas- 
sachusetts and  not  abroad,  and  the  foreigner  is  obliged  to 
come  into  Massachusetts  to  obtain  it;  and  hence  if  it  be 
governed  by  the  kx  rei  sittB,  a  title  to  it  cannot  be  set  up 
abroad,  if  it  has  previously,  while  situated  in  Massachusetts, 
been  legally  transferred  to  other  persons. 

The  error  in  the  analogies  and  reasoning  on  this  branch 
of  the  case,  is  in  supposing  that  the  title  to  it  had  not  been 
transferred  in  Massachusetts  before  the  trustee  action  was 
instituted  by  the  plaintilBTs. 

Even  in  cases  of  ancillary  administrations  on  personal 
estate,  situated  in  places  where  the  debtor  did  not  have  his 
domicil,  creditors  from  other  States  may  come  there  and 
partake  in  it,  according  to  the  laws  there.  Oaodail  v.  Mar" 
ehall,  11  N.  Hamp.  R.  88. 

The  balance,  if  any,  is  divided  among  the  heirs  according 
to  the  laws  of  the  State  where  the  debtor  had  his  domicil, 
because  each  State  recognizes  this  rule  of  distribution  as  a 
principle  of  international  law,  and  to  be  enforced  by  the 
usual  comity  between  nations.  . 

This  leads  to  another  rule  as  to  personal  estate,  which 
rather  fortifies  than  conflicts  with  the  preceding  one.  It  is 
well  settled,  that  such  property,  owned  at  the  death  of  an 
individual,  is  to  be  administered  and  divided  among  his 
creditors  and  heirs  according  to  the  law  of  the  place  of  the 
demicil  of  the  deceased  debtor.  3  Yes.  198 ;  1  Mason,  C.  C. 
3S1 ;  6  Ves.  750 ;  Saunders  v.  Williams,  6  N.  Hamp.  R. 
214;  11  lb.  89;  2  Kent,  Com.  344. 
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Supposing  an  insolvent  debtor,  then,  as  to  his  estate,  like 
a  deceased  person,  as  he  usually  is,  and  the  debtor  here 
having  his  domicil  in  Massachusetts,  the  rules  as  to  dividing 
or  disposing  of  it  in  that  State  must  govern,  rather  than  any 
different  ones  fancied  or  in  force  elsewhere.  5  East,  131 ; 
9  Mass.  378 ;  I  Binn.  336. 

The  debtor  here  having  his  domicil  in  Massachusetts, 
a  fortiori  must  the  laws  of  this  State  control  the  title  and 
liens  and  division  of  his  property  in  all  respects  not  con- 
trary to  the  Constitution  or  acts  of  Ck>ngress.  It  is  so  even 
in  sales  of  personal  property  ai^  a  general  rule.  3  Howard, 
483. 

If  some  defect  exist  in  such  a  sale,  not  impairing  the 
equity  of  the  sale,  known  to  a  creditor,  it  is  good  so  far  as 
regards  him.  3  How.  483;  2  Cowen,  777;  11  Wend.  628; 
22  lb.  362 ;  10  Mass.  476;  8  Pick.  90. 

Here,  in  corroboration  of  the  validity  of  the  title  or  lien, 
the  property  was  in  the  same  State,  where  the  debtor  went 
into  insolvency  and  had  his  domicil.  All  this  combines  to 
strengthen  the  lien,  as  does  the  analogy  to  the  case  of  dis- 
tribution of  estates  of  deceased  persons. 

The  analogy  between  cases  of  bankruptcy  and  estates  of 
deceased  persons  under  administration  is,  that  the  bankrupt  is 
eiviliier  mortuus  for  many  purposes,  and  hence  his  property 
and  his  creditors'  claims  should  be  treated  like  those  con- 
nected with  persons  physically  dead  and  under  administra- 
tion. 

Much  has  been  said  as  to  the  exception  to  the  general 
principle,  of  property  passing  from  the  debtor  by  proceedings 
in  bankruptcy.  It  is  conceded  to  be  the  general  principle, 
that  it  does  pass;  (2  Hen.  BL*  402;  3  Mass.  617;  8  East, 
314 ;)  and  passes  from  the  date  of  those  proceedings,  and 
not  from  the  act  of  bankruptcy.  Holmes  v.  Remsen,  4  John. 
Ch.  477,  and  cases  cited ;  4  D.  &  E.  182 ;  I  Hen.  Bl.  665 ; 
2  Johns.  R.  342 ;  Story,  Confl.  of  Laws,  345,  note  2 ;  lb. 
^404. 
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But  it  is  contended,  that  if  a  part  of  the  property  was 
situated  in  a  foreign  government,  the  proceedings  in  bank* 
ruptcy  at  the  home  of  the  debtor  will  not  pass  that  part,  if 
an  attachment  is  made  of  it  abroad,  before  the  assignee  goes 
abroad  and  takes  possession  of  it  Concede  this.  See  3 
Kent,  Com.  330;  6  N.  Hamp.  R.  213;  10  lb.  264;  6  Pick. 
286 ;  20  Johns.  229 ;  4  Cowen,  510,  note ;  6  Cranch,  289 ; 
Goodaa  V.  MarskaU,  11  N.  Hamp.  R.  97. 

Comity,  it  is  thought,  which  alone  gives  force  here  to  a 
foreign  bankrupt  assignment,  does  not  require  us  to  exercise 
it  so  as  to  drive  our  own  citizens  and  creditors  abroad  to 
satisfy  their  debts  when  property  for  that  purpose  exists 
here.  Richardson,  Ch.  J.  in  Saundera  v.  Williams^  5  New 
Haimp.  R.  215.  See  further,  Parker,  Ch.  J.,  in  11  N.  Hamp. 
R.  98 ;   The  Watchman,  Ware,  D.  C.  232. 

Probably  in  such  case  the  right  to  attach  in  the  State 
where  the  property  is,  must  be  held  to  exist  till  actual  posp 
session  is  taken  by  the  assignee  of  the  owner,  or  his  grantee* 
9  Law  Rep.  27 ;  Tmone  v.  Smiih,  1  Woodb.  &  Min.  115, 
and  cases  cited  there ;  6  Mason,  C.  C.  578 ;  12  Wheat.  360 ;  1 
Brockenbrough,  62 ;  Dawes  v.  Boylston^  9  Mass.  337;  11  lb. 
266 ;  13  lb.  146 ;  Blake  v.  WiUiams,  6  Pick.  283 ;  FaU  River 
Camp,  V  Croade,  15  lb.  11 ;  Osbom  v.  Adams,  18  lb.  245; 
6  Greenl.  245 ;  5  Watts  &  Serg.  9 ;  Johnson  v.  Hunt,  23 
Wend.  87;  14  Martin,  93;  3  How.  488;  20  Johns.  268; 
Moreton  v.  Milne,  6  Binn.  353;  Harrison  v.  Sieny,  5  Cra. 
290. 

But  here  this  property,  held  by  these  trustees,  was  not 
situated  abroad.  It  was  and  still  is  within  the  limits  of 
Massachusetts,  and  was  witi;iin  its  jurisdiction  and  the  con- 
trol of  its  Courts  when  the  insolvent  proceedings  were  insti- 
tuted. 

Again,  the  exception  set  up  when  the  property  is  m 
another  government,  is  to  aid  the  citizens  of  that  govern* 
ment  to  procure  payment  of  their  debts.    But  to  extend  the 
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exception  to  a  case  like  this  would  be  to  defeat  and  injure 
creditors,  who  are  citizens  of  Massachusetts,  and  this  for 
the  benefit  of  foreigners. 

Again,  analogous  proceedings  do  not  favor  such  an  ex- 
ception, because  it  is  raised  in  them  only  to  aid  creditors 
belonging  to  the  State  where  the  property  is  situated,  and 
in  the  single  cases  of  intestate  estates  and  technical  bank- 
niptcies. 

For  though  once  it  was  held,  that  a  valid  assignment 
abroad  could  not  hold  against  a  subsequent  attachment  at 
home  made  before  possession  was  taken  actually,  {Fox  r. 
AdamSf  5  Greenl.  245  ]  1  Gall.  419,  Semb. ;  Ingraham  y. 
Geyer,  13  Mass.  146 ;  5  Cranch,  289;  3  Pick.  313 ;  Le  Che- 
valier  v.  Lynch,  Doug.  170,  Semb. ;  though  both  at  home ;) 
yet  this  is  overruled  in  Means  v.  Hapgood,  19  Pick.  105,  in 
case  of  a  voluntary  assignment  in  another  State.  And  it 
seems  to  be  now  settled,  that  if  the  property  here  is  trans- 
ferred by  the  owner  abroad,  by  deed  or  voluntary  assign- 
ment, in  usual  form,  it  passes  even  as  against  creditors  here. 
Johnson  v.  Hunt,  23  Wend.  87;  10  N.  Hamp.  R.  264 ;  5  lb. 
214;  6  Pick.  307;  4  Johns.  Gh.  487;  1  Hen.  Bl.  690;  2  lb. 
405.  Though  it  might  not  then,  if  such  assignment  gave 
peculiar  preferences,  or  excluded  our  own  citizens  as  credi- 
tors from  equal  rights.    Ibid. 

And  it  may  be  an  exception  to  this  to  allow  the  creditors 
of  the  debtor  residing  where  the  property  is,  to  satisfy  their 
demands  out  of  this  property,  if  attaching  it  before  the  sale 
or  transfer  abroad  is  completed  according  to  any  law  of  the 
place  where  the  property  is  situated.  Story,  Confl.  of  I  jaws, 
§  391,  398 ;  Sanderson  v.  Bradford,  10  N.  Hamp.  R.  264. 

But  such  an  exception  would  yield  no  relief  to  the  plain- 
tiffs, as  they  do  not  reside  where  the  property  is  situated. 
If  the  property  is  on  the  ocean,  the  title  at  home  governs  as 
the  laws  of  the  place,  where  the  sale  or  lien  is  attempted, 
apply.   7  Martin,  R.  318,  353;  Story,  Confl.  of  Laws,  $  39L 
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If  it  be  in  another  State  than  that  where  the  title  is  at- 
tempted to  be  passed,  it  succeeds,  if  not  contrary  to  the  lavs 
of  the  loctts  sUcB  of  the  property,  and  if  good  by  the  laws  of 
the  place  where  the  transfer  is  attempted.  7  Martin,  707; 
12  Mass.  64;  17  lb.  110;  Black  v.  ZacAarie,  3  How.  483. 
Sembk,  aiiier^  Story,  Confl.  of  Laws,  ^  407,  409,  512 ;  5 
Cranch,  290. 

If  legally  transferred,  it  binds,  though  the  person  holding 
Ihe  property  or  owing  the  debt  has  no  notice  at  the  time,  if 
he  has  it  before  he  is  subjected  elsewhere.  Story,  Confl.  of 
Laws, $  396,  397 ;  4  Mass. 450, 508 ;  13  lb.  286 ;  lllb.488; 
6  Mason,  174 ;  4  Johns.  Ch.  460 ;  3  Burge,  Com.  on  Col.  & 
Pot.  L.  777;  5  Cranch,  289;  12  Wheat  361. 

When  the  plaintiffs  are  citizens  of  a  different  State  from 
that  where  the  property  is,  much  less  can  they  claim  any 
peculiar  favor  in  a  third  State,  where  the  property  happens 
to  be,  not  being  the  State  where  the  creditor  lives,  and  if 
where  the  debtor  lives,  and  as  to  whose  laws  some  reference 
may  have  been  had  in  the  contract,  they  do  not  give  the 
creditor  any  such  favor  in  attachments.    Ibid. 

Again,  in  a  case  equivocal,  the  leaning  always  is  to  pass 
the  title  by  the  act  of  the  debtor. 

Thus  if  A.  before  bankruptcy  order  goods  abroad  to  be 
delivered  to  B.,  a  creditor,  and  A.  become  bankrupt,  and 
then  the  agent  delivering  them  or  the  order  before  knowing 
of  the  bankruptcy,  B.  is  entitled  to  hold  them  in  equity, 
though  delivered  to  him  after  the  bankruptcy  of  the  former 
owner.    Bum  v.  Carvalho^  4  My.  &  Cr.  690. 

Most  of  the  exceptions  claimed  or  set  up  by  the  plaintiffs 
rest  on  facts  as  to  the  foreign  position  of  the  property,  or  its 
being  in  a  foreign  jurisdiction,  which  in  truth  do  not  exist 
here,  and  on  a  principle  which  is  dependent  entirely  on  those 
facts.  The  principle  is,  not  to  permit  the  representatives  of 
one  deceased  or  bankrupt  in  one  government,  to  remove 
portions  of  his  property  situated  in  another,  till  the  creditors, 
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living  in  the  latter,  are  satisfied  if  they  chose  to  attach,  or, 
in  case  of  death,  to  take  out  adminisUratioa  and  proceed 
against  it. 

But  in  the  present  case,  though  the  foreigner  elects  to 
proceed  in  the  Courts  of  the  United  States,  a  quern  foreign 
tribunal  in  Massachusetts,  yet  the  property  was  situated 
within  the  limits  of  Massachusetts. 

It  is  conceded,  the  property  was  not  in  another  State  nor 
country ;  but  it  is  contended,  it  was  within  the  jurisdiction 
of  the  United  States.  So  in  one  sense  and  for  some  purposes 
is  all  property  within  the  limits  of  the  Union.  But  it  is  not 
within  the  exclusive  jurisdiction  of  the  United  States,  unless 
situated  in  the  District  of  Columbia,  or  some  of  the  navy 
yards,  forts,  arsenals,  or  other  places  where  a  cession  has 
been  made  to  the  United  States  of  such  exclusive  jurisdic- 
diction.     United  States  v.  Ames^  1  Woodb.  &  Min.  7tt. 

It  was  not  so  situated  here ;  and  hence  it  was  to  be  gov* 
emed  by  the  laws  of  Massachusetts,  except  where  conflicting 
with  some  act  of  Congress  or  same  clause  of  the  Constita* 
tion.     (See  cases,  ante.) 

Probably  this  might  be  the  case,  even  if  the  property  had 
been  situated  in  one  of  those  places  over  which  exclusive 
jurisdiction  has  been  ceded.  United  States  v.  Ames^  1 
Woodb.  &  Min.  76.  But  this  need  not  be,  and  is  not  de- 
cided. 

Admit,  then,  that  the  analogy  holds;  that  the  plaintifb 
are  foreigners ;  that  this  Court  is,  for  many  purposes,  a 
foreign  one ;  and  even  that  this  property  is  situated  within 
the  limits  of  its  mixed,  or,  in  some  respects,  concurrent  juris- 
diction ;  yet,  in  other  important  respects,  the  analogy  fails, 
because  that  jurisdiction  is  not,  as  in  the  precedents,  exclu- 
sive in  us  within  those  limits ;  it  being  limited  and  special 
in  us,  and  in  common  or  mixed  with  the  local  tribunals  of 
Massachusetts  over  the  same  territory;  and  the  laws  to 
govern  the  case  being  not,  as  in  the  precedents,  foreign  and 
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exclusive  in  the  United  States,  but  the  laws  of  Massachu- 
setts alone,  with  the  exception  before  named  as  to  the 
discharges  merely  of  contracts  and  liens,  rather  than  the 
creation  of  them. 

Our  reasoning  is,  not  that  the  States  can  do  every  thing 
within  their  limits  which  the  general  government  can,  any 
more  than  every  thing  exclusive  of  that  government;  but  it 
ie,  that  the  States  can  do  certain  acts,  and  the  general  gov- 
ernment certain  other  acts,  each  travelling  in  its  own  path 
or  orbit  within  a  certain  space. 

The  United  States  Courts  enjoin  proceedings  in  their  own 
Courts  only.  Diggs  v.  WolcaU^  4  Cranch,  179.  And  the 
States  enjoin  in  their  own  only.  7  Cranch,  279.  Each  acts 
independently,  and  still  each  usually,  in  private  rights,  acts 
to  enforce  the  same  laws ;  the  latter  generally  enforcing  them 
between  its  own  citizens,  and  the  former  between  such  citi* 
zens  and  inhabitants  of  other  States  or  countries. 

If  there  was  a  foreign  exclusive  jurisdiction  and  limits, 
and  a  foreign  code  to  control  the  formation  of  a  lien  or 
contract  there,  different  from  what  they  should  be  in  the 
State  Court,  it  would  furnish  a  different  state  of  things,  and 
might  justify  different  conclusions. 

But,  as  it  is,  the  guides  in  this  Court,  on  those  points,  in 
settling  rights,  are  usually  the  same  as  in  the  State  Courts, 
differing  only  where  the  Constitution  and  acts  of  Congress 
differ.  By  the  latter  we  have  different  forms  of  mesne  pro- 
cess at  times,  adhering  chiefly  to  those  adopted  in  1792,  and 
hence  still  make  attachments  and  arrests,  (7  Greenl.  R.  337 ; 
9  Pet.  359 ;)  and  create  liens  by  trustee  suits,  and  after  an 
assignment  in  insolvency  often  proceed  to  render  judgment 
and  issue  execution,  and  seize  the  property  before  attached, 
though  a  certificate  of  discharge  is  pleaded.  Toume  v. 
Smiih,  1  Woodb.  &  Min.  115 ;  Springer  v.  Foster^  2  Story, 
TbL  383. 

We  do  this,  and  differ  in  this,  not  only  by  force  of  those 
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acts  of  Congress  prescribing  our  forms  of  process,  and  which 
the  States  cannot  lawfully  change  or  modify  so  as  to  affect 
proceedings  here ;  but  by  force  of  the  Constitution,  which| 
according  to  the  decisions  of  the  Supreme  Court,  does  not 
permit  a  State  insolvent  system  to  discharge  a  contract  made 
or  to  be  performed  out  of  the  State,  or  prosecuted  by  a  citi- 
zen of  another  State  in  the  Courts  of  the  United  States,  lest 
the  obligation  of  the  contract  be  impaired,  or  the  local  dis- 
charge have  an  extra  territorial  operation,  and  bind  a  foreign 
forum. 

But  in  other  respects,  and  as  to  other  questions  than  those 
regulated  by  the  Constitution  and  acts  of  Congress,  we  are 
almost  entirely  dependent  on  the  State  laws;  and  instead  of 
foreigners  being  allowed  to  sue  in  this  Court,  in  order  to  try 
their  rights  by  different  rules  from  what  are  applied  to  citi- 
zens, or  by  superior  rules,  it  is  merely  to  insure  to  them  the 
same,  with  more  impartiality,  perhaps,  than  might  possibly 
be  meted  out  to  them  in  contests  with  citizens  of  the  State  by 
State  judges. 

The  law  of  trial  of  the  merits  is  usually  the  same ;  not  one 
law  for  A.  and  another  for  B.,  in  a  suit  within  the  limits  of 
the  same  State ;  not  one  in  this  north  wing  of  this  granite 
court-house,  and  another  in  the  south  wing,  where  the  State 
Courts  sit,  —  non  est  alia  lex  Roma,  alia  Aihenis. 

Beside  this  being  the  general  principle,  several  special 
decisions  have  made  the  State  laws  govern  in  this  Court,  in 
cases  of  some  doubt,  and  which  by  their  details  may  tend  to 
throw  some  light  on  this  inquiry.  Thus  they  have  governed 
as  to  the  alteration  of  rules  of  evidence,  (12  Pet.  89;)  the 
usages  of  States,  (16  lb.  18 ;)  the  swearing  out  of  jail  on  ex- 
ecution, (14  lb.  316;)  statutes  of  limitation,  (13  lb.  60;) 
the  allowance  of  new  trials  by  petition,  (^Clark  v.  Sohierj 
I  Woodb.  &  Min.  368 ;)  granting  partition  of  lands,  {Biddle, 
ex  parte,  2  Mason,  472 ;)  and  liens  on  judgments,  (1  Bald. 
C.  C.  274.) 
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The  case  of  insolvent  discharges  by  State  laws,  as  affect- 
ing contracts  made  or  to  be  performed  out  of  a  State,  or  in 
favor  of  persons  living  and  suing  out  of  the  State,  or  of  the 
Courts  of  the  State  where  the  discharge  issues,  is  an  excep- 
tion under  the  Constitution  by  the  decisions  of  this  and  the 
Supreme  Court.  12  Wheat.  360 ;  2  Story,  R.  383 ;  Towne 
V.  Smith,  I  Woodb.  &  Min.  115. 

The  case  of  liens  on  insolvent  estates,  created  by  attach- 
ments or  trustee  suits,  is  a  branch  of  the  same  exception ; 
and  the  liens  are  not  discharged  in  such  cases,  when  first  and 
previously  created  by  suits  in  the  Courts  of  the  United  States. 
1  Story,  R.  601 ;  2  lb.  383 ;  Totme  v.  Smith,  1  Woodb.  & 
Min.  115. 

The  case  also  of  a  conflict  between  the  State  laws  and  the 
United  States,  when  one  of  the  latter  exists  on  the  same 
point,  always  constitutes  another  exception,  as  the  State  law 
must  then  give  way.  United  Stcttes  v.  Am^s,  1  Woodb.  & 
Min.  76 ;  United  States  v.  New  Bedford  Bridge,  lb.  401 ; 
License  cases,  5  How.  604. 

But  here  no  previous  lien  having  been  created  under  the 
process  by  this  Court,  which  issued  after  the  estate  had 
legally  been  transferred  from  the  debtor ;  and  no  act  of  Con- 
gress or  article  of  the  Constitution  conflicting  with  the  State 
laws,  creating  titles  and  liens  in  cases  like  this ;  these  dis- 
criminations will  dispose  of  the  principal  question  in  contro- 
versy in  favor  of  the  trustee. 

Though  that  question  is  one  quite  complicated,  and  to  be 
placed  on  its  true  grounds  only  by  a  careful  analysis  and 
comparison  of  precedents  and  their  governing  principles,  I 
trust  the  more  that  my  conclusions  are  the  correct  ones,  as 
they  are  forced  on  me  by  the  weight  of  argument  in  their 
favor,  somewhat  against  my  previous  impressions  as  to 
what  was  right. 

The  summary  of  this  decision  on  this  last  question  is,  that 
the  non-resident  creditor,  suing  in  this  Court  on  his  contract 
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made  or  to  be  performed  out  of  the  State  where  the  insolvent 
proceedings  are  instituted,  and  attaching  property  by  writ  or 
trustee  process,  which  is  situated  within  the  same  State,  has 
no  lien,  if,  by  the  laws  of  the  State,  the  title  had  previously 
passed  from  the  control  of  the  debtor;  but  when,  by  those 
laws,  he  once  obtains  a  lien,  and  is  first  in  doing  it,  his  pri- 
ority, by  acts  of  Congress  and  the  Ck>n8titution,  is  not  to  be 
superseded  or  discharged  by  that  insolvent  system,  nor  is  the 
suit  or  contract  to  be  thus  discharged. 

The  advantages  belonging  to  the  non*resident  creditor  thus 
suing,  are  not  the  creation  of  a  lien  in  any  dilBferent  way,  or 
to  any  extent  different  from  a  resident  creditor;  but  the  re- 
tention of  one,  when  earliest  created,  and  saving  it  and  the 
contract  and  suit  from  being  discharged  under  the  insolvent 
system,  as  they  are  discharged  by  it  in  the  State  Courts,  and 
the  being  able  to  attach  any  future  earnings  or  property  of 
the  debtor,  which  the  resident  creditors  cannot  do,  after  the 
insolvent  proceedings  in  their  own  domestic  tribunals. 


Eli  Clark  et  al. 

The  MAmiFACTURERs'   iNStTRANCB   CoMPANY. 

Where  a  policy  in  the  body  of  it  refers  to  repreeentations  made  by  the  assured,  and 
proYides  that  they  are  to  be  true,  or  the  insurance  is  void,  it  is  competeot  to  show 
by  evidence,  dehors  the  policy,  what  the  representations  were. 

The  usual  printed  questions  and  written  answers  as  to  cotton  manufactories,  made 
before  an  insurance  existed  in  this  case,  as  to  this  establishment,  are  presumed 
to  be  those  referred  to,  until  the  contrary  is  shown. 

A  warranty  is  generally  a  stipulation  made  and  described  in  the  policy  itself,  and 
must  be  complied  with,  whether  material  or  not ;  but  a  representation  is  generally 
not  given  in  detail  in  the  policy,  but  verbally,  or  in  a  separate  writing,  if  the  pro- 
perty be  situated  at  a  distance. 
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A  Aer  an  insurance  has  been  renewed  sereral  times,  in  new  names  often,  bat  for  the 
same  party  largely  in  interest  at  each  time,  and  no  new  representations  are  filed, 
and  it  is  applied  for  by  that  party  as  ag^nt,  and  for  a  continuance  or  renewal  of 
the  former  insnrance,  this  is  competent  evidence  to  show  an  adoption  or  subse- 
quent assent  to  those  representations,  as  being  what  is  referred  to  in  the  policy. 

Where  a  material  fact  is  suppressed  in  snch  representations,  the  insurance  is 
avoided,  and  the  policy  does  not  attach,  whether  the  suppression  happens  by  neg- 
lect or  fraud. 

So  if  a  material  change  happens  after  in  the  mode  of  using  the  property  insured, 
and  notice  of  this  is  not  given  to  the  insurer,  at  the  time  or  before  a  renewal,  the 
old  and  new  policy  both  become  null. 

In  assumpsit  to  recover  for  a  loss  by  fire  on  a  policy  of  insnrance,  with  counts  for 
money  bad  and  received,  as  well  as  on  the  policy,  the  plaintiff  is  entitled  to  re- 
cover for  any  premiums  paid,  where  the  policy  did  not  attach ;  but  they  must 
have  been  paid  by  the  same  plaintiff,  and  within  six  years. 

Where  the  representation  was,  that  no  lamps  were  used  in  the  picking  room  of  a 
manufactory,  and  lamps  had  been  suspended  and  occasionally  used  there  for 
several  years,  the  policy  did  not  attach.  Lamps  so  suspended,  and  used  when 
needed,  must  be  considered,  in  common  parlance,  as  used  all  the  time,  and  not 
merely  when  lighted  up. 

Neglect  in  trusting  to  the  memory  of  an  agent,  rather  than  examining  the  written 
representation  on  file,  will  not  prevent  a  recovery  back  of  the  premiunos  in  such 
case  ;  but  a  fraudulent  use  of  lamps,  knowingly  contrary  to  the  representation, 
would  prevent  it. 

Where  a  trie  I  was  had  on  the  merits  to  recover  for  a  loss,  and  a  verdict  was  ordered 
for  the  defendants,  and  the  claim  for  return  of  premiums  was  not  tried,  but  was 
moved  for  at  a  subsequent  day  in  the  term,  the  Court  considered  this  as  virtually 
a  motion  for  a  new  trial. 

After  argument,  the  new  trial  pro  forma  was  allowed ;  but  it  was  ordered  that 
the  premiums  should  be  returned,  on  condition  that  the  plaintiff  pay  the  costs 
of  the  first  trial,  the  defendants  having  prevailed  in  the  chief  matter  in  contro- 
versy, viz.  their  liability  to  pay  the  amount  of  the  insnrance. 

This  was  an  action  on  a  policy  by  the  defendants  in  favor 
of  the  plaintiffs,  made  August  13th,  1845.  It  was  on  a  cot- 
ton factory  and  machinery,  situated  in  Malone,  in  the  State 
of  New  York,  for  $14,000,  and  was  to  run  one  year  from 
the  date.  The  property  was  alleged  to  be  under  a  contract 
of  sale  by  the  Ogdensburg  Bank  to  the  plaintiffs,  the  con- 
sideration of  which  having  not  been  paid,  any  loss  happening 
was  to  be  paid  to  said  bank.  A  total  loss  of  the  buildings 
and  machinery  was  averred  to  have  occurred  on  the  13th  of 
March,  1846.    Notice  and  demand  were  alleged;  and,  at 

40* 


474  MAeiSACHUSETTS. 


Clark  H  al,  v.  The  Manufaeiaien*  Insorance  Company. 

the  trial  here  under  the  general  issue  of  non-assumpsit  at 
October  term,  1S46,  the  notice  and  demand,  as  well  as  the 
loss  by  fire  and  the  execution  of  the  policy,  were  proved  or 
admitted. 

It  was  further  proved,  that  the  title  of  this  property  was 
in  the  Ogdensburg  Bank,  derived  by  mortgage  deed  and 
sheriff's  sale,  from  Jonathan  Stearns,  between  1832  and 
1838 ;  and  that  the  bank,  January  26,  1842,  contracted  to 
sell  the  same  to  the  plaintiffs,  on  certain  terms ;  the  plaintiffs, 
in  the  mean  time,  to  have  possession  and  insure  the  build- 
ings and  machinery,  and  assign  the  policy  to  the  bank. 
Certain  payments  were  proved  to  have  been  made  on  this 
contract,  but  the  sum  of  $14,054  was  still  due. 

The  evidence  showed,  likewise,  that  the  fire  originated  in 
the  picking-room,  which  was  situated  in  the  centre  of  the 
building,  and  in  which  a  glass  lamp  was  permanently  sus- 
pended from  the  ceiling,  and  into  which  room  a  glass  lantern 
was  carried  that  evening,  and  placed  by  the  workman  on 
the  window-sill  while  the  picker  was  in  operation.  Around 
the  top  of  this  lantern  he  first  saw  the  light  and  fire,  as  if 
the  cotton-dust  had  become  ignited  through  the  air-holes, 
and  the  fire  was  communicated  with  such  rapidity  to  the 
whole  cotton  he  was  unable  to  extinguish  it. 

The  evidence  showed  further,  that  when  the  picking-room 
had  been  occasionally  used  to  work  in  during  the  night-time, 
this  lantern,  or  one  like  it,  had,  for  three  years,  been  carried 
in ;  and  that  the  globe  lamp  had  been  long  used  there  sus- 
pended with  a  reflector  over  the  top,  and  was  lighted,  when 
they  worked  at  night  in  the  picking-room,  as  well  as  the 
lantern.  This  appeared  to  have  been  the  practice  soon  after 
1834  or  1835,  but  no  evidence  was  offered  that  it  had  been 
before. 

It  was  also  shown,  in  the  progress  of  the  case,  that  the 
first  insurance  on  this  property  by  the  defendants  was  made 
July  1,  1834,  to  J.  Stearns,  for  one  year.    It  was  made  after 
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previoas  representations  by  Steams  in  writing,  April  24, 
1834,  in  answer  to  fifty  interrogatories  concerning  the  build- 
ing and  machinery  and  securities  against  fire.  Among  them 
were  the  33d  and  34th,  with  the  answers  annexed,  in  the 
following  words :  — 

^'  (33.)  How  18  this  building  lighted  1  If  there  be  any 
lights,  not  inclosed  in  glass,  used  in  any  part  of  the  building, 
state  in  which  of  the  rooms  such  lights  are  used  ?  (Answer.) 
No  open  lamps  used  in  any  part  of  the  building  except  the 
machine-shop,  and  those  are  intended  to  be  kept  covered." 

^'(34.)  Is  the  picker  inside  of  the  building?  If  within, 
state  where  situated  and  how  secured.  If  in  a  separate 
building,  state  if  the  passage-way  communicating  with  the 
factory  is  secured  by  an  iron  door  at  each  end,  or  how  other- 
-wise  secured  ?  (Answer.)  The  picker  is  inside  of  the  build- 
kig;  but  no  lamps  used  in  the  picking-room.  The  doors 
are  wood,  and  not  secured." 

In  that  policy  to  Steams  was  the  following  agreement  by 
him ;  —  ^'  The  assured  warrant  that  the  waste  shall  be  re- 
moved  as  often  as  once  in  forty-eight  hours,  to  a  safe  dis- 
tance from  the  mill,  and  that  the  lamps  in  the  carding-rooms 
shall  be  inclosed  in  glass."  It  was  further  inserted  as  a 
condition  in  the  policy,  that  ''being  made  and  accepted 
upon  the  representation  of  the  said  assured,  contained  in  his 
application  therefor,  (to  which  reference  is  to  be  had,)  it  is 
fully  understood  by  and  between  the  parties  thereto,  that  if 
said  representation  does  not  contain  a  full  and  true  exposi- 
tion of  aQ  the  facts  and  circumstances  in  relation  to  the 
condition,  situation,  value  and  risk  of  the  property  hereby 
insured,  so  far  as  the  same  are  material  to  the  risk ;  or  if  the 
situation  of  the  property  or  the  circumstances  afiecting  the 
risk  shall  be,  during  the  existence  of  this  policy,  altered  or 
changed  by  or  through  the  advice,  consent  or  agency  of  the 
assured,  so  as  to  increase  the  risk  hereby  assumed,"  &c.  &c., 
''  then,  and  in  every  such  case,  the  risk  hereby  assumed  shall 
cease,  and  this  policy  shall  become  void." 
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There  was  an  agreement  on  the  back  of  that  policy  by 
the  agent  for  the  defendants,  assenting  to  the  assignment  of 
it  to  the  Ogdensburg  Bank.  In  July,  1835,  the  cashier  of 
that  bank  applied  for  the  renewal  of  that  policy  to  Steams 
for  another  year,  inclosing  the  premium,  and  stating  that  it 
had  been  by  him  assigned  to  the  bank ;  and  a  renewal  was 
accordingly  made  in  the  same  terms  as  the  first  policy,  ex« 
cept  that  any  loss  was  made  payable  to  the  bank.  In 
August,  1836,  a  similar  application  and  renewal  took  place 
between  the  same  parties,  and  again  in  August,  1837.  In 
August,  1838,  Stearns  informed  the  agent  of  the  defendants, 
that  the  title  to  the  property  had  become  vested  in  the  bank, 
and  the  cashier  applied  for  a  '' continuance  of  insurance " 
on  the  former  policy  on  the  factory  and  machinery,  omitting 
the  stock,  as  the  factory  was  not  then  in  operation,  but  with 
liberty  to  put  it  in  operation ;  and  as  the  property  had  been 
transferred  to  the  bank,  the  ''new  policy"  was  requested  to 
be  in  its  name.  The  new  policy  was  accordingly  issued 
August  13,  1838,  only  changing  the  direct  insurance  to  the 
bank,  with  the  old  warranty  and  conditions,  and  the  follow- 
ing additional  clause:  —  '^It  is  understood  that  the  factory 
is  not  in  operation,  and  that  the  assured  have  liberty  to  put 
the  same  in  operation,  agreeably  to  the  representations  here- 
tofore made  by  Jonathan  Stearns."  In  August,  1839,  an 
application  was  made  for  ''  the  continuance  "  of  that  policy 
another  year,  and  granted  in  the  same  terms,  with  the 
omission  of  the  clause  last  cited.  On  the  12th  of  August, 
1840,  the  bank  applied  for  the  ''  continuance  "  of  the  policy 
another  year,  and  on  the  14th  of  the  same  month  wrote 
again,  stating  that  the  clause  had  been  omitted  the  last  year, 
probably  by  mistake,  about  the  liberty  to  put  the  factory  in 
operation  on  the  representations  made  by  Stearns,  and  wish- 
ed it  inserted  this  year.  It  accordingly  was  issued,  dated 
31$t  of  August,  1840,  for  one  year,  in  the  terms  used  in  the 
policy  of  August,  1839.    On  the  27th  of  August,  1840,  the 


MAT  TERM,  1847.  477 


Clark  et  al.  v.  The  Manofftctaren'  Inturance  Company. 

cashier  of  the  bank  wrote  a  letter,  of  which  a  copy  is  an- 
nexed. 

''  Ogdensburg  Bank,  Augast  S7th,  1840. 
**  Parker  L.  Hall,  Esq.,  Agent,  &c. 

"  Dear  Sir, —  Will  you  do  me  the  favor  to  send  me  a  copy 
of  the  original  survey  and  application,  as  made  by  Jonathan 
Stearns,  at  the  time  Stearns  effected  an  insurance  on  the 
cotton  factory,  &c.  at  Malone ;  as  I  observe  that  the  first 
policy  made  out  for  us  specifies,  ^  agreeably  to  the  represen- 
tations heretofore  made  by  Jonathan  Steams.'    This  institu- 
tion  does  not  know  what  those  representations  are,  and  as 
the  factory  is  soon  to  be  pot  in  operation  by  Stearns,  we 
halving  leased  the  same  to  him  for  one  year,  we  wish  you  to 
send  us  a  copy  of  the  survey  and  application,  in  order  to 
have  Stearns's  act  within  those  representations.     We  also 
wish  you  to  send  us  your  assent  of  having  the  factory  put 
in  operation  by  Jonathan  Stearns,  under  the  policy  that  will 
take  effect  on  the  30th  instant,  for  one  year  from  that  time. 
If,  on  receipt  of  a  copy  of  survey  and  application,  it  shall 
not  be  found  sufiiciently  correct,  you  will  be  notified,  and 
shall  expect  you  will  consent  to  have  the  policy  adapted  to 
the  corrected  application,  &c.  &c.    In  the  policy  of  1839 
you  say  'contained  in  their  application;'  I  am  not  aware 
that  this  institution  has  made  any  specific  application,  and 
suppose  you  intended  the  one  given  as  to  details  by  Stearns. 

Very  respectfully,  yours,  6cc. 

John  D.  Judson." 

To  this  letter  the  agent  of  the  defendants  replied,  August 
31st,  1840,  stating,  among  other  things,  that  he  had  not 
in  his  possession  Stearns's  representations  in  the  '' original 
survey;"  but  perhaps  they  could  obtain  a  copy  of  him,  (S.) 
or  he  could  procure  one  from  the  office  at  Boston ;  adding, 
"  You  will  of  course  see  to  it  that  the  waste  is  removed 
according  to  the  warranty,  and  that  the  lamps  be  enveloped 
in  glass." 
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The  bank  applied  to  Stearns,  thereupon,  and  he  replied 
that  no  copy  of  the  survey  had  been  preserved  by  him ; 
"  but  I  think,"  says  he,  "  there  is  no  provision  in  it  but  what 
has,  as  long  as  I  run  the  mill,  been  complied  with."  Among 
other  things  he  says,  "  there  is  not  an  open  lamp  for  use  in 
the  mill,  and  never  was;"  but  says  nothing  specially  about 
the  picking-room. 

It  further  appeared  in  evidence  on  this,  that  the  bank  did 
not  write  to  Boston  for  a  copy  of  Stearns's  statement,  but 
were  advised  by  their  solicitor,  in  1841  or  1842,  that  they 
were  not  liable  for  his  representations. 

On  the  4th  of  August,  1841,  the  bank  applied  for  another 
"continuance"  of  the  policy  for  one  year,  adding  that  the 
factory  had  been  leased  to  Jonathan  Stearns,  and  put  in 
operation ;  and,  as  they  might  wish  to  continue  to  lease  it, 
desired  a  clause  allowing  it.  Accordingly  a  new  policy  was 
made,  as  before,  with  the  following  clause  instead  of  the 
special  one  before  named  :  "  It  is  understood  that  the  mill  is 
under  lease  to  Jonathan  Steams,  and  may  again  be  leased 
to  him  or  some  other  tenant,  the  assured  being  answerable 
for  the  warranty  as  above." 

In  August,  1842,  the  tenant  again  applied  for  a  further  con- 
tinuance of  the  policy  one  year,  but  having  contracted  to  sell 
the  property  to  the  present  possessors,  who  were  carrying  on 
the  business,  they  wished  the  policy  to  bear  their  names,  sta- 
ting these  facts,  and  providing  for  the  payment  to  the  bank  of 
any  loss.  The  policy  was  thus  renewed  on  the  30th  of 
August,  1842,  adding  also,  "  This  policy  is  issued  on  the 
representations  formerly  made  by  Jonathan  Steams,  the 
former  owner,  which  representation  is  binding  on  the  as- 
sured." 

Ill  September,  1842,  the  bank  wrote  a  letter,  desiring  a 
mistake  corrected  in  the  sum  insured  on  the  machinery, 
separate  from  that  on  the  building,  but  said  nothing  as  to 
any  other  matter. 


MAY  TERM,  1847.  479 


Clark  et  ol.  v.  Th«  Manafactorera'  Insurance  Company. 

In  Augast,  1843,  another  continuance  of  the  policy  was 
desired  by  the  bank,  retaining  the  same  clause  as  to  the 
payment  of  any  loss  to  the  bank.  This  was  done,  but  no 
repetition  made  in  the  policy  of  the  above  clause  as  to 
Stearns's  representations.  On  a  like  application  in  August, 
1844,  a  like  renewal  was  made,  and  so  in  August,  1845. 

The  plaintiffs  offered  to  prove,  further,  that  it  was  cus- 
tomary to  use  inclosed  lamps  in  picking-rooms,  and  the 
defendants  to  prove  the  contrary,  if  that  usage  was  deemed 
material  in  deciding  this  case.  But  the  plaintiffs  admitted 
as  a  fact,  that  the  use  of  any  kind  of  a  lamp  in  the  picking- 
room  would  enhance  the  danger  from  fire;  and  that  though 
insurances  were  often  made  without  written  representations, 
when  the  property  was  situated  near  and  its  condition 
known  to  some  of  the  directors,  yet  when  it  was  remote 
written  representations  were  usually  required. 

Various  objections  were  taken  to  the  admissibility  of  parts 
of  this  evidence  on  both  sides,  and  it  was  agreed  by  the 
parties  to  have  the  Court  consider  them,  as  well  as  the  law 
of  the  case  on  the  parts  which  the  Court  should  deem  to  be 
legally  proved,  and  direct  a  verdict  to  be  entered  for  either 
party  as  might  be  thought  proper  by  the  Court  after  such 
examination. 

The  cause  was  argued  by  R.  Fletcher  and  T.  P.  Chandler^ 
for  the  plaintiffs ;  and  B.  R.  Curtis^  for  the  defendant 

WooDBUBT,  J.  Among  the  preliminary  questions  to  be 
decided  in  this  case  is  the  admissibility  of  some  of  the  evi- 
dence on  both  sides.  But  that  involves  much  of  the  merits, 
and  is  not  free  from  difficulty. 

The  various  pieces  of  testimony  as  to  Stearns's  represen- 
tations are  objected  to  by  the  plaintiffs,  on  the  ground  that 
they  bring  their  action  on  the  last  policy,  in  which  nothing 
is  said  of  Stearns  or  his  representations,  eo  nornifie;  and 
that  to  prove  them  and  make  them  binding  would  be  to  alter 
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or  add  to  this  written  instnimept.  It  is  certain  that  a  writ- 
ten contract  cannot,  as  a  general  nile,  be  varied  by  parol 
evidence. 

Some  of  the  leading  cases  on  this  are  familiar,  and  may 
be  seen  in  1  Greenl.  on  Ev.  ch.  15,  p.  315;  8  Bing.  244; 
Philips  V.  Preston,  5  How.  291. 

Their  application  to  policies  of  insurance  as  well  as  other 
writings,  is  shown  in  Duer  on  Insur.  71 ;  2  Johns.  Cas.  1 ; 
Higgitism  Y.  DaU,  13  Mass.  96;  8  Wend.  160;  8  Met  348; 
2  Cranch,  249. 

It  is  not  necessary  to  multiply  references  on  this  general 
principle,  or  its  application  to  policies,  nor  to  explain  the 
numerous  exceptions  which  do  not  affect  the  present  trans- 
action ;  for  the  testimony  here  is  offered,  not  with  the  design 
to  show  representations  different  from  those  referred  to  in 
the  policy,  or  to  add  to  them,  but  to  show  what  those  were 
which  had  thus  been  referred  to. 

The  policy  itself  does  not  profess  to  embody  into  it  the 
representations  which  had  been  made  and  which  were  to  be 
binding,  but  merely  alludes  to  them,  and  makes  their  truth 
a  condition  precedent  to  any  recovery. 

Such  references  to  other  matter,  written  or  parol,  are  very 
common  in  deeds,  wills,  and  other  contracts,  and  it  is  no 
violation  of  the  contract  to  prove,  either  by  writing  or  ver- 
bally, the  foreign  matter  thus  alluded  to.  On  the  contrary, 
it  complies  with  the  contract  when  doing  this,  rather  than 
contradicts  or  waives  it  Most  of  the  descriptions  of  boun- 
daries in  deeds  are  by  such  references  to  other  deeds  or  to 
monuments  and  other  facts,  and  showing  dehors  the  matter 
thus  referred  to,  is  carrying  the  deed  into  effect  and  not 
altering  it    Phil,  on  Ins.  47 ;  1  D.  &  E.  343 ;  16  Pick.  502. 

Had  certain  representations  been  introduced  into  the  policy 
itself,  as  to  the  condition  of  this  property,  stating  in  detail 
how  it  stood  in  respect  to  various  items  affecting  the  risk  by 
fire,  the  presumption  would  be  that  these  were  the  represen- 
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tations  meant  to  be  referred  to  in  the  policy,  and  others, 
perhaps,  could  not  be  shown.  But  when  none  such  were 
inserted  in  it,  as  here,  and  when  it  is  usual  not  to  do  it  in 
snch  instruments,  but  to  place  on  file  such  written  state- 
ments as  to  particular  matters  affecting  the  risk,  if  the  prop- 
erty is  at  a  distance,  and  sometimes  to  make  them  verbally, 
the  policy,  in  speaking  generally  of  the  representations, 
must  of  course  refer  to  such,  and  be  intended  by  both  parties 
to  rest  upon  them  as  binding.  2  Pet  47 ;  10  lb.  615.  They 
are  as  if  a  part  of  the  contract.    2  Denio,  75. 

In  showing  what  they  were  under  such  a  reference,  the 
general  rule,  not  to  change  a  written  contract  by  parol 
evidence,  or  to  vary  it  by  other  matter  not  belon'ging  to  it, 
ttiough  in  writing,  cannot  be  considered  as  impugned  either 
in  form  or  substance.  Houghton  v.  Manuf.  Ins.  Co.  8  Mete. 
114;  Emery  v.  Merchants  Ins.  Co.  Ibid.  350;  Foxcroft  v. 
Mallet,  4  Howard,  353 ;  Wigram  on  Extrinsic  Ev.  54,  65 ; 
3  Barn.  &  Aid.  299;  1  Paige,  291 ;  20  Pick.  121. 

This  conclusion  rests  on  this  ground,  and  not  on  the  ad- 
missibility of  parol  evidence  to  explain  a  batent  ambiguity, 
or  expression,  which,  from  surrounding  and  connected  facts, 
may  have  one  of  two  meanings,  and  which  facts  may  there- 
fore be  shown  by  parol,  if  the  ambiguity  or  uncertainty  be 
one  as  to  facts  and  not  as  to  law.  1  Story,  Eq.  Jur.  663 ; 
Wigram  on  Ex.  Ev.  176 ;  Colpoys  v.  Colpoys^  Jacob,  Rep. 
463. 

The  parol  evidence  is  not  to  contradict  the  writing,  but  in 
such  case  is  consistent  with  it.  2  Brod.  &;  Bing.  553 ;  4 
Russ.  640. 

Another  objection  to  the  admissibility  of  some  of  the  evi- 
dence here  is,  that  the  representations  made  by  Stearns  are 
not  binding  on  the  plaintiffs ;  but  it  is  a  well  settled  prin- 
ciple, that  what  a  party  says  or  does  by  an  agent,  is  as 
binding  as  if  said  or  done  by  himself;  and  the  doings  of  a 
person  may  be  adopted  or  ratified  afterwards  as  if  an  agent, 
VOL.  n.  41 
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no  less  conclusively  thaa  if  he  was  authorized  beforehand. 
This  is  elementary  lair  in  every  text  book  on  agency. 
Hence,  throughout,  in  this  case,  the  bank  was  the  chief,  the 
real  principal ,-  and  is  now.  All  said  or  done  by  others,  or 
in  others'  names,  was  said  or  done  in  its  behal£  The  bank 
was  the  party  in  interest  here  from  the  start  to  the  close. 
It  was  to  receive  any  payments  for  losses  on  any  of  the 
policies  from  the  first  to  the  last  inclusive. 

The  next  objection  to  the  admissibiUty  of  evidence  was 
made  by  the  defendants,  and  related  to  that  offered  by  the 
plaintiffs  to  show  what  Stearns  wrote  to  them  in  respect  to 
his  representations,  and  what  the  bank  was  advised  on  this 
point  by  their  counsel.  If  the  chief  question  in  this  case 
was  one  of  intent,  such  testimony  might  be  competent,  as  a 
part  of  the  res  gestcB,  to  prove  efforts  on  the  part  of  the 
plaintiffs  to  conform  to  Stearns's  supposed  representations. 
But  it  was  unnecessary  to  show  their  omission  to  do  more 
on  the  subject  to  obtain  a  copy  of  them,  under  professional 
advice,  because  they  were  not  liable  on  account  of  their 
intentions. 

This  evidence  may  also  operate  in  favor  of  the  defendants, 
being  a  circumstance  to  show  the  recognition  by  the  bank  at 
that  time  of  their  duty  to  conform  to  Stearns's  representa- 
tions, in  that  particular  policy  where  a  clause  requiring  it 
was  expressly  introduced,  as  it  had  been,  at  the  time  one 
letter  was  written  to  the  agent  of  the  defendants  and  one  to 
Steams  on  this  matter.    But  it  is  not  evidence  to  exonerate 
the  bank  from  its  duty  to  comply  with  the  representations 
on  file  on  account  of  what  Stearns  or  their  counsel  after- 
wards said,  it  being  the  misfortune  of  the  bank,  if  either  of 
them  erred  in  their  statements  they  made  or  in  their  advice ; 
and  the  only  remedy,  if  any,  by  the  bank  for  such  an  error, 
being  against  those  persons. 

Having  disposed  of  these  preliminary  points,  the  next  in- 
quiry isy  what  were  the  representations  which  the  present 
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plaintiffs  must  in  fact  and  law  be  considered  as  having 
made  in  respect  to  their  property,  as  connected  with  the  risk 
by  fire?  In  order  to  decide  intelligibly,  it  will  be  necessary 
to  advert  to  the  fact,  that  the  first  nominal  insurer  of  this 
property  at  the  oflice  of  the  defendants,  was  Jonathan 
3tearns. 

However  the  case  may  be  as  to  insurances,  where  no 
representations  are  made  to  the  insurers  as  to  the  risks  be- 
longing to  the  premises,  which  are  great  and  would  sensibly 
increase  the  danger;  and  however  in  marine  policies  any 
omission  to  make  full  disclosures  on  such  matters  may 
vitiate  the  insurance  on  account  of  the  suppression  of  a  part 
of  the  whole  truth,  rather  than  a  suggestion  of  what  is  false, 
it  is  to  be  remembered,  that  Stearns  in  this  case  actually 
made  long  and  written  representations  on  inquiries  put  by 
the  defendants.  They  were  his  written  answers  to  the 
printed  interrogatories,  usually  put  in  the  case  of  distant 
manufactories  applying  to  be  insured. 

The  insurance  was  effected  to  him  on  the  faith  of  the 
truth  of  those  representations,  and  on  the  express  stipulation, 
that  the  policy  should  be  void,  if  they  were  materially  un* 
true,  or  the  condition  of  the  property  should  become  changed 
so  as  m&terially  to  increase  the  risk,  and  notice  not  be  given 
to  the  defendants  of  such  change. 

The  representations  referred  to  in  this  policy,  were  not 
then  a  mere  form  in  the  instrument,  when  none  whatever  had 
been  really  made ;  but  they  referred  to  an  actual  occurrence 
between  these  parties,  and  an  important  occurrence,  consid- 
ering the  distance  of  the  factory  from  the  office,  and  the 
probable  want  of  personal  knowledge  about  its  condition  by 
the  directors 

Under  this  view  of  the  facts  of  the  present  case,  the  next 
inquiry,  and  one  of  some  complexity  and  difficulty  is,  whe- 
ther the  same  representations  must  be  considered  as  made  or 
adopted  by  the  plaintiffs  in  the  insurance  for  1846,  now  in 
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suit  In  order  to  form  a  correct  conclusion  as  to  that,  being 
a  matter  of  fact  principal iy,  it  will  be  necessary  to  advert 
to  the  important  circumstance  before  mentioned,  that  the 
Ogdensburg  Bank,  for  whose  benefit  the  present  suit  is 
instituted;  was  the  chief  party  in  interest  in  the  first  insur- 
ance by  Steams,  and  has  been  in  all  the  intervening  insur- 
ances made  from  1834  to  1846.  That  not  only  the  first  one 
was  assigned  to  the  bank  at  its  date,  but  the  defendants, 
informed  of  the  bank's  interest,  and  assenting  to  the  assign- 
ment and  in  every  renewal  since,  any  loss  happening  was  to 
be  paid  to  the  bank,  and  the  cashier  of  it  was  the  agent  to 
effect  the  renewal  and  advance  the  premium ;  and  that  the 
bank  now  appears  to  have  a  claim  on  the  property  to  a 
larger  amount  than  the  sum  insured. 

All  the  different  persons  then  in  1834  and  since,  to  whom 
the  insurances  nominally  run,  including  the  present  plain- 
tiffs, were  virtually  in  this  transaction  but  agents  for  the 
bank  to  the  extent  of  its  interests.  They  acted  at  its  re- 
quest, and  in  its  behalf,  and  for  its  security ;  and  generally, 
the  bank  itself,  rather  than  they,  transacted  the  business, 
and  saw  to  its  correctness,  and  had  possession  of  the  policies 
as  well  as  advanced  the  premiums.  The  other  persons  had 
rights  and  interests,  also,  but  subordinate.  They  either  bad 
a  residuary  interest,  or  a  right  by  contract  to  the  property 
and  insurance  after  the  bank  was  satisfied. 

In  1838  the  title  had  become  vested  entirely  in  the  bank ; 
and  the  policy  was  then  mside  in  its  own  name,  as  well  as 
on  its  account  and  for  its  interest.  No  new  representations 
had  been  made  since  Stearns^s  original  ones  on  file  in  1834; 
and  this  the  bank  doubtless  knew,  as  it  not  only  received 
the  assign^ient  of  their  policy  for  that  year,  referring  to 
those  representations,  but  had  itself  taken  out  the  subse- 
quent renewals  without  filing  any  new  representations.  In 
order  to  remove  any  doubt,  that  in  the  general  allusion  to 
representations  in  the  policy  as  made  by  the  insured,  and  on 
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which  the  policy  in  1838  was  founded,  it  was  meant  to 
adopt  those  on  which  the  policy  of  1834  and  in  the  inter- 
vening years  had  issued,  it  was  stated  separately  in  A.  D. 
1838,  that  though  the  factory  was  not  then  in  operation, 
'Mhe  assured  have  liberty  to  put  the  same  in  operation, 
agreeably  to  the  representations  heretofore  made  by  Jonathan 
Steams." 

If  the  bank  did  not  know  with  certainty  the  extent  of 
those  representations,  it  was  the  fault  and  risk  of  itself  to 
undertake  to  act  on  them  without  such  knowledge.    In  1839 
that  special  clause  was  omitted.    This  was  probably  done 
either  because  deemed  unnecessary  to  repeat  it  in  addition 
to  the  general  clause  referring  to  representations,  or  -bbcause 
the  factory  was  not  in  operation.    And  in  1840,  the  bank 
itself,  fearing  lest  it  might  not  be  permissible  to  resume 
operations  without  a  special  permission,  desired  it,  and  this 
same  clause  was  restored,  among  other  things,  expressly 
specifying  Stearns's  representations  as  those  which  were  in 
that  event  to  govern.    The  bank  then,  by  letter,  asked  of 
the  agent  a  copy  of  those  representations,  but  as  he  had  not 
the  original,  applied  to  Stearns,  who  also  had  no  duplicate 
original  or  copy.    But  Steams  stated  that  he  had  always 
complied  with  the  representations,  saying  nothing  in  par- 
ticular about  the  picking-room.    Without  inquiring  further 
as  to  their  exact  contents,  unfortunately  the  bank,  under 
advice  of  counsel,  acquiesced  in  the  policy  as  it  stood,  and 
put  the  factory  in  operation  under  it,  through  Steams  him- 
self, by  a  lease  to  him  for  that  purpose,  having  stated  in 
their  letter  that  they  supposed  ''  the  application  referred  to 
in  the  policy  was  that  made  by  Stearns." 

Not  the  least  doubt,  then,  can  exist,  that  the  property  was 
used  in  1840,  under  Steams's  representations  as  originally 
made,  and  used  by  himself  under  the  bank.  They  either 
knowingly  and  deliberately  expected  to  conform  to  them, 
and,  in  case  of  material  variation  and  a  loss,  to  have  the 

41* 
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policy  void ;  or  relied  on  advice  of  counsel  that  they  were 
not  binding.  It  is  likewise  clear,  that  if  Steams  misled  the 
bank,  either  through  forgetfuUiess  or  design,  as  to  the  extent 
or  character  of  his  written  representations  to  the  defendants, 
which  seems  probable,  the  consequences  must  fall  on  them, 
the  employers  of  Stearns,  and  the  confiders  in  him,  rather 
than  on  the  defendants.  See  Smith  y.  Babcock  ei  oL  2 
Woodb.  &  Min.  246 ;  Mason  et  al  y.  Crosby  et  aL  \  Ibid. 
842. 

The  change  in  phraseology  in  the  policy  of  1841  creates 
some  difficulty  as  to  that  year,  and  may  haye  misled  their 
counsel,  if  his  advice  was  predicated  on  that,  and  applied  to 
that  y%ar,  and  not  the  previous  one.  It  does  not  omit  the 
special  clause  entirely,  as  in  1839,  and  thus  appear  to  rely 
on  the  notice  giyen  by  it  in  1838,  and  the  general  reference 
to  representations,  which  could  mean  only  those  made  by 
Steams  originally,  and  since  adopted  by  the  bank,  as  none 
others  had  been  made,  and  Steams  was  their  agent  in  in- 
terest. But  it  specially  permits  the  factory  to  be  used,  "  the 
assured  being  answerable  for  the  warranty  above,"  there 
being  immediately  above  a  warranty  to  remove  the  waste 
once  in  forty-eight  honrs;  and  ''that  the  lamps  in  the 
carding-rooms  shall  be  inclosed  in  glass." 

It  may  hastily  have  been  inferred  from  this  that  these 
were  the  only  precautions  to  be  observed,  and  that  the  in- 
sured had  no  farther  concern  or  liability  on  account  of  any 
of  Stearns's  representations.  But  it  is  to  be  noticed,  that 
this  same  warranty  was  in  the  original  policy  in  1834,  and 
a  reference  also  to  the  representations  made  by  Steams,  and 
their  binding  force  in  all  respects  was  there,  as  well  as  here, 
recognized,  so  that  one  had  not  been  introduced  for  the 
other. 

This  was  the  case  also  in  the  intervening  years,  while  the 
factory  was  in  operation,  both  provisions  being  often  inserted 
together ;  and  when  the  special  clause  was  inserted  referring 
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to  Stearns's  representations,  eo  nomine^  it  seemed  to  be  only 
because  the  factory  was  not  then  in  actual  operation,  but 
might  become  so  in  the  course  of  the  year,  and  was  then  to 
be  used  in  the  manner  he  had  represented. 

The  parties,  too,  being  presumed  to  know  the  law,  must 
be  considered  as  aware  of  the  distinction  between  warranties 
and  mere  representations.  Both  usually  exist,  though  as  to 
different  matters.  Generally,  likewise  the  former  are  in  the 
body  of  the  instrument,  and  are  there  named  as  warranties 
in  words  or  substance,  or  referred  to  as  such ;  (5  Hill,  101 ; 

2  Hall,  R.  589 ;  Cowp.  783 ;  Doug.  II,  note;)  while  the  lat- 
ter  are  referred  to  only  as  representations  or  statements  of 
facts,  and  are  seldom  introduced  in  detail  in  the  policy  itself. 

3  Hill,  601 ;  6  lb.  101,  188. 

The  former,  likewise,  bind  the  party  to  them  as  a  con* 
dition  precedent,  whether  material  or  not ;  while  the  latter 
binds  only  to  a  substantial  or  virtual  compliance,  and  may 
vary  from  the  exact  part,  if  the  variance  be  not  so  material 
as  to  increase  clearly  the  risk. 

In  1841,  then,  the  warranty  was  one  thing,  and  provided 
for  by  itself ;  the  representations  were  another,  and  provided 
for  by  themselves,  and  in  the  same  manner  they  had  been 
in  1834.  Stearns  was  the  real  operator  at  both  periods. 
The  bank  was  the  virtual  owner  at  both.  The  representa* 
tions  at  both  were  only  those  originally  made  by  Steams, 
and  this  the  bank  probably  knew,  and  that  they  were  relied 
on  by  the  defendants,  as  being  adopted  by  the  bank.  The 
bank,  too,  had  paid  the  premium,  and  took  out  the  policy  in 
1841,  as  only  a  "continuance"  of  the  previous  policies. 

It  seems  to  me,  then,  to  be  inconsistent  with  the  general 
character  of  the  whole  transaction,  and  it  would  be  bad  faith 
to  suppose  that  the  representations,  referred  to  in  the  general 
clause,  were  not  meant  by  both  parties  to  be  those  at  first 
made  by  Steams,  and  since  continued,  or  renewed,  or  in 
other  words,  adopted  by  the  bank  as  its  own.    If  any 
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aggregatio  mentium,  any  unity  of  views  existed,  it  must  be 
presumed  to  have  been  that.  In  1843,  the  bank  desired  a 
renewal  of  the  policy,  still  running  to  pay  the  loss  to 
them,  though  wishing  the  policy  to  bear  the  names  of  the 
plaintiffs,  as  they  had  made  a  contract  to  purchase  and  use 
the  factory.  The  policy  was  accordingly  then  renewed ; 
and,  perhaps,  because  a  new  party  was  introduced,  a  special 
provision  was  inserted,  so  that  the  plaintiffs  could  not,  any 
more  than  the  bank,  plead  ignorance  of  the  representations 
upon  which  the  insurance  rested.  It  was  in  these  words : 
"  This  policy  is  issued  on  the  representations  formerly  made 
by  Jona.  Stearns,  the  former  owner,  which  representation  is 
binding  on  the  assured." 

No  objection  was  made  to  this,  though  the  policy  was  sent 
back  for  correction  in  another  particular. 

In  1844  and  1845,  <' continuances"  of  the  policy  were 
granted,  in  like  form,  without  repealing  the  special  clause, 
as  the  nominal  or  real  parties  in  interest  remained  the  same ; 
and  the  reason  applicable  to  those  representations  being  in 
force,  and  being,  in  my  opinion,  in  point  of  fact,  adopted  by 
the  insured,  for  the  causes  which  have  just  been  named  and 
explained  in  respect  to  the  year  1841. 

I  have  been  thus  particular  in  tracing  through  to  the 
close,  and  assigning  various  reasons  why  Stearns's  represen- 
tations must  be  considered  as  adopted  by  the  plaintiffs  them- 
selves, in  the  policy  itself,  and  binding  on  them  as  a  part  of 
the  written  contract ;  and  not  as  parol  evidence  of  matter 
introduced  to  vary  or  contradict  the  written  contract 

But  were  this  otherwise,  it  is  by  no  means  certain,  whe- 
ther, on  the  general  principles  of  insurance,  the  plaintiffs 
would  not  be  responsible  for  the  use  of  any  lamps  in  the 
picking-room,  considering  either  that  none  were  used  origin- 
ally, or  that  Stearns's  statement  to  that  effect  was  untrue. 

If  an  absolute  representation  is  made  by  the  insured  in 
respect  to  the  risk,  which  is  material,  and  others  then  inter* 
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ested  renew  the  insurance  without  varying  the  statement, 
and  a  privity  of  interest  or  contract  is  kept  up  until  a  loss 
occurs,  surely  the  loss  ought  not  to  fall  on  the  insurer,  when 
it  happens  by  a  departure  from  that  statement  and  on  a  par- 
ticular, which  it  is  agreed  increased  the  risk.  Columbian 
Ins.  Co.  v.  Lawrence^  10  Pet*  608 ;  Alsop '  t.  Com.  Ins.  Co. 
1  Sumn.  468 ;  2  Denio,  76. 

Surely  the  assured  ought  not  to  recover  when  they  were 
expressly  notified  that  the  insurance  was  founded  and  re* 
newed  on  the  representations  thus  made,  though  the  assured 
may  not  have  examined  what  they  were,  but  had  an  oppor* 
tunity  to  do  it,  and  unwisely  confided  in  the  recollection  of 
the  person  making  them  without  examining  the  original  on 
file. 

If  the  lamps  were  used  in  the  picking-room  at  first  when 
Stearns  stated  otherwise,  such  a  material  misrepresentation 
would  vitiate  insurances  generally.    2  Pet  47 ;  10  lb.  616. 

If  they  were  not  so  used  at  first,  but  the  lamps  were  soon 
after  introduced  into  the  picking-room,  any  material  change 
like  this  in  the  risk  of  property,  without  communicating  it, 
(before  a  new  insurance,  or  a  further  continuance  of  the  old 
one  to  the  same  parties  in  interest,)  renders  the  new  policy 
void.  It  clashes  with  the  stipulations  of  the  policy  itself, 
and  in  all  stages  of  the  case  there  must  be  neither  suppressio 
verij  nor  suggestio  falsL  Duer  on  Ins.  380.  There  need 
be  no  fraudulent  intent;  but  if  either  of  these  acts  exists 
without  such  an  intent,  it  saps  the  foundation  on  which  the 
insurance  rests,  and  the  latter  fails.  Duer  on  Ins.  606; 
1  Phil,  on  Ins.  210;  2  Pet  25;  22  Pick.  200;  1  Pet  185; 
3  Mass.  103;  3  Dall.  491 ;  6  Mass.  220;  18  Pick.  419;  10 
lb.  636 ;  6  Hill,  101,  188 ;  8  Peters,  657 ;  20  Maine  K.  126 ; 
8  Mete.  114 

Another  fact,  strongly  indicating  that  the  bank,  the  party 
in  interest  throughout,  must  have  known  and  expected,  that 
all  the  continuances  or  renewals  of  the  policy  were  founded 
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on  the  original  representations,  was,  that  these  renewab  were 
all  made  through  the  agent  at  Pittsfield,  and  not  at  the  bffice 
at  Boston ;  and  that  in  this  case,  as  in  most  cases  of  insur- 
ance, the  office  alone  takes  new  insurances  or  new  risks,  and 
acts  on  new  or  different  representations,  and  not  the  agent. 

Regarding  the  evidence  here  offered  as  to  the  represen- 
tations to  be  in  law  competent,  an.d  to  show  in  fact  the 
adoption  by  the  plaintiffs  of  those  made  by  Steams,  and 
considering  also  that  this  evidence  would,  independent  of 
the  words  of  the  policy  in  another  view,  show  either  a  ma- 
terial misrepresentation  by  the  original  assured,  or  a  material 
change  in  the  risk  since,  not  communicated  by  him  or  the 
privies  in  interest  and  contract  since,  the  policy  must  in  law 
be  considered  void. 

This  is  a  misfortune  to  the  present  plaintiffs  as  well  as  the 
bank ;  because  the  latter  was  probably  misled  by  Stearns's 
letter  as  to  the  extent  of  his  original  representations,  and 
may  have  believed  that  they  extended  only  to  the  keeping 
of  no  uninclosed  lamps  in  the  building,  but  allowed  such  in 
the  picking-room  as  well  as  in  other  parts  of  the  building. 

Had  they  not  believed  this,  they  would  probably  have 
discontinued  the  use  of  them  in  the  picking-room,  or  had 
the  original  representation  altered,  or  a  new  one  communi- 
cated, and  paid  the  increased  premium,  which  such  use  of 
lamps  would  justify  and  require.  Thh  difference  is  conceded 
to  be  material,  and  well  may  be,  as  in  this  very  instance  the 
loss  was  caused  by  the  use  of  lamps  there,  though  inclosed 
in  glass.  Such  is  the  extraordinary  fineness  of  the  cotton 
fibres  and  dust  which  fills  the  air  in  that  room,  in  factories 
in  great  quantities,  that  any  lamp  which  has  air  holes,  or  an 
open  top  and  loose  cover,  (such  as  are  necessary  to  continue 
or  preserve  the  light,)  is  liable  to  be  filled  with  them  and  to 
ignite  them,  and,  unless  the  building  is  detached  or  secured 
by  iron  doors,  to  cause  the  almost  inevitable  loss  of  the 
whole  establishment. 
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Again,  the  insured,  had  they  examined  the  policy  care- 
fully, would  have  seen  from  the  warranty,  that  the  use  of 
any  lamps  iu  the  picking-room  was  probably  not  contem- 
plated. 

The  warranty  extends  only  to  "  the  lamps  in  the  carding- 
room;"  that  they  shall  be  <* inclosed  in  glass;"  and,  had  it 
been  represented,  or  at  any  time  understood  by  the  insurers, 
that  lamps  were  to  be  used  in  the  picking-room  also,  the 
insured  must  presume  that  they  would  doubtless  have  re« 
quired  the  warranty  to  cover  them,  as  well  as  those  in  the 
carding-room,  it  being  more  necessary  for  saCety  to  have 
them  so  inclosed  if  in  the  picking-room. 

But  the  original  representation  was,  ''  no  lamps  used  in 
the  picking-room;"  and  hence  no  warranty  was  required  to 
keep  them  there  inclosed  in  glass,  and  no  increase  of  pre- 
mium asked  on  account  of  their  being  kept  there  at  all,  so 
dangerous  as  it  was  in  a  room  not  separate  from  the  main 
building,  and  not  made  safe  by  iron  doors.  It  is  to  be  recol- 
lected, that  such  a  room  in  a  cotton  factory,  thus  situated,  is 
almost  as  perilous  as  a  powder-magazine,  to  use  lamps  in. 
It  is  full  of  the  material  for  gunpowder  cotton;  and  alt 
representations  concerning  it,  or  changes  of  risk  in  relation 
to  it,  must  be  known  by  all  the  parties  to  be  vital. 

It  is  conceded,  that  the  assured  is  entitled  to  a  favorable 
construction,  in  particulars  which  are  doubtful.  Duer  on 
Ins.  132. 

But  this  is  where  the  insnred  is  not  misled  by  any  errone- 
ous representation,  or  any  material  change  in  the  risk  not 
communicated  to  him.  For  where  either  of  those  occur, 
whether  through  the  fault  or  neglect  of  the  assured,  or  his 
agent,  the  policy  cannot  be  enforced.  Carpenter  v.  Prov, 
Ins,  Co.  4  How.  185. 

The  insurer  is  entitled,  both  in  law  and  equity,  to  all  the 
material  information,  connected  with  the  risk,  which  the 
insured  possesses,  in  order  that  he  may  have  the  fullest 
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meaos  of  deciding  on  the  extent  of  the  risk  and  premium. 
1  Wash.  C.  C.  161 ;  6  Cra.  279,  338. 

The  law  is  rigorous  and  unaccommodating,  even  to  for- 
getfulness,  mistake,  or  neglect  of  agents  on  the  part  of  the 
insured,  in  respect  to  matters  like  these.  Jennings  v.  CAe- 
nango  Mui.  Ins.  Co.  2  Denio,  75. 

Something  has  been  said  in  the  argument  that  the  word 
*^  lamps,"  as  used  here  in  the  representation,  meant  only 
permanent  ones,  and  not  movable  lamps  or  lanterns;  and 
that  the  latter  might  be  used  any  where.  But  as  the  war- 
ranty was  to  keep  them  inclosed  in  glass  when  used  in  the 
carding-room,  and  by  the  original  representation  none  were 
used  in  the  picking-room,  the  word  *'  lamp"  would  seem  to 
include  any  light  or  blaze  in  the  lamp  form,  as  any  such  was 
to  be  inclosed  in  glass.  The  spirit  of  the  provision,  as  well 
as  the  general  meaning  of  the  expression,  would  extend  to 
any  thing  of  the  kind  that  could  cause  combustion  in  giving 
light,  whether  movable  or  permanent  Indeed,  movable 
lights  or  lanterns  are  in  such  rooms  more  dangerous,  though 
inclosed  in  glass,  than  ^permanent  ones,  as  the  latter  can 
be  fixed  more  remote  from  the  machinery,  while  the  former 
are  usually  employed  to  aid  in  closer  observations  and  re- 
pairs, and  constantly  subject  to  be  carried  nearer  what  ia 
most  combustible. 

On  the  hypothesis  of  the  plaintiffs,  as  to  this  point,  this 
inconsistency  would  follow,  that  movable  lights,  the  most 
dangerous,  could  be  used  in  the  picking-room,  but  not  per- 
manent ones,  the  least  dangerous ;  or  that  the  parties  would 
deem  it  so  important  to  have  lamps  covered  with  glass  in 
the  carding-room,  as  to  enter  into  a  warranty  to  do  it,  and 
yet  intend  or  assent  that  lanterns  or  lamps  should  be  used  in 
the  picking-room,  without  any  warranty  to  keep  them  in- 
closed in  glass. 

It  becomes  unnecessary,  therefore,  to  go  into  the  evidence, 
whether  it  is  customary  to  use  lamps  in  picking-rooms;  or  if 
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at  all,  in  those  situated  within  the  factory,  and  without  iron 
doors.  Because,  whatever  may  be  the  usage,  it  is  conceded, 
that  they  enhance  the  risk ;  and  the  representation  here  was 
originally  that  none  were  used  in  the  picking-room. 

If  that  statement  was  true,  then  they  were  since  intro- 
duced, without  notice,  and  thus  materially  increase  the  risk, 
and  avoided  the  policy.  If  that  statement  was  false,  then 
the  policy  was  void,  on  the  ground  of  a  false  and  important 
representation.  2  Peters,  49 ;  10  lb.  512 ;  1  lb.  185 ;  16  lb. 
496 ;  10  Pick.  635 ;  1  Wash.  O.  C.  161. 

In  either  of  these  aspects  of  the  case,  therefore,  that  evi- 
dence becomes  of  no  importance ;  and  a  verdict  must,  ac- 
cording to  agreement,  be  entered  for  the  defendants. 

After  the  above  opinion  had  been  delivered,  and  at  a  sub- 
sequent day  in  the  term,  the  plaintiffs  moved  for  a  verdict 
and  judgment  for  a  return  of  the  premiums  that  had  been 
paid  on  these  insurances. 

The  grounds  assigned  were,  that  the  policy  did  not  attach, 
looking  to  the  opinion  of  the  Court,  and  that  a  money  count 
was  in  the  declaration,  which  would  cover  the  premiums. 
After  argument  for  and  against  this  motion,  by  the  same 
counsel,  the  court  took  time  to  consider  of  it,  and  before  the 
term  closed,  made  the  following  decision,  delivered  by 

WooDSURT,  J.  My  first  impressions  were  not  in  favor  of 
this  motion,  either  on  its  merits  or  on  the  adopted  form.  On 
the  merits  it  seemed  doubtful  whether  the  policy  must  not 
be  considered  to  have  attached  from  the  time  named  in  it, 
till  some  actual  instance  of  the  use  of  lamps  in  the  picking- 
room  occurred.  If  it  once  attaches,  the  premium  is  not  to 
be  restored,  however  short  the  time.    Cowp.  668. 

Certainly  not  the  whole  of  the  premium,  and  none  unless 
it  can  be  properly  divided,  and  a  part  of  the  risk,  as  in  some 
sea  usages,  can  be  considered  as  never  having  been  incurred. 
3  Burr.  1240;  1  W.  Black.  315. 

VOL.  n.  42 
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But  on  consideration  that,  in  this  class  of  cases,  the  con* 
struction  more  favorable  to  the  insured  is  the  approved  one, 
and  seems  on  the  whole  most  equitable,  I  think  the  repre- 
sentations can  fairly  be  regarded  as  of  such  a  character  that 
the  risk  never  did  commence.  The  representations  were  on 
this  point,  ''  no  lamps  used  in  the  picking-room." 

Now,  in  fact,  lamps  were  there  suspended  in  that  room 
constantly,  and  had  been  for  some  years,  and  others  carried 
mto  it  occasionally  at  the  time  of  the  last  insurance,  and  of 
all  the  others  made  to  these  plaintiffs.  This  must  be  regarded 
as  'Mamps  used"  there,  in  common  parlance,  during  this 
period,  though  not  really  lighted  up  the  whole  time,  nor  on 
the  precise  day  when  this  policy  commenced. 

If  the  lamps  had  been  first  introduced  after  the  year  began, 
it  would  be  otherwise.    Pirn  v.  Reid,  6  Scott,  N.  R.  982. 

What  strengthens  this  view,  that  they  must  be  considered 
as  used  before,  is  another  consideration,  that  the  plaintiffs  used 
them  there  under  a  false  impression  caused  by  Stearns,  the 
former  owner  and  the  original  maker  of  the  representation, 
stating  that  he  had  a  right  to  use  them  there  under  the  policy, 
if  kept  inclosed  in  glass.  Hence  they  were  placed  there  to 
be  used  long  before,  were  used  when  needed,  and  must  be 
regarded  as  a  violation,  though  undesignedly,  of  the  terms  of 
the  policy  during  the  whole  period,  after  introduced. 

It  is  well  settled,  that  where  the  risk  never  attached,  the 
premium  must  be  returned,  if  there  was  no  fraud.  Feise 
T.  Parkinaon^  4  Taunt  641;  Colby  v.  Hunter^  M.  &  M. 
SI ;  3  Carr.  &  Payne,  7;  2  Phil.  Ins.  626.  It  must  be  re- 
turned, though  there  was  '' neglect  and  even  fault,"  by  the 
assured.  Stevenson  v.  Snow,  3  Burr.  1240 ;  Tyrie  v.  Fletcher, 
Cowp.  668. 

Here  neglect  existed  in  relying  on  Stearns's  memory,  but 
proba^bly  no  designed  departure  fraudulently  from  what  the 
policy  was  supposed  to  be. 

If  the  lamps  were  fraudulently  used  there,  in  disregard  of 
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the  representations,  the  premiums  should  be  retained  by  the 
company.  4  Taunt.  641 ;  1  Park,  Ins.  329 ;  2  Marsh.  Ins.  661. 
It  will  be  seen,  however,  that  the  circumstances  just  referred 
to,  showing  how  these  parties  were  misled  into  their  use, 
repel  any  presumption  of  such  fraud. 

All  that  remains,  then,  are  some  questions  of  form.  How 
many  of  the  premiums  can  be  recovered  back  in  this  action, 
in  the  name  of  these  plaintiffs  ?  Manifestly  none,  except 
those  paid  on  policies  executed  to  these  plaintifis. 

Any  others,  paid  on  policies  to  others,  must  be  recovered, 
if  at  all,  in  suits  in  their  names ;  and  the  statute  of  limita^ 
tions  would  bar  all  except  those  paid  by  these  plaintiffs,  and 
perhaps  one  other,  if  an  action  is  ever  instituted  for  that. 

Again,  in  respect  to  form,  this  suit,  looking  to  the  count 
for  money  had  and  received,  can,  in  my  view,  properly  cover 
all  premiums  between  these  parties  paid  within  six  years, 
and  is  not  confined  to  the  premium  paid  on  the  last  policy, 
named  in  the  special  count 

The  other  premiums  are  in  cases  where  the  risk  did  not 
attach  as  well  as  this.  The  parties  are  the  same.  The  form 
of  the  count  applies  to  all ;  and  all  of  them  rest  on  the  same 
basis  of  not  being  ez  €Bquo  et  bono,  retainable  by  the  office, 
when  the  risk  never  attached. 

The  first  premium  paid  by  these  plaintiffs  on  an  insur- 
ance to  them  was  in  August,  1842,  and  the  last  one  in 
August,  1845 ;  making  four  in  all  to  be  returned. 

The  remaining  point  to  be  considered,  in  respect  to  form, 
is  the  time  and  manner  of  moving  "for  the  return"  of  the 
premiums. 

At  the  trial  of  the  cause,  no  claim  of  that  kind  was  under- 
stood to  be  urged.  In  the  testimony  submitted  to  me,  and  in 
the  argument,  my  attention  was  not  called  to  any  claim  of 
this  kind.  It  was  not  till  an  opinion  on  the  merits  of  the 
action  for  a  loss  under  the  policy  had  been  given  by  agree- 
ment, on  both  the  facts  and  the  law,  and  a  verdict  directed 
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for  the  defendants,  that  this  claim  on  a  subsequent  day  was 
presented. 

If  allowed  now,  unless  by  consent,  it  must  be  virtually, 
by  granting  a  true  trial.  That  was  the  course  pursued  under 
like  circumstances,  in  Fdse  v.  Parkinson^  4  Taunt.  641. 

What  should  be  the  terms  which  are  just  for  allowing  this 
new  trial,  imder  all  the  circumstances,  or,  which  is  the  same 
thing  in  substance,  for  changing  at  this  time  the  verdict,  so 
as  to  be  for  the  plaintiff  instead  of  the  defendants,  and  throw- 
ing the  burthen  of  costs  in  the  cause  on  the  latter,  rather 
than  where  it  now  is,  on  the  former  ? 

It  seems  to  me  that  the  just  terms  should  be  the  payment 
to  the  defendants  of  the  costs  of  the  trial,  in  which  they  suc- 
ceeded, which  was  upon  the  great  point  in  controversy,  and 
the  fruits  of  which,  so  far  as  regards  costs,  are  now  asked  to 
be  taken  from  them  by  allowing  this  motion. 

As  another  illtistration,  showing  that  these  terms  are  the 
proper  ones,  if  this  claim  for  a  return  premium  had  been  set 
up  at  the  former  trial,  the  defendants  might  have  paid  the 
amount  into  Court,  with  costs  to  that  time ;  and  then,  if  the 
plaintiffs  failed  to  recover  any  thing  for  losses,  they  would 
have  to  pay  the  defendants  the  costs  of  that  trial.  See  also 
4  Bing.  676. 

Let  then  the  former  verdict,  ordered  for  the  defendant,  be 
considered  as  set  aside,  and  a  new  trial  granted,  on  the  pay- 
ment to  the  defendants  of  the  cost  of  the  former  trial. 

Then  on  the  new  trial  let  a  new  verdict  be  entered  for  the 
plaintiffs  for  the  four  last  premiums  and  costs  of  suit,  except 
those  incurred  at  the  former  trial,  and  which  we  now  allow 
to  the  defendants,  as  the  prevailing  parties  in  that  trial. 

Note. — By  agreement  of  counsel,  the  opinions  of  the  Court 
on  the  law  of  the  case,  as  originally  presented,  were  turned 
into  rulings  and  instructions,  and  a  bill  of  exceptions  filed  so 
as  to  carry  the  case  to  the  Supreme  Court. 
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AND  Aaron  G.  Baolet. 

In  a  suit  in  equity  for  the  Tiolation  of  a  copyright,  brought  by  the  assignees  of  the 
copyright,  the  assignments,  although  not  recorded,  are  still  valid  as  between  the 
parties,  and  as  to  all  persons,  like  the  defendants,  not  claiming  under  the  as- 
signors. 

Where  the  bill  alleged  the  plaintiffs  to  be  citizens  of  the  United  States,  and  this  is 
not  denied  in  the  answer,  it  must  be  considered  as  admitted,  although  no  other 
evidence  of  citizenship  is  offered. 

The  report  of  a  master  in  chancery  may  be  re-examined,  although  the  presumption 
is  in  its  favor. 

Some  similarities,  and  some  use  of  prior  works,  even  to  copying  of  small  parts,  are 
tolerated  in  some  kinds  of  books ;  such  as  dictionaries  of  all  descriptions,  gazet* 
teers,  grammars,  maps,  arithmetics,  almanacs,  concordances,  cyclopaedias,  itine* 
raries,  guide  books,  and  similar  publications. 

A  subsequent  compiler  must  not  use  so  much  of  the  arrangement  and  materials  of 
one  prior,  as  to  show  a  substantial  invasion,  and  without  novelty  and  improve- 
ment, so  as  to  indicate  no  new  toil  and  talent. 

The  leading  inquiry,  in  such  a  case,  is,  whether  the  book  of  the  defendants,  taken 
as  a  whole,  is  substantially  a  copy  of  the  plaintiffs ;  whether  it  has  substantially 
the  same  plan  and  motive  throughout,  and  is  intended  to  supersede  the  other  in 
the  market,  with  the  same  class  of  readers  and  purchasers,  without  introducing 
new  matter,  and  with  only  colorable  deviations. 

How  far  the  purchase  and  sale  of  the  defendants*  books  by  the  plaintiffs,  or  the 
delay  of  the  latter  to  bring  a  suit,  may  operate  as  a  bar, — quart? 

Where  the  defendants'  book,  (called  the  Flower  Vase,)  had,  like  the  plaintiffs' 
book,  (called  Flora's  Interpreter,)  the  class,  order  and  description  of  the  flower ' 
placed  on  the  same  page  with  its  name  and  interpretation,  instead  of  being  in 
notes  at  the  end,  as  in  a  previous  work,  and  where  it  copied  verbatim  about 
twenty  definitions  out  of  one  hundred  and  forty-eight,  consisting  of  one  hundred 
and  fifiy-siz  words  in  the  whole  volume  ;  and  in  three  or  four  instances,  some  of 
the  significations  were  Taried  in  form  slightly,  but  not  in  substance ;  and  in 
nineteen  cases,  parts  of  the  prose  descriptions,  &c.  were  the  same ;  and  it  ap- 
peared that  the  plaintiffs  had  also  copied  other  matter  from  previous  compilers 
in  a  similar  manner;  and  that  other  novelties  of  the  plaintiffs'  work  were  not 
copied  by  the  defendants ;  where  the  defendants'  work  was,  in  substance,  origi- 
nal, consisting  chiefly  of  original  poetry, —  was  much  smaller  than  the  plaintiffs', 
and  sold  at  a  less  price  ;  it  was  held^  that  the  copying  of  such  definitions  did 
not,  in  itself,  constitute  a  violation  of  the  copyright ;  but  that,  taken  together 
with  the  copying  of  a  new  feature  in  the  arrangemerU  of  the  materials,  such  as 
the  transfer  of  the  notes  from  the  end  of  the  book  above-mentioned,  both  together 
might  constitute  an  infringement,  for  which  an  action  at  law  would  lie.  But  it 
was  hddf  that  they  did  not  furnish  a  sufllcient  ground  for  an  injunction  j  espe- 
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dally,  where  the  arrangement  perraded  the  whole  work,  and  could  not  be  easily 
separated  j  and  where  there  was  no  intention  of  piracy  from  the  plaintifis' 
work. 
But  where  the  Tiolation  is  clear,  and  the  part  eopied  can  be  easily  separated,  an 
injunction  is  usually  proper  against  that  part. 

This  was  a  bill  in  equity,  filed  February  7,  1845.  It  alleged 
that,  in  March,  1832,  Marsh  &  Co.  published  a  book,  called 
"Flora's  Interpreter,"  prepared  by  Mrs.  S.  J.  Hale,  who,  for 
a  satisfactory  consideration,  agreed  that  Marsh  &  Co.  should 
be  the  exclusive  proprietors  of  the  book,  and  take  ont  a 
copyright  for  the  same  in  their  own  names.  The  usual 
averments  followed  as  to  the  several  steps  having  been 
taken,  which  are  required  by  law  to  make  a  copyright  valid, 
and  the  due  assignment  of  the  same  to  the  plaintiffs,  on  the 
5th  of  July,  1842.  The  bill  then  alleged,  that  the  plaintifis 
continued  to  be  the  owners  of  the  copyright ;  that  the  plan 
and  combination  of  the  matter  in  it,  as  well  as  divers  notes, 
are  new ;  and  that  they  had  numerous  copies  of  it  for  sale 
at  reasonable  prices,  which  they  wished  to  dispose  of;  but 
that  the  respondents,  without  the  consent  of  the  plaintiffs, 
on  the  1st  day  of  September,  1843,  and  before  and  after, 
caused  to  be  printed  and  sold,  and  still  have  for  sale,  a  large 
number  of  copies  of  a  work,  entitled  "  The  Flower  Vase, 
containing  the  Language  of  Flowers  and  their  Poetic  Senti* 
ments,  by  Miss  S.  C.  Edgarton."  This  was  averred  to  be 
an  infringement  on  the  copyright  of  the  plaintiffs,  and  injuri- 
ous to  it  and  to  their  sales.  A  disclosure  was  asked  from  the 
defendants,  how  many  copies  of  the  Flower  Yase  had  been 
printed  by  them  and  sold ;  and  an  injunction  was  prayed 
against  further  sales  of  the  same,  and  an  account  and  pay- 
ment of  the  profits  of  the  previous  sales. 

The  answer  of  the  respondents  was  put  in,  April  6th, 
1845,  and  admitted,  that  in  September,  1843,  they  published 
and  sold,  and  have  on  hand  to  sell,  copies  of  the  book 
entitled  the  "  Flower  Vase."    They  denied,  that  the  plain- 
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tiffs  were  the  sole  proprietors  of  the  book,  called  '^  Flora's 
Interpreter,"  or  that  the  copyright  thereof  had  been  legally 
taken  out,  or  that  the  plan  and  combination  of  its  matter 
were  new,  or  that  they  have  been  copied  in  the  Flower  Yase, 
or  that  the  defendants  have  infringed  on  the  rights  of  the 
plaintiffs,  or  injured  them  by  their  publication  and  sales  of 
the  Flower  Yase.  They  disclose,  further,  that  18,100  copies 
of  their  work  ^  have  been  printed  since  July  6th,  1842,  and 
17,600  copies  have  been  sold,  and  that  it  is  stereotyped,  and 
numbers  struck  off  as  needed. 

A  replication  was  filed,  taking  issue  on  these  denials,  and, 
at  the  October  term,  1845,  the  cause  was  referred  to  Charles 
Sumner,  Esq.,  a  master  in  chancery,  to  examine  and  report, 
whether  the  plan  and  combination,  or  materials  of  Flora's 
Interpreter,  are  new,  so  far  as  they  have  been  copied  in  the 
Flower  Yase,  and  how  far  any  parts  of  it  have  been  so 
copied;  and  to  report  the  evidence  and  his  conclusions 
thereon,  to  such  extent  as  either  party  might  desire.  The 
master  made  a  full  and  elaborate  report,  at  the  October  term, 
1846,  in  which  he  came  to  the  conclusion,  that  all  the 
features  in  the  plan  of  the  plaintiffs'  book  had  been  before 
combined  in  similar  works,  except  the  special  designation  of 
the  sentiment  expressed  by  the  flower ;  and  all  the  combina- 
tion, except  that  the  class,  order  and  description  of  the  flower 
are  in  notes  at  the  end,  and  in  a  table  or  glossary  there,  in 
Flora's  Dictionary,  instead  of  being  spread  on  the  same  page 
as  in  the  plaintiffs'  book.  He  also  found,  that  the  defend- 
ants had  used  in  their  book  some  parts  of  the  plaintiffs',  in 
some  few  instances  copying  not  only  the  exact  words,  in  the 
poetic  signification  and  description,  but  mistakes  in  orthog- 
raphy and  classification,  and  such  as  did  not  exist  in  other 
than  the  plaintiffs'  book.  In  a  few  other  cases,  the  defend- 
ants had  copied  the  poetic  signification,  where  it  existed 
substantially  in  other  books  as  in  the  plaintiffs'.  In  some 
other  instances  the  defendants  proposed  to  prove,  that  the 
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plaintiffs  had  also  copied  freely  from  prior  works  of  this 
kind.  But  this  fact  was  admitted,  as  the  claim  of  novelty 
in  the  preface  was  made,  not  to  the  illustration  of  flowers  by 
poetry  and  sentiment,  as  that  had  often  been  done  before, 
but  to  something  '*  new  in  the  arrangement,  and  the  intro- 
duction of  American  sentiments."  The  master  further  re- 
ported, that  novelty  merely  in  the  plan  or  arrangement  of 
such  a  book  as  the  plaintiffs',  is  not  a  legal  subject  of  copy- 
right, independent  of  the  materials.  But,  if  it  was,  he 
reported,  that  the  novelty  in  the  plan,  and  the  use  of  it  by 
the  defendants,  was  so  slight,  as  not  to  amount  to  an  in- 
fringement, by  the  defendants.  The  materials  of  the  plain- 
tiffs' book  used  by  the  defendants  were  only  one  hundred 
and  fifty-six  words  in  the  same  expressions,  and  this, 
whether  looking  to  their  quantity,  or  quality  and  value,  was 
not  deemed  by  him  sufficient,  in  a  work  of  this  kind,  to 
amount  to  an  infringement  of  the  copyright  of  the  plaintiffs.^ 


1  The  language  of  the  master  upon  these  points  was  as  follows : 
"  And  the  first  qaestion  that  arises  is  the  general  question,  whether  the 
plan,  combination,  or  arrangement  of  a  book,  independent  of  the  materials 
and  language,  is  susceptible  of  copyright.  Important  as  this  question 
may  seem  to  be,  it  does  not  appear  to  be  illustrated  by  the  light  of  decided 
cases.  The  case  of  Hogg  v.  Kirby,  (8  Vesey,  215,)  has  been  thought  to 
exclude  the  conclusion  that  the  plan  of  a  book  was  the  subject  of  a  copy- 
light;  but  the  injunction  granted  in  this  case  seems  not  to  have  been 
founded  on  cop3rright,  but  on  the  power  of  the  court  to  restrain  a  party 
from  carrying  on  a  trade,  or  from  publishing  a  work,  under  a  fraudulent 
representation  that  such  trade  or  work  was  that  of  the  plaintiff.  See  Ibid, 
note,  Sumner^s  edition.  The  case  of  Cory  v.  Faden^  (5  Vesey,  23,) 
recognizes  a  copyright  in  a  Road>book  ;  but  it  was  in  the  plan  in  combina- 
tion with  the  materials.  The  case  of  Gray  v.  Russell,  (1  Story,  11,)  says 
that  a  work  may  be  the  subject  of  copyright,  although  the  materials  which 
compose  it  may  be  found  in  the  works  of  other  authors  antecedently  printed, 
provided  the  plan,  the  arrangement,  and  the  combination  of  those  materials 
be  original ;  but  even  this  case  does  not  decide  the  distinct  question, 
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Whether  the  conduct  of  the  plaintiffs  had  been  such  as  to 
bar  their  recovery,  if  otherwise  entitled,  was  not  decided  on 
by  the  master,  as  he  did  not  consider  that  point  referred  to 
him*    Objections  were  also  taken  to  his  report  before  com- 


whether  a  plan,  independent  of  the  materials  to  which  it  is  applied,  and  on 
which  it  is  wioaght,  is  a  subject  of  copyright. 

'*  In  the  absence  of  any  goyeming  authority,  the  question  must  be  re- 
garded in  the  light  of  principle.  It  cannot  be  disguised  that  the  plan  of  a 
book  is  oflen  a  peculiar  part  of  its  merits.  Some  anthors  receive  high  com- 
mendation merely  for  the  arrangement  of  their  subject,  descending  even  to 
such  particulars  as  the  division  into  chapters  and  sections  ;  and  again  even 
into  the  further  divisions  of  paragraphs.  This  is  applicable  to  historical 
compositions  as  well  as  to  scientific  and  philosophic  productions.  It  would 
be  difficult,  however,  if  not  impossible,  to  hold  a  subsequent  writer  amenable 
to  any  other  tribunal  than  that  of  criticism,  who  should  write  another  work 
on  the  same  subject  in  language  of  his  own,  but  cast  in  the  same  chapters 
and  sections.  Indeed,  the  law  in  such  a  case  as  I  am  now  supposing, 
seems  to  be  clearly  settled  in  the  matter  of  abridgments.  An  honest 
abridgment  is  admitted  to  be  no  violation  of  the  copyright  of  the  work 
abridged ;  but  the  very  idea  of  an  abridgment  implies  the  preservation  of 
the  original  plan,  arrangement  and  combination,  abridged,  or  reduced  to  a 
smaller  scale.  Indeed,  it  will  cease  to  be  an  abridgment  exclusively,  if  it 
does  not  preserve  these  features  ;  as  a  miniature  would  fail  to  be  a  portrait 
if  the  original  proportions  and  traits  of  the  countenance  are  not  represented. 
In  making  an  abridgment  of  Mr.  Irving's  life  of  Columbus,  or  Mr.  Ban- 
croft's History  of  the  United  States,  the  natural  and  inevitable  course  would 
be  to  follow  their  plan,  to  walk  by  their  light,  to  keep  firm  hold  of  the 
thread  which  they  have  provided  in  their  narratives ;  to  adopt  their  mode  of 
developing  the  subject ;  to  rely  upon  their  divisions ;  to  lean  upon  all  the 
landmarks  which  they  have  set  up ;  in  short,  to  abridge  their  works,  by 
preserving,  as  far  as  possible,  the  original  peculiarities  in  a  smaller  compass. 
Perhaps  no  class  of  works  are  subjected  to  abridgments  more  than  diction- 
aries, nor  has  any  person  questioned  the  lawfulness  of  such  abridgments ; 
but  they  cannot  fail  to  preserve  the  plan,  arrangement,  and  combination  of 
the  original  dictionary.  Take,  for  instance,  the  recent  extensive  and  most 
important  dictionary  of  the  English  language,  by  Richardson,  which  is  on  a 
plan  entirely  new,  I  believe,  as  applied  to  the  English  language.  Can  it 
be  doubted  that  an  abridgment  of  this  woik  might  be  made,  reducing  its 
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pleting  it,  that  he  had  not  been  sufficiently  minute  as  to  the 
facts,  and  had  not  stated  the  merely  colorable  deviations  by 
the  defendants  from  the  book  of  the  plaintifis.  But  the 
master  declined  doing  it,  because  not  desired  at  the  hearing, 


two  quartos  to  a  single  octavo,  in  which  its  peculiar  plan  should  he  preserved ! 
Nor  does  it  seem  to  me  that  it  can  be  doubted  that  another  dieiionaiy,  of 
another  language,  or  even  of  the  Elnglish  language,  may  be  made  on  Rich- 
ardson's plan,  which  shall  not  be  an  abridgment,  but  shall  be  founded  on 
fiesh  labor  and  fresh  materials. 

"  Let  us  regard  for  a  moment  the  peculiar  plan  of  the  pUuntiffiB'  book. 
It  is  here  applied  to  the  illustration  of  Botany.  Suppose  this  identical  plan 
applied  to  different  works  illustrating  the  kindred  sciences  of  Geology,  Zoo- 
logy, or  Ornithology,  would  the  plaintiffs  hare  a  right  to  proceed  against 
these  works  1  If,  however,  there  is  a  copyright  in  a  mere  pUm ,  they  dearly 
would  have  this  right.  All  the  details  of  their  plan  are  applicable  to  biids 
as  well  as  to  flowers ;  they  both  have  ( 1)  a  common  or  popular  name,  (S) 
a  scientific  name,  (3)  a  dass  and  order,  and  both  susceptible  of  short  de- 
scriptions, (4)  a  poetic  signification  may  be  devised  for  each,  (5)  poetic 
authorities  may  be  found  or  invented  in  support  of  the  signification.  It 
seems  very  dear  that  an  OmUhological  Interpnier^  following  precisely  the 
plan,  aziangement  and  combination  of  the  plaintiff's  book,  ('  Fiord's  JnUr^ 
preter,^)  would  not  be  an  infringement  of  their  copyright. 

"  But  it  must  be  adoiitted  that  the  circumstance  that  the  plans  of  two 
works  are  identical,  may  be  important  evidence  to  show  that  one  book  is  a 
copy  of  the  other.  It  may  happen  that  the  plan  of  a  work  is  so  imbedded 
in  the  very  materials  of  which  it  is  composed,  so  inwoven  into  its  very  tex- 
ture, that  the  two  cannot  be  separated,  or  at  least  that  the  appropriation  of 
the  plan,  without  the  excuse  of  an  abridgment,  may  lead  to  the  natural 
inference  that  there  was  an  unfair  use  of  the  earlier  work.  It  does  not, 
however,  seem  to  me  tliat  there  is  any  thing  in  the  character  of  the  plaintifb* 
plan,  which  can  entitle  it  qua  plan  to  the  protection  of  the  law. 

*'  I  cannot  hesitate,  therefore,  to  find  that,  in  point  of  law,  the  mere  pUm^ 
arrangement,  or  combination  of  a  book  like  the  plaintiflb',  independent  of 
the  material  to  which  it  is  applied,  is  not  the  subject  of  copyright. 

"  Supposing,  however,  that  the  plan,  arrangement,  or  combination  of  a 
book,  independent  of  the  materials,  were  susceptible  of  copyright,  the  ques- 
tion would  then  arise  whether  the  part  of  the  plan,  arrangement,  or  com* 
bination,  copied  or  taken  by  the  defendants,  amounted  to  an  infringement. 
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and  not  considered  by  him  necessary  for  a  correct  decision 
on  the  merits.  And  he  further  reported,  as  to  other  excep- 
tions, that  they  were  applicable  rather  to  his  conclusions  of 
law  than  fact,  and  therefore  declined  to  make  any  change. 


By  leferenoe  to  the  &ct8  as  I  have  found  them,  it  will  appear  that  each  of 
the  features,  constitatiiig  the  combiDation  of  the  plaintifb'  book,  had  been 
employed  in  prior  and  kindred  works,  and  that  all  of  them  but  two  had  been 
actuaJly  combined  on  the  same  page  in  Florals  Dictionary  ;  but  these  very 
features  had  been  introduced  into  the  French  '  Flore  Medicale.'  The  ques- 
tion, then,  arises  whether  the  employment,  by  the  defendants,  of  the  descrip- 
tion, and  class,  and  order  in  their  plan  is  an  infringement.  It  seems  to  me 
▼eiy  deariy  that  it  is  not.  The  description,  class,  and  order  had  been 
introduced  on  the  page  in  a  similar  way  in  the  '  Flore  Medicale,'  and  they 
had  been  actually  employed  in  Flora's  Dictionary,  though  they  were  intro- 
duced at  the  end.  The  portion  of  the  plan  or  combination  of  the  plaintifis 
that  has  been  copied  is  so  small  as  to  be  immaterial,  almost  inappreciable. 
It  fidls  naturally  under  the  maxim  of  the  law,  De  minimis  n$n  curat  lex. 

**  I  iherefoie  find  that  there  has  been  no  infringement  of  the  copyright  of 
the  plaintiffi,  so  far  as  regards  the  plan,  arrangement,  or  combination. 

"  The  next  question  is,  whether,  in  point  of  law,  the  materials  taken  or 
oopied  by  the  defendants,  amount  to  an  infringement  of  the  copyright  of 
the  plaintifEs.  I  have  already  set  forth  what  has  been  actually  taken,  — 
amounting  in  all  to  one  hundred  and  fifly-six  words.  Is  the  taking  of  these 
words  an  infringement  ?  It  is  unquestionable  in  law  that  an  author  may 
make  use  of  the  labors  of  his  predecessors.  Indeed,  almost  all  books, 
except  a  few  of  rare  genius,  are  more  or  less  derived  from  the  various  labors 
of  earlier  authors.  To  such  an  extent  is  this  true,  that  the  femous  saying 
of  old  Burton  approves  itself  to  all  minds,  that  books  are  like  medicines, 
which  the  apothecary  composes  by  pouring  firom  one  phial  into  another. 
The  law  of  copyright  does  not  absolutely  cut  off  the  use  of  a  book  under  its 
protection,  so  that  nothing  from  it  can  be  poured  into  new  volumes.  It 
merely  restrains  the  use  to  such  an  extent  that  there  shall  be  no  material 
interference  with  the  contents  of  the  book,  and  that  it  shall  appear  to  be 
used  in  good  faith  and  not  coloraUy,  in  order  to  make  a  profit  out  of  the 
labors  of  the  earlier  author.  Under  this  principle,  the  author  of  an  abridg- 
ment is  protected,  although  he  employs  sentences,  passages,  and  pages  from 
the  preceding  book.  But  it  would  be  diflicult  to  imagine  any  abridgment  of 
any  work  which  should  not  contain  more  of  ipsissima  verba  of  the  original 
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Some  of  the  evidence  ia  the  case  was  annexed  to  the 
report,  and  is  referred  to  in  the  opinion  of  the  court,  when 
deemed  material,  as  will  be  other  portions  of  the  master's 
report,  and  the  book  of  the  plaintiffs,  as  well  as  that  of  the 
defendants,  copies  of  both  of  which  are  filed  in  the  case. 

Sidney  Bartlett^  for  the  complainants. 

The  character  of  the  work  for  which  the  plaintiffs  claim 


work  than  the  defendants'  book  contains  of  the  plaintifib*.  Looking  at  the 
actual  quantity  that  has  been  taken,  it  seems  trifling.  It  is  far  less  than  a 
reviewer  would  extract  who  should  review  the  book ;  nor  would  it  probably 
be  deemed  worthy  of  notice,  if  five  times  the  amount  were  extracted  from 
the  plaintiff's  book,  and  published  in  all  the  newspapers  of  the  country.  I 
would  put  this  question  distinctly,  whether  there  can  be  any  doubt  that  edi- 
tors of  journals  and  reviews  of  all  kinds  would  be  considered  justifiable  ia 
extracting  a  &r  larger  amount?  If  they  would  be  considered  justifiable, 
the  question  tben  distinctly  arises,  whether  the  defendants  could  not  make  a 
similar  use,  in  short,  whether  the  fact  that  they  were  engaged  in  a  work 
in  pari  tnateria  should  exclude  them  from  rights  enjoyed  by  all  the  rest  of 
the  world.  It  seems  to  me  clearly  not.  It  is  said,  in  some  of  the  cases, 
that  it  is  not  only  quantity  that  is  looked  to,  hU  value,  in  determining  the 
question  of  infringement.  Bramwell  v.  Hakomb,  3  Mylne  &  Craig,  738. 
Whether  I  regard  quantity  or  value,  I  am  compelled  to  conclude  that  the 
part  of  the  materials  copied  by  the  defendants,  is  too  insignificant  in 
character  for  the  law  to  notica 

**  I  therefore  find  that  there  is  in  no  respect  an  infringement,  by  the 
defendants,  of  the  copyright  of  the  plaintifb. 

'( Tbia  finding  f  seems  to  determine  all  the  points  that  have  been  referred 
to  me  by  the  order  of  the  court.  Another  point  was  raised  by  the  counsel, 
and  evidence  touching  it  introduced,  viz  :  that  the  plaintiffs,  by  their  con- 
duct, had  concluded  themselves  to  such  a  degree  that  they  could  not  appeal 
to  the  equitable  jurisdiction  of  the  court  Although  the  evidence  introduced 
in  connection  with  the  law  on  this  subject,  as  illustrated  in  two  recent  cases 
in  English  chancery,  Saunders  v.  Smith,  (3  Mylne  &  Craig,  711,)  and 
Rundell  v.  Murray  (Jacob,  311,)  seem  to  conclude  this  point,  I  forbear 
from  expressing  my  conclusions  thereupon,  because  it  does  not  seem  to 
have  been  referred  to  me." 
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protection,  as  found  by  the  master,  is  twofold :  1st,  and  prin- 
cipally as  a  compilation  involving  a  plan,  combination  and 
arrangement ;  2d,  as  being,  to  a  partial  and  limited  extent, 
original. 

The  case  will  be  placed  by  the  plaintiffs  on  three  proposi- 
tions. 

I.  That,  treating  the  plaintiffs'  book  as  a  mere  compila- 
tion, (and  wholly  irrespective  of  their  rights  in  the  plan, 
combination  and  arrangement,  and  also  of  the  piracy,  by 
the  defendants,  of  the  new  and  original  matter,)  the  proof 
shows  a  violation  of  their  rights  by  the  defendants  which, 
upon  established  principles,  will  be  restrained  by  injunc- 
tion. 

II.  That  if  treating  the  plaintiffs'  book  as  a  mere  compila- 
tion, the  proof  did  not  show  such  violation  as  above  alleged, 
yet  that  the  plan,  combination  and  arrangement  of  the  plain- 
tiffs' work,  (irrespective  of  the  materials  with  which  they 
are  connected,)  is  their  property,  protected  by  law  as  against 
a  rival  work,  and  that  it  has  been  violated  by  defendants. 

III.  That  if  the  plan,  combination  and  arrangement,  sep- 
arate from  the  materials,  were  not  by  law  protected  as 
against  a  rival  work,  yet  that  the  proof  in  this  case  shows, 
in  addition  to  copying  the  plaintiffs'  plan  and  arrangement, 
the  defendants  have  also  copied  servilely  (blunders  and  all) 
plaintiffs'  selected  materials  connected  with  their  plan  and 
arrangement,  and  their  new  and  original  matter  connected 
with  said  plan  and  arrangement,  and  thns,  upon  undisputed 
principles,  ought  to  be  enjoined. 

As  to  the  first  point,  that  treated  as  a  mere  compilation, 
the  plaintiffs'  book  and  rights  have  been  violated,  the  report 
of  the  master  proceeds  on  a  mistake  of  the  law.  The  doc- 
trine is  well  established,  that  compilations  are  protected  to 
the  extent  that  no  rival  work  can  servilely  copy  from  such 
compilation,  or  take  advantage  of  a  selection,  but  may  resort 
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to  the  original  works  as  authorities.  Longman  v.  Winehes-- 
ter,  16  Yes.  270 ;  WUkins  v.  Atkin,  17  lb.  424;  Maiihewson 
V.  Siockdalej  12  lb.  270 ;  Gray  v.  Russell,  1  Story,  R.  11. 

There  remain  then,  on  this  point,  the  mere  questions  of 
fact :  Are  the  works  rival  works ;  haye  the  defendants  ser* 
vilely  copied,  to  what  proved  extent,  and  what  is  the  legal 
inference  from  the  extent  proved,  as  to  the  residue  being  or 
not  being  a  servile  copy  ? 

1.  That  the  two  books  are  upon  the  same  subject,  on  the 
same  plan  and  intended  as  rival  works,  is  admitted  and 
assumed  throughout  the  master's  report 

2.  That  the  defendants,  in  making  their  book,  had  the 
plaintiffs'  book  before  them,  is  admitted  by  their  preface ; 
and  that  they  used  the  plaintiffs'  book,  was  a  fact  distinctly 
admitted^ by  them  at  the  hearing,  as  appears  by  the  master's 
report. 

3.  Was  it  used  as  a  guide  to  the  original  authorities,  or 
did  they  servilely  copy  ?  This  is  answered  by  the  proofs 
made  by  the  plaintiffs,  of  numerous  cases  where  the  plain- 
tiffs' blunders  are  servilely  copied  and  perpetuated. 

4.  The  legal  inference  of  this  proof  is,  at  least,  that  all 
those  parts  of  the  plaintifis'  book,  efusdem  generis,  have 
been  servilely  copied.  MaUhewscn  v.  Siockdale,  12  Yes.  270  ; 
Mawman  v.  Tegg,  2  Russ.  386,  394. 

6.  This  legal  inference  is  conclusively  supported  by  the 
fact,  that,  since  the  hearing  upon  motion  for  temporary  in- 
junction, the  defendants  (though  that  course  was  suggested 
by  the  Judge,  and  is  shown  by  the  cases  to  be  uniformly 
pursued)  have  failed  to  take  the  testimony  of  their  compiler, 
Miss  Edgarton,  to  show  to  what  extent  the  plaintiffs'  book 
was  copied,  and  this  leads  to  a  cogent  inference  that  other 
parts  of  the  plaintiffs'  book  were  also  copied. 

6.  As  affecting  the  good  faith  of  the  defendants,  it  is  to  be 
noted,  that  their  preface  says,  (as  to  these  very  parts  of  the 
plaintiffs'  book  thus  shown  to  be  copied,  blunders  and  all,) 
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''though  the  compiler  has  imitated,  she  has  not  copied." 
Also,  that  the  answer  flatly  denies  copying. 

7.  The  most  favorable  result  to  the  defendants  in  the 
proof  is,  that,  viewing  the  plaintiffs'  work  as  a  mere  compi- 
lation, and  confining  the  inquiry  to  the  violation  of  it  by  the 
defendants  in  that  respect  merely,  the  whole  nomenclature 
of  flowers  and  their  botanical  divisions  into  classes  and  or- 
ders, is  servilely  copied  by  the  defendants. 

The  next  point  is,  that  the  plaintiffs'  plan  and  arrange- 
ment are,  as  against  a  rival  work,  protected,  and  have  been 
violated. 

1.  The  extent  to  which  plaintiffs'  plan,  combination  and 
arrangement  are  original,  and  of  its  identity  with  defend- 
ants' book,  are  summed  up  by  the  master. 

2.  The  defect  of  the  master's  report  is,  that  it  disposes  of 
each  subject  of  violation  separately,  and  nowhere  considers 
their  united  effect 

3.  The  plaintiffs'  whole  merit  on  this  point  is,  that  they 
have  combined  in  a  head  note  on  the  same  page  two 
features,  which  were  never  before  combined  on  the  same 
page  of  any  work,  either  ejusdem  generis  or  scientific,  and 
the  test  of  the  value  of  this  combination  is,  that  the  defend- 
ants have  exactly  copied  this  arrangement  of  the  two  fea- 
tures. 

4.  The  plaintiffs  further  suppose,  too,  that  a  new  combi- 
nation is  protected  as  a  whole,  and  not  merely  the  parts 
which  were  never  before  combined.    3  Story,  R.  779. 

6.  The  fact  of  violation,  its  extent  and  value  being  deter- 
mined,  there  remains  the  question  of  law,  whether  plan, 
combination  and  arrangement,  separate  from  the  materials 
with  which  they  are  connected,  are  the  subject  of  copyright, 
and  on  this  point  the  following  cases  would  be  conclusive- 
Emerson  v.  Davies,  3  Story,  R.  768 ;  Gray  v.  Russell^  1  lb. 

11. 

The  next  point  is,  that  the  defendants  have  not  only  used 
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the  plaintiflSs'  {dan  and  combination,  and  used  it  in  connec- 
tion with  the  plaintiffs'  compiled  materials,  but  also  pirated, 
in  connection  with  both  the  above,  the  plaintifis'  original 
matter.  The  extent  of  this  violation  by  copying  in  verbis^ 
is  shown  in  the  master's  report  This  enumeration  excludes 
copying  with  colorable  alterations  of  phraseology,  because, 
as  the  master  says,  among  other  things,  that  it  would  be 
unimportant  and  immaterial  in  determining  the  merits  of  the 
case. 

And  as  to  the  third  objection,  that  it  was  inconsistent  with 
his  views  of  the  law.  The  authorities  on  this  point  of  color- 
able alterations,  are  12  Yesey,  270.  The  plaintiffs  suppose 
this  to  have  been  a  clear  mistake  of  law,  and  his  duty  by 
the  master ;  but  as  the  aggregated  violations  are  sufficient, 
as  they  suppose,  to  furnish  them  a  remedy,  they  only  use 
the  point  to  show  that  there  exists  in  the  defendants'  book 
colorable  alterations  of  the  plaintiffs'  original  nuitter,  to  some 
imdefined  extent  One  portion  of  the  original  matter  thus 
copied  in  verbis  is  ''  the  poetic  signification  of  flowers." 
These  are  the  work  of  study  and  taste,  and  give  a  principal 
value  to  the  work.  Of  these  twenty  have  been  literally 
copied,  beside  those  copied  with  colorable  variations. 

But  it  has  now  been  indisputably  shown  that  the  defendants 
have  servilely  copied ;  1.  The  whole  of  the  plaintiffs'  com- 
pilation of  the  nomenclature  of  flowers,  and  their  botanical 
division  into  classes  and  orders  without  resort  to  the  original 
authorities.  2.  To  a  certain  extent  in  verbis^  and  to  a  pre- 
sumed extent  with  colorable  alterations,  the  plaintiffs'  poetic 
signification  of  fiowers;  and  also  the  plaintiffs'  description 
of  flowers  and  their  localities.  3.  As  these  last  occur  in  the 
plaintifis'  book  in  the  same  head  note,  which  contains  the 
nomenclature  and  botanical  description  that  were  shown  to 
have  been  copied,  blunders  and  all,  the  legal  inference  is, 
that  the  whole  of  the  defendants'  head  notes  were  copied 
from  the  plaintifis'.    4.  In  addition  to  this,  the  defendants 
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are  shown  to  have  copied  the  plan,  combination  and  ar- 
rangement with  which  in  the  plaintiffs'  book  the  above 
materials  thus  borrowed  are  connected. 

There  remains  a  farther  question  as  to  the  remedy.  The 
principles  that  regulate  the  granting  injunctions  in  these 
cases  are:  1.  The  quantity  and  value  of  the  part  taken. 
2.  If  quantity  be  small,  then  the  question  is,  whether  there 
existed  the  animus  furandi.    Godson,  216. 

Looking  at  and  aggregating  the  various  parts  of  the  plain- 
tiffs' work,  proven  and  presumed  in  law  to  have  been  copied 
in  verbis,  and  the  undefined  amount  copied  with  colorable 
variations,  the  plaintiffs  respectfully  submit,  that  in  case  of 
a  rival  work,  designed,  as  will  be  obvious,  to  drive,  by  its 
cheapness,  the  plaintifis'  work  from  the  market,  the  quantity 
and  value  of  the  parts  taken  are  sufficient  to  warrant  the 
injunction. 

But  if  a  doubt  existed  as  to  quantity,  the  animus  furandi 
is  clear,  and  comes  in  aid  of  the  plaintiffs.  The  manner  of 
taking  without  acknowledgment,  (see  17  Yes.  422 ;  3  Mylne 
&  Craig,  737,)  the  denial  in  the  answer  of  the  defendants, 
and  the  preface  of  their  book,  the  failure  to  produce  the  tes- 
timony of  their  compiler,  determine  the  animus. 

The  next  question  as  to  remedy,  is  its  extent.  That  is, 
can  the  Court  in  its  injunction  separate  the  borrowed  parts, 
which,  when  capable  of  ascertainment,  it  usually  does  ?  or, 
is  this  a  case  in  which,  as  the  defendants  had  ample  means, 
by  introducing  the  evidence  of  their  compiler  to  distinguish 
what  she  copied,  and  have  failed  to  do  it,  the  language  of 
Lord  Eldon,  in  Mawman  v.  Tegg,  2  Russ.  380-390;  3 
Story,  R.  796,  is  to  be  applied. 

The  case  has  now  come  up  for  final  decree.  The  defend- 
ants had  full  opportunity  before  the  master,  and  again  under 
the  admonition  of  the  Court  at  the  hearing  for  a  temporary 
injunction ;  they  are  not  entitled  now  to  delay,  and  add  to 
the  plaintiffs'  expenses  by  further  proceedings. 

43* 
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There  will  be  an  attempt  made  by  defendants  to  ayoid  die 
legal  consequences  of  their  conduct,  by  insisting  at  the  hear- 
ing upon  the  laches  of  the  plaintiff  in  bringing  this  bilL  It 
is  a  sufficient  answer  to  the  point,  that  no  such  defence  is  set 
up  in  the  answer,  and  cannot  therefore  now  be  heard.  The 
reason  is,  that  the  plaintiffs  must  have  notice  to  the  end  that 
they  may  amend  their  bill,  and  show  the  circumstances. 
2  Danieirs  Ch.  P.,  Perkins's  ed.  814,  old  ed.  240 ;  Doggea 
y.  Emerson,  3  Story,  R.  700*741 ;  2  lb.  267,  456. 

But  if  the  question  were  open  to  the  defendants,  there  is 
nothing  which,  according  to  established  principles,  would 
affect  the  plaintifiSs ;  for,  1.  If  they  had  been  the  authors  of 
their  book,  and  therefore  familiar  with  its  contents,  and 
capable  of  readily  detecting  piracies,  instead  of  booksellers, 
yet  nothing  is  clearer  than  even  when  lapse  of  time  has 
exceeded  the  period  of  limitation,  yet,  if  the  defendants  have 
not  been  deceived,  or  led  to  change  their  condition,  they 
cannot  set  up  merely  laches.  2.  The  defendants'  work  was 
stereotyped  in  1842,  and  no  proof  of  change  of  cqpdition  is 
offered  or  set  up  by  the  answer.  The  cases  of  laches  are, 
Piatt  V.  Button,  19  Tes.  447 ;  Rundell  v.  Murray,  Jacobs, 
311,  (331)  'f  Saunders  v.  Smith,  3  Mylne  &  Craig,  737. 

P.  W.  Chandler,  for  the  respondents. 

WooDBOBT,  J.  Several  objections  are  uiged  in  this  case 
against  a  recovery  by  the  plaintiffs,  which  are  formal  rather 
than  substantial.  One  is,  that  the  assignments,  under  which 
they  claim,  do  not  appear  to  have  been  recorded.  But  they 
are  still  valid  as  between  the  parties,  and  as  to  all  persons 
like  the  defendants,  not  claiming  under  the  assignors.  See 
cases  in  Leland  y.  The  Medora,  Mass.  Dist.  October,  1846, 
2  Woodb*  &  Min.  92.  Another  is,  that  the  plaintiffs  are  not 
proved  to  be  citizens  of  the  United  States.  But  that  being 
averred  in  the  bill,  and  not  denied  by  the  answer,  must  be 
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considered  as  admitted.  There  are  some  other  objections, 
which  have  either  been  removed  by  evidence,  or  probably 
may  be;  and  hence,  if  the  case  can  be  decided  on  the  merits, 
without  delay  and  expense  as  to  any  formal  objection,  it  will 
be  better  for  both  parties  that  this  should  be  done.  Passing 
by,  then,  the  other  preliminary  exceptions,  how  does  this 
case  stand  on  the  merits  ?  The  report  of  the  master  is  in 
favor  of  the  defendants.  From  the  care  evinced  in  the 
examination,  and  the  high  character  of  the  gentleman  who 
made  it,  much  weight  must  be  given  to  its  conclusions.  But 
the  parties  are  entitled  to  a  revision  of  it  here,  and,  though 
the  presumptions  are  in  its  favor,  at  the  outset  of  the  exami- 
nation, yet  if  it  cannot  stand  the  scrutiny,  to  which  it  has 
been  subjected  in  argiiment,  and  which  the  Court  is  bound 
to  bestow  on  it,  the  plaintiffs  ought  to  succeed. 

It  may  conduce  to  a  more  lucid  exposition  of  the  merits 
between  these  parties,  as  to  the  originality  of  their  respective 
books,  to  ascertain,  first,  what  each  claims  as  novel  or  pecu- 
liar. Neither  of  the  parties  makes  any  pretence  to  be  in- 
ventors of  dictionaries  of  flowers.  Whether  arranging  them 
alphabetically  or  scientifically,  and  whether  describing  and 
defining  them  in  prose  or  poetry,  according  to  their  classes 
and  orders,  or  their  medical  virtues,  or  the  sentiments  they 
are  accustomed  to  inspire,  and  whether  illustrated  by  engrav- 
ings of  them,  or  the  opinions  of  those  most  experienced  in 
the  beautiful  hues  and  figurative  language  of  flowers, —  all 
this  had  been  done  before  the  first  of  these  publications.  It 
had  been  done,  too,  not  only  abroad,  but  in  this  country, 
and  more  especially  in  the  '^  Flora's  Dictionary,"  published 
ni  Baltimore,  in  1830,  and  republished  in  1831,  with  the 
reputation  of  having  been  compiled  by  Mrs.  Wirt  In  the 
preface  to  the  plaintiffs'  book,  Mrs.  Hale  acknowledges 
her  obligations  to  other  writers  on  this  subject,  and  more 
especially  to  the  author  of  Flora's  Dictionary,  just  described. 
And  in  the  preface  to  the  book  of  the  defendants,  Miss  Ed- 
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garton  also  expresses  her  indebtedness  to  others,  who  had 
labored  in  this  garden  before  her,  and  especially  to  the 
<^ Flora's  Interpreter"  of  the  plaintiffs.  Again,  there  is 
much  discrimination  to  be  used  in  inquiries  of  this  charac- 
ter, between  different  kinds  of  books,  some  of  which,  from 
their  nature,  cannot  be  expected  to  be  entirely  new.  Thus, 
dictionaries  of  all  descriptions,  when  on  like  subjects,  philo- 
logical, lexicographical,  professional,  or  scientific,  must  con- 
tain many  definitions  and  descriptions,  almost  identical ;  as 
must  gazetteers,  grammars,  maps,  arithmetics,  almanacs,  con- 
cordances, cyclopaedias,  itineraries,  guide  books,  and  similar 
publications.  In  these,  if  great  errors  have  not  previously 
existed,  or  unusual  ignorance  to  be  corrected,  no  great  nov- 
elty is  practicable  or  useful ;  unless  it  be  to  add  new  discov- 
ries  or  inventions,  new  names,  or  words,  or  decisions,  — so 
as  to  post  up  the  subject  to  more  recent  periods, — or  unless 
it  be  to  abridge  and  omit  details,  and  condense  a  more  volu- 
minous work  into  a  smaller  and  cheaper  form,  so  as  to  bring 
its  purchase  and  use  within  the  reach  of  new  and  less  wealthy 
classes  in  society.  Some  similarities,  and  some  use  of  prior 
works,  even  to  copying  of  small  parts,  are  in  such  cases 
tolerated,  if  the  main  design  and  execution  are  in  reality 
novel  or  improved,  and  not  a  mere  cover  for  important  pira- 
cies from  others.  Trusler  v.  Murray^  I  East,  362,  note; 
Orat/  V.  Russell,  1  Story,  R.  11 ;  12  Ves.  270;  16  lb.  269; 
17  lb.  422. 

What  was  there  novel,  then,  in  the  combination  and  ma- 
terials of  the  plaintiffs'  book  which  the  defendants  have 
copied  ?  Nothing  in  the  arrangement,  except  that  the  "  class 
and  order  and  description  of  the  flower  "  are  placed  on  the 
same  page,  with  its  name  and  interpretation,  instead  of  be- 
ing in  notes  at  the  end,  as  in  the  second  edition  of  Flora's 
Dictionary.  In  the  materials  there  is,  also,  a  novelty  in  the 
special  designation  of  the  sentiment  in  the  plaintiffs'  book, 
which  is  not  in  Flora's  Dictionary.    But  the  defendants 
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have  not  imitated  that,  and  hence  it  becomes  unimportant 
All,  then,  which  the  defendants  have  copied  in  the  arrange- 
ment, which  did  not  exist  in  other  books  than  the  plaintifSi', 
and  to  which  the  plaintiffs  of  course  have  no  exclusive 
claim,  is  the  mere  transfer  of  the  notes  to  the  same  page 
with  the  flower  to  which  they  relate,  —  a  closer  juxtaposi-* 
tion ;  and  all  in  the  materials  of  the  plaintiffs,  which  are 
original,  and  have  been  copied  verbatim^  are  a  few  ''  poetic 
significations,"  or  definitions,  being  about  twenty  in  one 
hundred  and  forty-eight,  and  consisting  of  only  one  hundred 
and  fifty-six  words  out  of  the  whole  volume.  In  three  or 
four  other  instances,  some  of  the  significations  are  varied  in 
form  slightly,  but  not  in  substance ;  and  in  nineteen  cases, 
parts  of  the  descriptions  of  flowers,  and  their  localities,  in 
prose,  are  used  by  the  defendants,  which  were  employed  by 
the  plaintifls.  The  defendants  offered  to  prove,  in  explana* 
tion  of  this,  that  the  plaintiffs  had  copied  in  this  way  still 
more  extensively  from  others ;  and  it  is  difiicult  to  conceive 
of  different  works,  describing  the  appearance  and  locality  of 
the  same  plants,  not  using  like  language,  and  often  in  some 
particulars  the  same,  if  the  plant  or  flower  has  been  long 
known,  and  the  notices  of  them  are,  as  in  these  cases,  very 
brief,  being  embodied  frequently  in  a  single  lina  In  com- 
piling dictionaries  of  all  kinds,  gazetteers,  and  similar  works, 
the  materials  of  all  must,  to  a  considerable  extent,  be  the 
same,  and  to  such  an  extent  are  allowable ;  and  the  novelty 
or  improvement,  as  before  remarked,  can  be  substantial  in 
scarcely  any  case,  unless  the  matter  is  usefully  abridged  in 
bulk  and  price,  or  a  material  change  is  made  in  arrangement| 
or  more  modern  information  is  added  in  valuable  quantities, 
or  important  errors  are  corrected,  or  important  omissions  are 
supplied.  While,  on  the  one  hand,  a  prior  compiler  is  not 
permitted  to  monopolize  what  was  not  original  in  himself, 
and  what  must  be  nearly  identical  in  all  such  works  on  a 
like  subject ;  yet  he,  who  uses  it  subsequently  to  another. 
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mast  not  employ  so  much  of  the  prior  arrangement  and 
materials  as  to  show  that  the  last  work  is  a  substantial  inva- 
sion on  the  other,  and  is  not  characterized  by  enough  new 
or  improved,  to  indicate  new  toil  and  talent,  and  new  pro- 
perty and  rights  in  the  last  compiler.  That  is  the  cardinal 
distinction. 

Thus  a  material  addition  is  made  to  a  common  dictionary, 
which  shall,  like  Webster's,  add  definitions  of  a  large  number 
of  words  before  omitted ;  or  quotations  from  the  authors, 
who  have  employed  the  words  in  the  sense  adopted,  like 
Johnson's;  or  rules  for  the  proper  pronunciation  of  each 
word,  like  Walker's;  or  the  roots  from  which  the  word  has 
been  derived,  like  several  others.  And  no  one  would  com- 
plain of  a  new  dictionary  as  an  infringement  on  former  ones, 
if  it  contained  any  of  these  important  additions,  and  had  not 
in  other  respects  servilely  copied  but  a  few  definitions  of  old 
words  from  any  one  former  author.  Now  was  the  defend- 
ant's book  of  this  character,  or  otherwise?  A  little  further 
scrutiny  into  this  case  will  show,  whether  the  change  here 
by  the  defendants  was  real  or  only  colorable.  They  followed, 
to  be  sure,  the  arrangement  of  the  plaintiffs,  but  that  arrange- 
ment was  not  novel  with  them,  except  putting  on  the  same 
page,  one  part  of  the  account  of  the  flowers,  which  before 
had  been  placed  in  notes  at  the  end  This  could  hardly  be 
deemed  of  sufficient  importance  to  justify  a  prosecution, 
unless  connected  with  other  infringements  as  to  materials 
and  design,  or  unless  this  was  a  change  more  essential  in 
some  other  respects  than  a  mere  transfer  of  similar  matter 
from  one  page  to  another.  But  of  this  more  hereafter.  Be- 
side this,  however,  it  is  contended,  that  the  defendant  has 
copied  materials  and  design  also  to  such  an  extent,  as  to  be 
convicted  of  a  substantial  infringement. 
.  The  leading  inquiry  then  arises,  which  is  decisive  of  the 
general  equities  between  these  parties,  whether  the  book  of 
the  defendants,  taken  as  a  whole,  is  substantially  a  copy  of 
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the  plaintifb  ?  whether  it  has  virtually  the  same  plan  and 
character  throughout,  and  is  intended  to  supersede  the  other 
in  the  market  with  the  same  class  of  readers  and  purchasers, 
by  introducing  no  considerable  new  matter,  or  little  or  no* 
thing  new,  except  colorable  deviations  ? 

We  have  already  stated  the  quantity  of  materials  literally 
copied,  amounting  to  only  about  one  hundred  and  fifty-six 
words.     Perhaps  half  as  many  more  may  be  considered 
substantial  uses  of  the  plaintiffs'  book.    But  what  are  the 
differences?   numerous  or  not?   essential  or  trivial?    To 
illustrate  the  differences  in  these  two  works,  in  order  to  see 
whether  they  are  substantial  or  otherwise,  it  will  be  neces- 
sary to  compare  first  their  prefaces.    They  of  course  profess 
to  relate  to  like  subjects,  as  do  all  modem  Floras  of  this 
character,  and  must  therefore,  as  before  remarked,  contain 
something  of  the  same  matter.    But  do  they  really  and  ma- 
terially in  any  respects  differ  ?  Their  claims  and  pretensions, 
in  the  prefaces,  are  certainly  not  the  same.    The  book  of  the 
plaintifib  claims  merely  some  novelty  in  its  arrangement,  and 
the  use  of  American  poetry  to  illustrate  what  is  there  called 
the  sentiment  of  flowers.    The  novelty  in  arrangement,  as 
before  shown,  does  exist,  but  is  very  trifling  so  far  as  regards 
any  thing  imitated  by  the  defendants.   But  there  was  another 
novelty,  perhaps  more  material,  which  was  not  imitated  by 
them,  in  giving  first  some  European  or  anonymous  poetry 
on  the  signification  of  each  flower,  and  then  separately  some 
remarks  by  American  authors,  illustrative  of  the  sentiment 
inspired  by  each  flower.    This  last,  and  this  substitution  of 
American  sentiments  and  authors  for  foreign  ones,  seem  to 
me  to  constitute  the  great  novelty  and  attraction  of  the 
plaintiffs'  book,  in  its  matter,  over  others  on  this  subject, 
which  had  preceded  it    In  this  way  quotations  are  intro- 
duced from  sixty  to  seventy  different  American  poets,  and 
twenty  to  forty  pieces  from  some  of  them,  besides  the  many 
beautiful  extracts  given  from  foreign  poets  under  the  other 
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head  of  illostrating  the  *'  signification  of  flowers."  In  this 
way  the  authoress  of  the  plaintifSi'  book  was  original,  in 
these  important  particulars,  but  not  in  giving  a  poetical  lan- 
guage to  flowers,  or  discussing  a  sentiment  in  them,  a  symbol 
of  affection,  as  these  had  existed  here  before  and  in  Europe, 
and  in  the  East  for  ages,  if  not  since  Paradise.  This  au- 
thoress also  attempted  to  unite  some  botanical  instruction 
with  poetry ;  but  that  was  not  a  new  union  or  combination, 
nor  did  she,  however  highly  gifted  and  favorably  known,  in 
other  respects,  pretend  to  furnish  any  scientific  information 
beyond  what  is  contained  in  LinnsBUs,  Jussieu,  Eaton,  and 
other  botanists,  nor  even  to  emulate  Darwin's  "  Loves  of 
the  Plants." 

On  the  other  hand,  what  novelty  did  the  authoress  of  the 
defendants'  book  aim  at  ?  the  same  ?  or  none?    She  claimed 
acme  in  the  arrangement,  and  that  of  other  writers  on  flowers, 
and  that  especially  in  the  plaintiffs'  book,  where  original, 
was  in  some  degree  followed,  as  before  shown,  in  transposing 
notes  from  the  end  to  the  page  to  which  they  apply.     But 
even  in  arrangement  the  last  was  not  like  the  plaintiffs'  in  a 
lew  important  particulars.    Tl>ere  is  not  one  piece  of  poetry 
cited  to  show  the  signification,  and  another  piece  to  show 
the  sentiment,  as  in  the  plaintiffs',  but  generally  only  a  single 
piece  for  each  flower,  and  that  to  illustrate  merely  what  she 
calls  the  sentiment.    But  in  materials,  the  defendants'  book 
furnishes,   and  professes  to  furnish,  a  striking  diffisrence. 
The  poetry,  instead  of  being  quoted  from  American  authors 
of  celebrity,  like  the  plaintiffs',  claims  to  be  chiefly  original 
by  Miss  Edgarton  herself,  and  her  title  to  it  is  not  denied  in 
the  answer  or  the  argument.    The  substance,  the  staple  of 
the  book,  is  then  truly  original,  and  not  colorabFyso;  as 
much  as  if  she  had  undertaken  to  publish  a  volume  of 
poetry,  chiefly  original,  on  the  subject  of  Flowers. 

Again,  Mrs.  Hale's  book,  belonging  to  the  plaintiffs,  is  one 
in  several  respects  of  higher  and  more  ambitious  {pretensions 
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than  the  defendants';  pretensions,  too,  well  sustained.  It  is 
an  octavo  volume.  It  consists  of  some  two  hundred  and 
twenty-four  pages.  It  has  two  colored  engravings;  has  a 
double  index,  one  to  the  flowers,  and  one  to  their  interpre- 
tations, and  double  pieces  of  poetry  to  each  flower,  usually 
extracted  for  one  purpose  from  distinguished  foreign  poets, 
and  for  the  other  from  distinguished  Americans ;  and  has  five 
pages  of  instruction  and  explanations  in  botanical  science, 
as  an  introduction;  and  has  been  sold  per  copy  at  one  dollar, 
or  one  dollar  and  twenty-five  cents.  While,  on  the  other 
hand,  the  defendants,  in  the  preface,  claim  only  the  merit  of 
a  book  on  the  subject  much  less  expensive,  and  chiefly  ori- 
ginal in  all  its  poetry,  instead  of  extracts  from  eminent 
writers ;  and  it  is  only  a  small  duodecimo,  instead  of  an  oc- 
tavo, with  but  one  hundred  and  fifty-one  pages,  of  that 
reduced  size,  instead  of  two  hundred  and  twenty-four,  and 
ot  larger  size ;  and  it  has  no  scientific  introduction  on  botany, 
has  no  plates  or  engravings,  and  only  one  index  to  the  flow* 
en ;  has  no  double  illustrations  of  the  signification  and  sen- 
timents, and  sells  for  merely  twenty-five  cents  a  copy,  or 
less  than  one  fourth  of  the  price  of  the  other. 

On  a  computation  it  will  be  found,  tfiat  the  plaintifib'  book 
is  on  so  difierent  a  scale  as  to  contain  near  three  times  more 
matter  than  the  defendants',  besides  being  so  difierent  in  the 
substance  and  originality  of  it ;  and  that  it  illustrates  many 
more  flowers,  being  two  hundred  and  thirty,  while  the  de- 
fendants' illustrates  only  one  hundred  and  forty-eight.  The 
stock  used  in  each  per  vdume,  diflers  in  a  still  greater  ratio ; 
and  in  the  defendants',  from  its  smaller  type  as  well  as  less 
matter,  is  probably  not  one  fourth  of  that  in  the  plaintiffs'. 

For  a  further  illustration,  using  their  own  favorite  language 
and  symbols,  both  of  these  works  are  flowers,  and  not  desti- 
tute of  charms;  but  one  is  more  like  the  magnolia  grandi- 
flora  or  japonica  in  size  and  attraction,  and  the  other,  like 
the  wayside  violet  or  anemone.    They  both  come  from 
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females,  with  loveliness  peculiar  to  their  sex ;  but  they  sti]l 
essentially  differ ;  as  one  develops  matronly  experience  and 
more  ripened  graces,  while  the  other  is  just  opening  her  buds 
and  blossoms. 

It  will  thus  be  seen,  that  the  book  of  the  defendants  is 
much  less  complete  and  useful  than  that  of  the  plaintiffs ;  is 
suited  for  a  different  and  humbler  class  of  readers;  and 
would,  in  truth,  be  little  more  than  an  abridgment,  if  its 
poetry  was  not  chiefly  original,  and  some  of  its  other  features 
so  different  See  the  case  of  Johnson's  Rasselas,  in  Dodsley 
V.  Kinnersly,  Ambler,  403 ;  BeU  v.  Walker,  1  Bro.  Ch.  C. 
451 ;  Godson  on  Pat.  339. 

Considering  then  its  form  and  substance,  its  design  and 
use,  my  mind  strongly  inclines  to  the  conclusion,  that  the 
aim  of  Miss  Edgarton  in  preparing  the  defendants'  book  was 
in  truth  what  she  describes  it  to  be  in  her  preface,  to  furnish 
original  poetry  on  the  sentiment  of  flowers,  and  to  do  it  in 
such  a  form  as  to  be  much  less  expensive,  and  to  circulate 
in  hands,  which  could  not  so  well  afford  to  purchase  the 
existing  and  larger  and  more  expensive  treatises  on  that  sub- 
ject In  effecting  this  object,  she  did  not  aspire  to  novelty 
in  arrangement,  or  discoveries  in  science  as  to  botany,  but 
in  some  respects  copied  from  others,  and  among  them  from 
Mrs.  Hale,  as  she  had  a  right  to  do  in  some  degree,  and  to 
some  extent,  if  it  was  not  her  main  design  to  compile  a  like 
treatise,  with  only  colorable  but  not  real  differences.  The 
copying  of  errors  or  mistakes  in  such  cases  is  therefore  not 
unusual,  and  only  shows  the  fact  more  clearly  of  the  actual 
copying  in  those  particulars,  but  cannot  affect  the  question, 
whether  they  are  enough  in  quantity  and  value  to  character- 
ize the  whole  work  or  its  main  design  to  be  a  piracy.  12 
Yes.  270 ;  17  lb.  422 ;  1  Rast,  363 ;  Mawman  v.  Tegg,  2 
Russ.  R.  386.  That  depends  on  other  considerations. 
'  Believing  then  the  main  design  in  the  defendants'  book  to 
have  been  different  in  important  respects  from  that  of  the 
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plaintiffs',  in  regard  to  the  production  and  publication  of 
original  rather  than  extracted  poetry  to  illustrate  the  sen- 
timent of  flowers,  and  in  several  things  varying  in  material 
details  from  the  plaintiffs',  with  a  view  to  make  it  less  ex* 
pensive  and  to  circulate  among  a  different  class  of  readers, 
rather  than  be  a  substitute  with  the.  same  class,  I  see  in  this 
no  infringement  on  the  copyright  of  the  plaintiff^,  and  do 
not  consider  this  design  and  the  execution  of  it  to  be  void, 
because  in  carrying  it  out  a  use  is  made  in  its  botanical 
descriptions  of  former  works  to  some  extent,  and  their 
arrangements  in  part  copied.  Wilkina  v.  Aiken,  17  Ves. 
422 :  Godson  on  Patents,  215 ;  Can/  v.  Kearslet/,  4  Es.  C. 
168. 

More  especially  the  plaintiffs  cannot  complain  of  this, 
when  they  have  done  the  same  as  extensively  in  respect  to 
others.    The  nature  and  value  of  the  parts  copied,  being 
chiefly  definitions  and  descriptive  epithets,  indicate  no  ap- 
propiriation  of  much  mental  toil  in  others,  ainy  more  than 
does  the  small  quantity.    White  flowers  must  in  all  such 
books  be  described  as  '^  white,"  and  red  as  of  a  *^  red  hue," 
and  those  from  India  as  belonging  to  the  East;  and  it  is  so 
in  like  cases,  and  of  like  character,  in  several  of  the  simi- 
larities here.   3  Mylne  &>  Cr.  740 ;  4  Es.  G.  168.   They  could 
not  be  described  in  any  other  way,  if  described  naturally  and 
truly.    But  when  these  copyings  or  close  resemblances  have 
gone  further,  and  beside  the  few  lines  of  description  and  the 
few  parts  of  others  have  encroached  on  one  feature  in  the 
arrangement,  new  or  peculiar  in  the  plaintiffs'  book,  they  do, 
thus  combined,  probably  constitute  a  legal  infringement  of 
their  copyright;   but  they  hardly  seem  to  furnish  a  suffi- 
cient ground  for  the  extraordinary  interposition  of  this  Court 
by  a  permanent  injunction.    I  say,  both  combined ;  for  in  a 
work  of  this  character,  partaking  so  much  of  the  nature  of  a 
dictionary,  these  copies  of  definitions,  so  few  and  unimpor- 
tant in  number  and  value  compared  with  the  whole  work, 


530  MASSACHnSETTS. 

Wabb  ei  al.  9.  Powers  ei  aL 

are  not,  independent  of  following  the  plaintiffs'  plan,  to  be 
regarded  as  a  violation  of  the  plaintiffs'  copyright,  when 
the  main  design  is  of  a  new  and  different  character.  They 
are  nothing  compared  with  what  is  ordinary,  and  almost 
inevitable  in  all  new  works  on  such  a  subject  Nothing 
compared  with  what  is  usual  in  reviews  of  a  work,  and  is 
there  allowable  as  being  neither  a  rival  nor  substitute. 
Bramwell  v.  Hakomb^  3  Mylne  &  Cr.  738. 

Nothing  improper  in  an  abridgment  If  the  leading 
design  is  truly  to  abridge  and  cheapen  the  price,  and  that 
by  mental  labor  is  faithfully  done,  it  is  no  ground  for 
prosecution  by  the  owner  of  a  copyright  of  the  principal 
work.  Godson  on  Pat.  238;  I  Story,  R.  19.  But  it  is 
otherwise,  if  the  abridgment  or  similar  work  be  colorable 
and  a  mere  substitute.    Butterworth  v.  Robinsort,  6  Yes.  709. 

One  test  of  this  is  the  quantity  and  value  of  the  matter 
extracted.  In  1  Gamp.  N.  P.  97,  a  case  is  stated  of  seventy- 
five  pages  copied  out  of  one  hundred  and  eighteen.  In  2 
Rus.  388,  the  close  imitation  of  copying  was  twenty  pages 
out  of  forty-eight,  or  nearly  one  half,  and  hence  vitiated  the 
work.  11  Lew.  31.  And  in  I  East,  363,  twenty  pages 
were  copied  lUeratifn  et  verbcUim,  Here  it  is  but  parts  of 
twenty  or  thirty  lines  out  of  near  seven  thousand.  The  for- 
mer, so  great  a  quantity,  indicates  theft,  iznimtis  furandL 
The  latter,  so  small  a  quantity,  indicates  rather  illustration, 
and  comports  with  the  preface  acknowledging  aid  from  the 
plaintiffs'  work,  but  having  some  different  and  material  pur- 
poses to  accomplish,  and  not  being  a  mere  substitute,  with 
no  essential  changes.  Godson  on  Pat  216 ;  Eden  on  Injunc- 
tion, 381,  n. ;  Roworth  v.  Wilkes,  1  Gamp.  N.  P.  97 ;  2  Kent's 
G.  382;  8  Yes.  225.  Where  nine  tenths  was  copied,  an 
injunction  was  clearly  proper,  (I  East,  368,)  but  not  where 
only  one  tenth  was  copied.  Ambler,  403.  See  also  Folsom 
V.  Marsh,  2  Story,  R.  100.  Or  as  here,  not  one  two-hun- 
dredth. 
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But  the  aspect  of  this  case  becomes  somewhat  different 
and  more  favorable  to  the  complainant,  when  we  add  to  this 
the  other  circumstance,  that  a  small  part  of  the  novelty  in 
the  arrangement  has  been  imitated.  Though  small  in  value, 
such  an  imitation  or  appropriation  of  another's  invention 
may  be  actionable ;  and  the  subject  of  an  injunction,  perhaps, 
if  easily  separated  from  the  rest  of  the  book.  Emerson  v. 
Davies,  3  Story,  R.  768 ;  Lewis  v.  FuUartan^  2  Beavan,  6  ; 
Barfteld  v.  Nicholsmy  1  Sim.  &  Stuart,  1,  6;  16  Yes.  270; 
WiUeins  v.  Aikin,  Vf  Yes.  424;  StockdaUe  Case,  12  Yes. 
270;  Gray  v.  Russell,  1  Story,  R.  11. 

But  it  is  doubtful,  whether  this  small  transfer  of  matter  to 
a  new  place  is  sufficient  alone  to  sustain  a  copyright, 
without  some  new  and  additional  materials;  and  more 
doubtful  still  whether  an  injunction  ought  to  issue,  when 
the  whole  is  pervaded  or  leavened  by  it,  and  the  whole 
destroyed  on  account  of  it,  rather  than  damages  given  only 
to  the  extent  or  value  of  the  encroachment  But  here  the 
adoption  of  the  new  feature  in  the  arrangement,  however 
small  it  be,  pervades  the  whole  work,  and  no  permanent 
injunction  can  issue  against  it  without  destroying  the  whole 
work  as  now  compiled. 

I  think,  therefore,  that  such  a  remedy,  applied  to  a  case 
situated  like  this,  would  be  disproportionate,  unsuited  to  the 
case,  and  hence  unjust.  Whatever  damages  the  plaintiffs 
have  thus  sustained  may,  however,  be  obtained  by  a  suit  at 
law,  without  destroying  the  whole  work ;  and  that  is  there- 
fore the  more  equitable  relief  in  a  state  of  facts  like  these. 
Drewry  on  Inj.  199 ;  Bell  v.  Whitehead,  17  Law  Journal, 
441 ;  9  lb.  323 ;  1  East,  385. 

On  the  contrary,  where  the  violation  is  clear,  and  the  part 
copied  can  readily  be  separated,  then  an  injunction  is  usually 
proper  against  that  part.  London  Lot.  Comp.  v.  Bedells  ei  oL 
Webster  on  Patents,  140 ;  13  Rep.  of  Arts,  167 ;  Emerson  v. 
Davies,  3  Story,  R.  768.    So,  where  a  party  wilfully  mixes 
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or  interweaves  the  property  of  another,  with  his  own,  with 
a  bad  motive,  and  so  as  not  to  be  easily  separated,  he  may 
be  required  at  times  to  lose  the  whole.  2  Ru8&  366 ;  2  Bro. 
Ch.  C.  85.  But  here  the  motive  does  not  seem  to  have  been 
culpable,  the  plan  cannot  be  separated  from  the  work,  and 
the  plaintiffs  can  obtain  ample  redress  at  law  in  damages, 
without  destroying  the  whole. 

Both  parties  have  reUed  upon  the  opinion  of  the  District 
Judge  in  this  case,  being  in  their  favor,  when  refusing  a 
temporary  injunction,  but  ordering  an  account  of  sales  to  be 
kept  and  the  plates  not  sold.  He  thought  more  light  would 
be  flung  on  the  case  at  the  final  hearing,  by  the  testimony  of 
Miss  Edgarton  being  particular  as  to  the  extent  she  used  and 
meant  to  use  the  plaintiffs'  book.  But  neither  party  have 
asked  leave  to  offer  it,  and  the  inclination  of  his  mind  seems 
to  have  been,  that  the  part  of  the  arrangement  claimed  to  be 
original  by  the  plaintiffs,  and  followed  by  the  defendants, 
was  hardly  sufficient  to  justify  an  injunction.  A  novelty  in 
arrangement,  especially  so  trifling  as  this,  without  any  new 
material  connected  with  it,  seemed  to  him,  and  still  seems  to 
him  to  be,  of  questionable  sufficiency  to  be  protected  by  a 
copyright 

The  master  seemed  to  be  of  the  same  opinion,  on  the 
ground  de  nUnitnis  turn  curat  lex.  Slight  changes,  like  the 
use  of  chapters  and  verses,  where  none  existed  before,  as 
some  hundreds  of  years  ago  in  the  Bible,  or  the  introduction 
of  punctuation,  which  is  said  not  now  to  exist  generally  in 
acts  of  parliament,  or  the  use  of  sections  instead  of  pages, 
which  in  modem  times  is  reviving  only  an  ancient  practice, 
would  all  have  higher  claims  to  novelty  and  usefulness,  than 
merely  transferring  the  same  material  from  one  page  at  the 
end  to  another  in  the  central  part  of  a  book,  as  here. 

Some  machines  have  been  changed  merely  by  inverting 
their  position ;  but  they  are  not  deemed  entitled  to  protection. 
But,  however  this  may  be  sufficient  or  not,  to  claim  legal 
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protection,  (and  I  am  inclined  to  think  it  is,)  my  opinion,  as 
before  intimated,  is,  that  the  use  of  it  should  not  be  enjoitied 
against,  when  it  runs  through  the  whole  book,  and  cannot 
be  separated  from  the  rest.  It  would  generally  be  equitable 
and  just  to  let  the  party,  under  such  circumstances,  seek 
redress  for  it  by  damages  in  a  suit  at  law.  It  is  not  a  suit- 
able case  £br  the  exercise  of  a  peremptory  injunction,  which 
is  chiefly  to  aid  legal  rights,  and  in  cases  of  copyrights  runs 
against  specific  parts  copied.  It  is  usually  done  to  work 
substantial  justice  between  the  parties,  rather  than  destroy 
the  whole  book  of  the  defendants,  for  the  small  infringement 
in  the  arrangement,  if  otherwise  it  was  novel,  and  unexcep- 
tioiiable,  and  useful  to  the  community.  See  cases  where  a 
part  maybe  enjoined  against,  17  Yes.  422;  11  Sim.  31;  2 
Russ.  385 ;  3  Mylne  &  Cr.  737. 

This  conclusion  renders  it  unnecessary  to  decide  on  the 
point  bow  far  the  conduct  of  the  plaintiffs,  in  the  purchase 
and  sale  of  the  work  of  the  defendants,  and  in  some  delay  to 
prosecute,  should  bar  this  application,  though  redress  might 
perhaps  be  still  had  at  law.  On  this  see  Eden  on  Inj.  207 ; 
7  Ves.  1;  19  lb.  447;  3  Mylne  &  Cr.  711;  RundeU  v. 
Murray,  Jacobs,  R.  311 ;  Leids  v.  Chapman^  3  Vernon,  R. 
133 ;  8  Yes.  224,  n.  And  for  the  same  reason,  the  motion 
by  the  defendants  to  file  a  supplemental  answer,  in  order  to 
allege  that  matter  more  specifically,  need  not  be  acted  on. 
On  the  necessity  for  this,  see  2  Daniel's  Ch.  P.  814 ;  3  Story, 
R.  456,  700.  Delay  in  this  bill  is  also  urged  against  it ;  but 
length  of  time  so  as  to  bar,  by  any  statute  of  limitation, 
must  be  pleaded.  19  Yes.  447;  2  Jacobs,  311;  cases  cited 
in  Hunter  v.  Marlboro' j  2  Woodb.  &  Min.  168;  Taylor  v. 
Benkafiij  5  How.  233.  And  if  to  bar,  independent  of  the 
statute,  a  change  of  circumstances  and  injury  by  the  delay 
must  appear. 

Another  point  made  was,  the  master's  refusal  to  go  into 
an  inquiry  as  to  the  extent  of  colorable  imitations.    Though 
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in  the  master's  situation  I  should  have  been  disposed  to 
make  the  inquiry,  there  was  some  ground  for  his  refusal, 
after  the  hearing  was  over,  it  not  having  been  pressed  before. 
It  is  pretty  decisive,  however,  that  such  instances  were  not 
frequent,  or  they  would  earlier  have  been  suggested,  or  could 
more  readily  be  pointed  out  And  there  is  no  pretence  that 
they  can  exist  in  the  great  mass  of  the  defendants'  book,  as 
it  professes  to  be  original  matter,  and  no  exception  has  been 
made  that  it  is  not  truly  original. 

The  intent  not  to  be  guilty  of  piracy,  which  has  likewise 
been  referred  to  in  the  argument,  would  not  be  material,  if 
much  had  actually  been  copied,  and  the  new  work  was  a 
mere  substitute.  But  if  this  be  doubtful,  the  intent  not  to 
pilfer  from  another,  colorably  or  otherwise,  for  the  substan- 
tial portions  of  the  new  work,  may  be  important  In  fine, 
as,  from  all  the  evidence  in  this  case,  it  seems  quite  clear, 
that  the  main  intent  was  to  make  a  much  cheaper  work, 
and  one  with  original  poetry,  ralher  than  colorably  to  repub- 
lish the  plaintiffs'  or  any  similar  book,  I  think  the  prayer  for 
an  injunction  must  be  refused. 


William  Woodwoeth  vs.  Hiram  Curtis. 

Where  A.  owns  the  patent  ri^ht  to  a  planing  machine,  and  conveys  to  B.  the  an- 
thority  to  use  one  in  a  certain  county,  B.  may  erect  as  well  as  use  that  one, 
so  he  may  huild  and  use  another  instead  of  it,  hat  not  both  at  one  time. 

When  the  term  expires,  that  machine,  then  in  use  under  the  conreyance  from  A., 
may,  without  any  new  license  or  grant,  be  employed  till  it  wears  out  or  is  de- 
stroyed, either  by  B.  or  his  assigns,  notwithstanding  A.  has  obtained  an  exten- 
sion and  renewal  of  his  patent  right. 

This  was  a  bill  in  equity,  praying  for  an  injunction  against 
the  use,  by  the  respondent,  of  the   planing   machine    in- 
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▼en ted  by  William  Wood  worth.  The  plaintiff  claimed  to  be 
possessed  of  Woodworth's  rights,  and  also  Emmons's  under 
a  like  patent.  The  answer  of  the  respondent  admits  the  use 
of  one  of  said  machines  in  Boston,  in  the  county  of  Suffolk, 
but  insists  on  his  authority  to  do  it  under  a  license  from  the 
proprietors  of  the  patents  for  said  machine. 

Several  assignments  were  given  in  evidence  to  sustain  his 
authority,  and  several  affidavits  on  both  sides  were  filedt 
tending  to  prove  that  the  present  machine  used  by  the  de* 
fendant  was  not  the  first  one  that  had  been  put  in  operation 
under  the  license,  and  that  this  and  another  had  at  times 
been  run  together,  and  that  the  respondent  purchased  this 
machine  of  Tothill  after  the  first  patents  expired.  The 
farther  contents  of  these  assignments  and  affidavits  will  be 
stated  in  the  opinion  of  the  Court,  where  they  become  mate* 
rial. 

The  case  was  argued  by  B.  R.  Curtis,  for  the  complain* 
ant;  and  Charles  L.  Woodbury,  for  the  respondent. 

WooDBURT,  J.  It  is  conceded  that  Richard  Urann,  May 
26,  1840,  had  become  proprietor  of  the  patent  right  to  use 
the  Woodworth  planing  machine  in  the  county  of  Suffolk. 
On  that  day  he  granted  to  Thomas  H.  Holland,  under  his 
hand  and  seal,  as  follows :  ^'  I  do  license  and  empower  the 
said  Thomas  H.  Holland  and  his  assigns,  to  use  one  machine 
in  Boston  aforesaid,  constructed  according  to  the  specification 
under  either  of  said  patents,^'  &c.  '^  during  the  continuance 
of  the  term  for  which  the  said  letters  patent  were  respec- 
tively granted,"  &c. 

On  the  13th  of  March,  1846,  Holland  assigned  his  rights, 
under  that  conveyance  or  power,  to  ''  William  Tothill,  his 
heirs  and  assigns  forever ; "  and  Tothill,  on  the  8th  day  of 
August,  1846,  assigned  the  same  to  the  respondent,  ''Hiram 
Curtis,  his  heirs  and  assigns." 

It  is  not  to  be  doubted,  that  the  intention  of  the  parties  to 
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these  instraments  was  to  convey  a  right  to  iise  one  of  these 
machines  in  Boston,  during  the  continuance  of  the  patents 
which  were  in  being,  May  26,  1840. 

The  first  question  is,  did  this  involve  the  right  to  make  or 
procure  to  be  made,  the  machine  thus  permitted  to  be  used? 

I  think  it  did.  Otherwise  the  whole  license  might  be  de- 
feated, if  the  grantor  refused  to  make  for  him  at  all,  or  to 
make  at  any  but  an  exorbitant  price,  or  demanded  another 
consideration  for  a  right  in  the  grantee  to  make  for  himself, 
under  a  license  like  this,  to  use  one  machine. 

From  the  nature  of  the  transaction  and  the  subject  matter, 
as  well  as  the  terms  in  the  conveyance  about  the  machine, 
being  ''  constructed  according  to  the  specification  under  either 
of  said  patents,"  it  is  probable  both  parties  contemplated 
that  the  grantee  should  construct  as  well  as  use  one. 

In  respect  to  some  patents,  the  rights  to  make,  vend  or 
use  may  be  distinguishable  from  each  other,  yet  they  all 
are  united  in  this  patentee ;  and  he  may  so  convey  the  right 
to  make,  as  to  involve  or  include  the  right  either  to  sell  or 
use  what  the  grantee  makes. 

And  he  may  so  convey  the  right  to  use,  as  to  imply  the 
right  to  sell  within  the  same  limits,  as  well  as  to  make  ma- 
chines within  them.  The  circumstances,  nature,  and  words 
of  each  grant  must  decide  the  construction,  which  is  just 
and  legal. 

This  point  is  not  without  difBculty ;  but  the  cotemporane- 
ous  construction  put  on  the  grant,  by  the  purchaser  proceed- 
ing at  once  to  make,  or  cause  to  be  made,  a  machine  to  use 
under  his  grant,  and  he  and  his  grantees  continuing  to  use 
at  least  one  so  made,  without  complaint  from  either  the 
grantor  or  owner  of  the  patent,  for  several  years  and  till  the 
term  expired,  inclines  the  scales  in  favor  of  the  respondent's 
view. 

The  next  question  is,  did  the  grant  include  the  use  of  a 
machine  during  the  term,  though  changed  or  amended,  with- 
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in  the  time  ?  The  first  one  built  might  wear  out,  or,  what 
was  very  likely,  be  destroyed  by  fire,  or  be  constructed  erro- 
neously in  some  important  respects,  or  be  disused  entirely 
for  some  time  from  want  of  repair.  Could  a  different  one  be 
run  in  such  events  ? 

My  opinion  is,  it  could,  as  the  license  to  use  one  machine 
covered  the  whole  term,  and  was  not  limited  to  any  particu- 
lar machine  then  sold,  but  merely  to  what  must  be  consid- 
ered one  machine  in  number  at  one  time. 

The  next  question  is,  whether  this  right  to  use  could  be 
assigned  to  a  third  person.  I  think  the  license  must  be  con- 
sidered assignable. 

But  much  more  is  a  machine,  and  the  right  to  use  it,  per- 
sonal property  rather  than  a  mere  patent  right ;  and  much 
more  has  it  all  the  incidents  of  personal  property,  making  it 
subject  to  pass  by  sale,  as  in  this  case,  to  Curtis. 

Here,  that  Curtis  bought  the  machine  itself,  is  manifest 
firom  the  affidavits  of  Tothill  and  Loring ;  and,  beside  this, 
the  right  to  use  it  was  conveyed  also  in  the  written  assign- 
ment to  him.  The  injunction,  for  these  reasons,  cannot  be 
granted,  as  the  sale  extended  the  use  noi  merely  to  the  original 
grantee,  as  a  personal  privilege,  and  limited  to  him  alone, 
but  to  him  and  his  assigns ;  because  the  word  '^  assigns  "  is 
expressly  inserted  in  the  instrument,  and  as  the  grantor  was 
paid  for  the  use  during  the  whole  term  or  continuance  of  the 
patent,  and  as  the  grantee  might  die  or  become  insolvent,  or 
wish  to  remove  or  change  his  business,  it  would  be  natural 
and  useful  to  the  grantee  to  stipulate  for  the  right  to  assign 
the  use,  and  this  would  be  no  injury  to  the  grantor. 

The  next  inquiry  is,  did  the  respondent  use  more  than  one 
machine  at  any  one  time,  so  as  to  come  within  the  scope  of 
the  prayer  for  this  injunction  ? 

It  is  certain  that  the  conveyance  would  authorize  the 
grantee  and  his  assigns  to  use  only  one  machine,  at  any  one 
time,  in  Boston  or  the  county  of  Suffolk ;  and  though  the 
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evidence  here  is  contradictory,  some  of  it  showing  an  old 
naachine  to  have  been  used  at  times  after  a  new  one  was 
procured  and  put  in  operation,  and  some  contradicting  this ; 
yet  it  is  clear,  from  the  proof  on  both  sides,  that  the  old 
machine  was  sold  by  the  respondent  long  befcwe  the  filing  of 
this  bill,  and  not  used  in  Boston  for  three  or  four  years  past, 
and  was  removed  to  another  town  and  county.  It  went 
away,  Loring  swears,  before  July,  1846,  and  Lord  swears  it 
was  in  the  spring  of  1844.  It  is  not,  then,  such  an  old  use 
of  that  in  Boston  which  must  be  regarded  as  now  com- 
plained of,  but  a  use  of  the  new  machine,  and  the  new  one 
for  the  work  done  on  it  since  Woodworth's  original  patents 
expired  on  the  29th  of  December,  1842. 

The  next  question  left- is,  whether  a  use  like  this,  since  the 
expiration  of  the  old  patent,  conflicts  with  the  rights  of  the 
plaintiff  under  the  extension  of  the  patent  which  has  been 
granted  to  Woodworth's  representatives  by  the  board  of 
commissioners,  Nov.  16, 1842,  for  seven  years  longer;  and 
whether  it  is  or  is  not  permissible,  by  the  construction  given 
to  that  extension  by  the  Supreme  Court,  under  the  18th 
section  of  the  patent  law  of  July  4, 1836.  6  Stat  at  Large, 
p.  125. 

The  leading  and  controlling  decision  upon  this  question  is 
that  of  Wibon  v.  Rousseau,  in  4  How.  682. 

The  majority  of  the  Court  there  held,  that  where  a  ma- 
chine or  right  to  use  a  machine,  had  been  sold  before  the 
original  terms  expired,  the  use  might  be  continued  till  the 
machines  then  in  operation  under  the  grant  wore  out,  or 
were  destroyed. 

The  reason  assigned  for  this  was,  the  expression  used  in 
the  18th  section,  extending  the  benefit  of  the  renewal  to 
''  assignees  and  grantees  of  the  right  to  use  the  thing  patented 
to  the  extent  of  their  respective  interests  therein."  5  Stat 
at  Large,  p.  126.  ■ 

Some  plausibility  exists  in  the  idea,  that  where  the  right 
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to  use  a  machine  till  the  end  of  the  then  existing  term,  had 
been  paid  for,  there  was  an  implied  understanding  on  both 
sides,  that  the  use  of  it  afterwards  would  be  free  and  undis- 
turbed ;  but  the  assignment  being  only  for  one  term,  and  the 
plaintiff  having  obtained  another  term  from  the  board,  my 
own  views  differed  in  that  case  from  the  majority.  I  feel 
bound,  however,  to  carry  theirs  into  effect,  16  their  full 
extent,  as  they  are  to  be  understood  from  the  printed  opinion 
of  the  Court,  and  the  reasons  applicable  to  the  subject. 

The  respondent  then  having  paid  for  the  right  to  use  one 
machine  in  Boston  till  the  original  term  expired,  and  having 
a  machine  in  operation,  which  existed  and  was  in  use  under 
that  right,  both  when  the  above  renewal  took  place  and  the 
old  term  expired,  he  must,  by  the  decision  of  the  Supreme 
Court,  be  allowed  to  continue  the  use  of  the  same  machine, 
till  it  is  worn  out,  unless  a  fact,  which  will  soon  be  adverted 
to,  alters  or  impairs  that  right. 

The  decision  seems  meant  for  and  founded  on  a  case 
where  the  grantee  had  a  ''right  to  use,"  in  the  broadest 
terms.  No  distinction  is  taken  between  the  acquisition  of 
that  right  by  purchasing  a  particular  machine,  or  by  pur- 
chasing the  right  to  use  a  machine  while  the  term  lasted, 
and  under  this  creating  one  which  continued  to  be  in  use 
when  the  original  term  expired. 

I  do  not  therefore  feel  warranted  in  weakening  or  impair- 
ing the  force  of  their  decision  by  a  discrimination  not  made 
by  the  Supreme  Court  itself,  and  perhaps  not  required  by 
any  very  conclusive  reasons.  My  opinion  refers  only  to  the 
first  renewal,  and  has  no  regard  to  what  is  proper  under  the 
second  renewal  made  by  Congress. 

But  a  fact  just  referred  to  requires  me  to  consider  one 
other  question  before  closing. 

When  the  term  expired,  December  27,  1842,  this  machine 
was  owned  and  used  by  Holland  and  those  employed  under 
him,  having,  according  to  the  testimony  of  Coolidge,  been 
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framed  and  set  up  the  summer  previous ;  and  his  right  to 
continue  that  use,  it  is  argued,  could  not  afterwards  be  fur- 
ther assigned  as  it  was  to  Tothill  in  1846,  and  the  same  year 
by  him  to  the  respondent 

The  assignees  and  grantees  of  the  right  to  use  it,  who  are 
hy  the  18th  section  to  have  the  benefit  of  the  renewal,  are 
doubtless  those  holding  the  right,  at  the  time  of  the  renewal. 

But  what  is  their  right,  then,  obtained  and  confirmed  hj 
the  opinion  of  the  Supreme  Court  1 

Not,  as  before  remarked,  in  relation  to  the  interest  or  license 
imder  the  conveyance  from  Urann,  in  May,  1841 ;  not  a  mere 
personal  privilege.  It  is  a  right  of  property.  The  value  of 
it  is  attached  to  the  machine  used,  when  it  is  the  last  one 
used  at  the  time  the  term  expires.  The  right  might  be  as- 
signed, separately  as  before ;  but  under  the  decision  of  the 
Supreme  Court  the  right  could  not  be  exercised  after  the 
term  closes,  except  in  the  particular  machine  then  in  use. 

In  this  respect  it  is  unlike  the  right  which  exists  before  the 
term  of  the  patent  expires,  having  become  fixed  and  limited 
to  that  machine  alone. 

It  has  become  like  a  patented  medicine  bought  by  a  pa- 
tient. The  right  to  use  the  particular  quantity  sold  passes 
with  the  medicine  itself. 

There  being  then  this  property  in  that  machine,  when  the 
term  expires,  like  any  other  property,  the  machine  and  the 
right  attached  to  it  may  pass  by  sale,  devise,  or  levy  of  exe* 
cution,  or  assignment  of  an  insolvent's  effects.  As  to  the 
last,  see  3  Bos.  &  Pull.  565 ;  5  Barn.  &  Cres.  169 ;  Phil,  on 
Pat.  357 ;  Hindm.  on  Pat.  242, 327 ;  iSkiwin  v.  Guild,  1  Gall. 
485. 

In  those  cases  in  the  4  Howard,  before  cited,  the  patent 
right  had  been  considered  property,  and  even  deemed  assets 
in  the  hands  of  the  administrator,  and  the  renewal  had  been 
in  his  name. 
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Pbteb  Folobr,  Libbllant,  vs.  The  Robbbt  G.  Shaw. 

f  n  eases  at  law,  as  in  chancery  or  admirally,  the  prosecuting  party  eoa]d  of  right 
become  nonsait  in  the  original  court,  on  payment  of  costs,  at  any  time  before  the 
case  was  ready  and  opened  for  trial,  and  some  pertinent  evidence  offered,  so  that 
the  merits  could  be  ascertained  and  decided  ;  but  after  that,  he  could  not  become 
nonsuit  so  as  not  to  be  barred,  unless  the  opposite  party  ccmsented,  or  the  Court 
for  aofficient  reason  gave  leare.  Such  reason  might  be  surprise,  or  unexpected 
absence  either  of  witnesses  or  counsel. 

Formerly  a  nonsuit  could  be  of  right  by  the  plaintiff  at  any  time  before  judgment, 
and  now  in  some  States  at  any  time  before  verdict.  But  the  first  gave  undue  ad- 
TBotage  to  plaintiffs  over  defendants,  and  is  not  the  law  now  in  England.  Nor 
can  this  Court  order  a  nonsuit,  unless  as  a  penalty  for  not  obeying  some  rule.  If 
the  plaintiff  object,  and  has  offered  any  evidence  proper  to  be  weighed  by  the 
jury,  the  corresponding  test  is  in  each  the  same. 

In  an  Appellate  Court,  after  a  case  is  entered,  the  original  plaintiff,  who  is  appellant, 
and  recovered  judgment  below,  but  not  for  so  much  as  he  desired,  cannot  become 
nonsuit  without  prejudice  on  payment  of  costs,  if  the  defendant  object.  But  when 
the  appellant  declines  to  prosecute  his  appeal  further,  the  Court  should  give  judg- 
ment on  the  merits. 

This  course  is  proper  in  an  appeal  in  admiralty,  and  in  all  other  Appellate  Courts, 
where  a  judgment  can  be  rendered  in  chief  on  the  merits. 

It' is  especially  proper  in  such  cases,  if  the  evidence  is  in  writing,  and  comes  up 
with  the  case,  as  the  Court  has  full  means  then  to  render  judgment  on  the  merits, 
if  the  plaintiff  declines  to  prosecute  the  appeal  further. 

But  if  the  evidence  does  not  come  up  in  writing  in  the  record,  or  has  not  yet  been 
filed  in  the  Appellate  Court,  the  judgment  below  must  be  the  guide,  and  be 
affirmed. 

It  is  primd/acie  right  till  shown  to  be  wrong. 

This  was  a  libel  brought  originally  July  23,  1846,  in  the 
District  Court  for  salvage  for  assistance  rendered  to  the 
vessel  called  the  Robert  G.  Shaw,  while  stranded  and  in 
distress. 

A  decree  was  given  in  favor  of  the  libellant  for  $275, 
November  17th,  1846,  and  an  appeal  claimed  from  it,  by  the 
libellant  to  this  Court,  on  account  of  the  smallness  of  the 
salvage  allowed. 

Tfie  appeal  was  entered  here,  May  term,  1847,  and  to- 
wards the  close  of  the  term  in  June,  1847,  the  libellant 
moved  that  he  have  leave  to  discontinue  his  prosecution 
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entirely,  by  a  dismissal  of  the  case  without  prejudice  to  his 
bringing  another  action  elsewhere. 

Crawninshield,  counsel  for  the  libellant;  Fletcher^  for  the 
respondent 

Before  the  opinion  was  pronounced,  at  an  adjourned  ses- 
sion in  September,  1847,  the  counsel  stated  that  the  case 
had  been  arranged,  but  they  wished  to  hear  the  opinion  of 
the  Court 

WooDBUBT,  J.  A  Court  of  Admiralty  differs  in  various 
respects  from  a  Court  of  Law  in  its  forms  of  proceeding,  as 
well  as  in  its  principles  of  decision. 

But  it  has  rules  of  practice,  though  more  flexible,  and  to 
sustain  them  can  award  costs,  and  should  against  a  party 
guilty  of  a  false  clamor,  or  in  fault  either  in  preliminary  or 
final  proceedings.  See  Deshon  v.  Medora^  2  Woodb.  &  M io. 
118,  and  cases  in  Bumham  v.  Rangdey^  Ibid.  417 ;  2  Bac. 
Abr.  "  Court  of  Adm."  R 

When  it  ought  to  do  more  and  bar  other  suits,  by  render- 
ing judgment  in  chief  between  the  parties  as  well  as  award- 
ing costs,  is  the  chief  question  in  the  present  case,  and  is  not 
without  difficulty  both  in  theory  and  practice. 

Certain  it  is,  that  there  is  one  test  where  such  a  judgment 
cannot  be  rendered.  There  would  be  some  absurdity  in- 
volved in  giving  a  final  judgment  as  if  on  the  merits,  when 
the  case  had  not  proceeded  so  far  as  to  exhibit  the  merits 
either  in  the  pleadings  or  evidence. 

What  judgment  must  then  be  rendered  in  such  cases, 
when  either  party  has  neglected  or  refused  to  proceed  so  far 
as  to  exhibit  the  merits  1 

Manifestly,  if  it  be  the  plaintiff,  the  judgment  should  be 
a  nonsuit,  or  discontinuance,  or  dismissal  of  the  case,  vary- 
ing in  form,  but  not  in  substance,  all  being,  in  such  prelimi- 
nary stages  of  the  action,  but  a  mode  of  punishiog  the 
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plaintiff  merely  by  costs  for  his  neglect  to  proceed,  or  for  his 
apparent  false  clamor.  Jacob's  Diet  "  Nonsuit; "  3  Bl.  Com. 
295 ;  Oilbreth  v.  Brown  et  al  15  Mass.  1 78 ;  6  Dane,  Abr. 
676.  See  the  form  of  entry,  Cro.  Jac.  213 ;  6  Bac.  Abr. 
"  Nonsuit,"  A. 

It  is  true,  that  nonsuits  and  dismissals  may  be  on  the 
merits  at  times,  but  then  they  are  rendered  on  a  different 
state  of  facts,  and  usually  in  a  different  stage  of  the  pro- 
ceedings, the  case  having  gone  forward  so  far,  that  the 
merits  can  be  ascertained  and  properly  settled.  The  pre- 
sumption is,  however,  that  all  nonsuits  and  dismissals  are 
formal,  in  order  to  mulct  negligence  in  costs;  and  they  im- 
ply merely  a  failure  to  prosecute,  an  unwillingness  to  proceed 
farther  in  this  action,  rather  than  necessarily  a  want  of 
merits.  Apsden  v.  Nixon^  4  How.  467 ;  Bumham  v.  Welh 
sier,  1  Woodb.  &  Min.  172 ;  Or^fy  v.  Smith,  lb.  181 ;  Minor 
▼.  Meeh.  Bk.  of  Alex.  1  Peters,  74. 

When  they  are  designed  as  a  bar  and  are  voluntary  by 
the  plaintiff,  they  should  be  in  the  form  of  a  retraxit,  and 
thus  stipulate  to  prosecute  no  further  in  another  suit.  5  Coke, 
68 ;  Bac.  Abr.  »*  Nonsuit,"  A. 

Under  certain  statutes  in  England,  judgments  in  later 
stages  of  a  cause  may,  also,  be  ''  as  in  case  of  a  nonsuit," 
(see  14  Geo.  2,  ch.  17,  sec.  1 ;  1  Dowl.  Pr.  Cases,  661 ;)  in 
case  the  plaintiff,  for  neglect  to  be  ready  or  comply  with 
rarious  orders  of  the  Court,  is  punished  by  a  nonsuit  and 
costs,  and  compelled,  if  he  sues  further,  to  begin  his  case 
de  novo.  See  13  Charles  2,  ch.  2 ;  Oldham  v.  Burrell,  7  D. 
&  E.  26 ;  2  Tidd's  Prac.  730,  786,  and  cases  cited ;  2  Chit. 
Cases,  283;  2  Hen.  Bl.  219;  6  Bac.  Abr.  "Nonsuit,"  A. 
But  there  is  no  judgment  on  the  merits  so  as  to  prejudice 
or  bar  another  suit. 

In  chancery  the  entry  in  like  circumstances  is,  that  the 
bill  is  dismissed.  Yet  the  effects  of  all  of  these  are  the  same 
when  under  like  circumstances ;  and  if  they  happen  before 
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the  merits  can  be  ascertained,  they  are  allowed  on  payment 
of  costs,  and  are  no  bar  on  the  merits.  The  books  of  prac- 
tice are  rather  meagre  as  to  the  form  adopted  in  admiralty, 
under  similar  circumstances. 

But  as  the  libel  there  is  a  substitute  for  the  writ  and 
declaration  at  Ck>mmon  I^aw,  and  for  the  bill  in  chancery,  I 
see  no  reason  why  it  may  not  be  abandoned,  or  discontinued 
in  a  like  stage  of  proceedings  with  the  others,  and  with  a 
like  effect  Whether  it  be  called  a  nonsuit,  or  discontinu- 
ance, or  desertion  of  the  cause,  is  immaterial ;  but  it  should 
operate  as  a  mere  discontinuance,  if  at  a  time  when  the 
merits  are  not  developed,  and  cannot  be  ascertained. 

I  have  assumed  as  the  guiding  principle,  it  being  the  only 
one  conceivable  by  me,  that  the  precise  stage,  in  which  the 
discontinuance  should  be  allowed  without  a  judgment  on 
the  merits,  and  as  a  matter  of  right  if  claimed  by  the  prose- 
cuting party,  is  any  progress  in  the  cause,  which  has  not  yet 
furnished  means  to  the  Court  for  a  correct  final  decision. 

Another  proof  showing  this  to  be  the  best  test  is,  that 
where  a  cause  has  advanced  to  that  extent  in  a  Court  of 
law,  or  has  become  ready  and  opened  for  trial  on  pertinent 
evidence,  but  the  trial  is  not  yet  closed,  the  Court,  before 
which  it  is  thus  proceeding,  cannot  nonsuit  the  party  without 
his  consent  He  has  then  become  entitled  to  a  hearing  and 
decision  by  a  jury  on  the  pertinent  evidence  he  has  offered. 

But,  in  most  cases,  if  no  evidence  is  offered  by  the  plain- 
tiff, and  objections  in  law  appear  on  the  record  which  are 
fatal  and  final,  the  Court  can  order  him  to  be  nonsuited  on 
the  merits;  and  a  nonsuit  should  then  operate  as  a  bar  to 
another  action.  Tidd,  Pr.  796 ;  1  Wend,  376 ;  2  Greenl.  R. 
5;  2  South.  851.  So  if  the  plaintiff  makes  out  no  case, 
before  a  rebuttal  by  the  defendant  3  Greenl.  R.  97 ;  1  Pick. 
328 ;  Conk.  Prac.  275. 

But  if  there  be  any  evidence  to  be  considered,  it  is  im- 
proper for  the  Court  to  dispose  of  the  case  on  the  merits  by 
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nonsuit,  unless  the  plaintiff  consent,  but  rather  must  submit 
the  evidence  to  a  jury,  with  appropriate  instructions.  Rose 
V.  Learned,  14  Mass.  154 ;  17  Ibid.  249;  1  Peters,  469 ;  6  lb. 
698 ;  13  John.  334;  6  Pick.  117;  2  Binn.  248,  254;  4  Verm. 
363 ;  1  Wash,  0.  C.  87, 138 ;  Doe  v.  Chymes  et  al  1  Pet.  469 ; 
ly  Wolf  V.  Rdbaud  et  al.  lb.  497.  There  are  some  quali- 
fications of  this  rule,  (8  Mass.  336 ;  17  lb.  1,)  that  need  not 
be  now  examined. 

This  rule  proceeds  on  the  ground,  that  when  a  plaintiff 
appears  once  and  enters  on  the  trial  of  his  case,  having 
offered  pertinent  evidence,  he  is  entitled  to  go  on,  and,  if  he 
can,  obtain  final  judgment  upon  the  merits,  unless  he  assents 
to  withdraw,  and  be  put  out  of  Court  without  such  judg- 
ment. Watkins  v.  Towers,  2  D.  &  E.  275 ;  2  Tidd,  Prac. 
298 ;  2  Adol.  Sb  Ell.  166 ;  1  Pet  469 ;  Ward  v.  Mason,  9 
Price,  291 ;  13  lb.  222 ;  2  Bing.  258 ;  Grahams  v.  Harris, 
5  Gill  &  Johns.  489. 

This  illustration  furnishes  the  true  clue  for  the  correspond^ 
ing  proposition,  when  the  plaintiff  has  a  right  to  become  non- 
suit, without  prejudice  to  the  merits.  It  is  where  the  action 
has  reached  such  a  stage,  that  the  defendant  cannot  be  obliged 
by  the  plaintiff  to  let  the  latter  go  out  of  Court  without  some 
final  judgment  on  the  matter  itself,  which  is  in  dispute. 

Each  party  should  have  somewhat  similar  rights  in  re- 
spect to  such  a  subject ;  and  the  great  inquiry  is,  when  the 
plaintiff  must  be  compelled  to  stop  to  exercise  this  power, 
as  a  right  of  withdrawing,  without  being  barred  from  bring- 
ing another  action  1 

'    That  is  the  precise  question  here ;  when  that  stage  must 
be  considered  as  reached  1 

The  rules  of  practice  do  not  seem  to  be  entirely  uniform 
on  this  point,  and  have  become  more  rigid  in  modern  times 
than  anciently.  But  I  apprehend  that  the  principle  which 
must  govern  it,  is  that  before  indicated,  and  which  is,  that 
this  act  must  be  done  at  some  period  before  the  merits  can 
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be  ascertained  for  a  final  judgment,  or  the  plaintiff  is  not 
entitled  to  do  it  as  a  right. 

Thus  it  seems  plain,  from  the  great  current  of  the  cases, 
and  it  is  reasonable  in  principle,  that  a  party,  if  he  pleases, 
on  paying  costs,  should  abandon  his  suit,  and  a  nonsuit  be 
permissible,  after  every  continuance  before  trial,  on  a  call  of 
the  case  to  see  if  the  parties  are  in  readiness  for  trial. 
Then  the  plaintiff  is  demandable  in  Court  and  does  not 
choose  to  appear,  and  there  is  nothing  yet  by  which  the 
merits  can  be  ascertained.  3  Salk.  244,  245;  Haskeil  v. 
Whitney,  12  Mass.  48.  Formerly  a  nonsuit  used  to  be 
common  during  the  trial  and  before  verdict  Steph.  PI.  130, 
313 ;  3  Bl.  Com.  376.  Once  it  could  be  even  after  a  verdict, 
if  the  Court  took  time  to  consider  on  the  case.  Ibid. ;  1  Inst 
139,  C.  The  test  as  to  the  time  then  was  before  a  final 
judgment,  (Steph.  on  PI.  130 ;)  and  the  plaintiff  might  be 
nonsuit  even  after  a  verdict,  if  he  did  not  like  the  amount 
of  damages  given  by  the  jury.  5  Mod.  208;  Co.  Litt. 
139,  b. 

But  this  practice  held  out  too  great  an  encouragement  to 
repeated  and  vexatious  suits,  and  gave  an  advantage  to  a 
plaintiff  which  the  defendant  did  not  enjoy,  of  a  prolonged 
litigation,  and  new  and  various  experiments  and  trials.  In 
the  hands  of  wealth  and  power,  exercised  against  moderate 
means,  it  would  be  likely  in  time  to  break  down  any  antag- 
onist 

Consequently  now,  it  is  forbidden  by  statute  in  England  in 
such  cases,  (2  Hen.  4;  Bac.  Abr.   '^  Nonsuit,"  D.)  though 
it  is  still  allowed  sometimes  as  a  favor  after  a  special  verdict, . 
which  is  considered  a  mere  finding  of  facts  which  are  further 
to  be  considered  by  the  Court.    3  Leon.  28. 

So  after  that  statute  passed,  a  nonsuit  was  for  a  time 
allowed  after  a  demurrer.    Co.  Litt  139. 

But  I  find  no  modern  cases  of  allowing  a  nonsuit,  as  a 
matter  of  right,  after  a  special  verdict  or  a  demurrer  joined, 
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and  I  doubt  the  propriety  of  them  in  principle.    Cro.  Jac. 
35. 

The  true  test  seems  to  be  the  progress  in  the  case,  so  that 
the  Court  have  means  to  decide  on  the  merits.  The  defend- 
ant then  has  rights,  and  may  well  insist  on  a  final  judgment, 
to  avoid  further  expense  and  litigation.  Thus  it  often  hap- 
pens in  the  Supreme  Court  of  the  United  States,  on  an  appeal, 
that  the  Court,  when  one  side  does  not  appear,  proceed  to 
hear  the  other,  and  render  judgment  on  the  merits.  The  U. 
States  V.  Palmer,  3  Wheat  626.  And  by  the  30Ui  rule  of 
that  Court,  either  party  can  claim  a  hearing  and  decision  on 
the  merits.  1  How.  30,  Pre£  Because  in  that  Court  no 
new  testimony  or  pleadings  generally  take  place,  and  the 
case  is  in  a  state  to  be  heard  and  decided  on  the  merits 
whenever  it  is  entered. 

Looking  to  this  condition  of  things  as  the  general  test, 
whenever  it  exists,  whether  in  a  Court  of  original  or  appel- 
late jurisdiction,  it  settles  the  question,  when  of  right  the 
plaintiff  can  be  nonsuit  or  not  Hence  it  is  according  to 
several  decisions,  strengthening  that  test,  customary,  be* 
fore  trial,  to  allow  a  nonsuit  at  the  assizes  as  a  right;  but 
not  at  or  after  the  trial  is  begun,  by  offering  evidence.  6 
Martin,  678 ;  8  Ibid.  20 ;  Cree  v.  RoU,  3  Salk.  246 ;  Semb. 
Creswell,  J.  in  6  Man.  &  Gran.  690,  and  6  Scott,  N.  R. 
631. 

Nor  is  a  discontinuance  allowed,  except  for  special  cause 
after  a  rule  for  judgment  on  a  demurrer  or  on  pleas,  for  like 
reasons ;  as  then  the  merits  can  be  decided  on,  and  the  de- 
fendant then  has  gone  far  enough  to  claim  final  judgment 
on  the  controversy.     Turner  v.  Tvmer,  1  Salk.  179. 

So  it  has  been  held  to  be  too  late  for  the  plaintiff  to  claim 
a  right  to  be  nonsuit,  without  consent  of  the  defendant  or 
leave  of  the  Court,  after  a  submission  of  a  case  to  referees, 
even  though  no  testimony  has  been  put  in  at  that  time.  12 
Mass.  R.  49.    Because  neither  party,  after  such  submissioui 
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is  demandable  in  Court  till  a  report  is  made,  and  either 
may  proceed  ex  parte^  if  the  other  declines,  and  have  a  re- 
port made. 

It  seems  also,  by  some  cases,  to  be  too  late,  if  the  defend- 
ant is  ready  to  enter  on  the  trial,  with  his  evidence  present, 
and  then  the  plaintiff  proposes  a  nonsuit  as  a  right,  (2  Roll. 
Abr.  l3l  ;)  white  in  other  States  the  plaintiff  is  allowed  to 
become  nonsuit,  at  any  time  before  the  verdict  is  read  by  the 
clerk.  3  McCtord,  669 ;  4  Watts,  308 ;  Woosier  v.  Burr^ 
2  Wend.  296 ;  6  Dane's  Abr.  677, 

In  others,  it  is  limited  to  any  time  before  the  trial  itself, 
{Haskell  v.  Whitney^  12  Mass.  47,)  and  is  not  allowed  after 
the  verdict  is  returned,  though  not  recorded,  unless  then 
allowed  by  leave  of  the  Court,  for  good  cause.  Locke  v. 
Wood,  16  Mass.  317;  6  Ham.  144;  1  Overt  476;  VeazieY. 
Wadkigh,  11  Peters,  61. 

In  some  States  it  is  granted  before  the  verdict  is  recorded. 
Hunt  V.  Morris  eiaL6  Martin,  677. 

I  think,  however,  the  readiness  for  the  trial,  the  call  of  the 
case,  the  expiration  of  the  notice,  ''and  the  introduction  of 
any  pertinent  evidence,  is,  as  before  intiipated,  the  true 
jmnctiim  (emporis,  when  the  right  of  the  plaintiff  to  become 
nonsuit  ceases,  and  that  of  the  defendant  begins  for  a  final 
judgment ;  because,  then,  the  parties  have  agreed  in  Court, 
that  final  proceedings  shall  be  had,  then  there  is  a  presumed 
readiness  for  them,  then  they  have  begun,  and  means  are 
before  the  Court  to  settle  the  merits.  Both  parties  then 
stand,  on  an  equality;  neither  is  taken  at  disadvantage 
then,  by  requiring  judgment  on  the  merits,  unless  special 
and  good  cause  be  assigned  to  the  Court  for  leave  to  be- 
come nonsuit ;  and  then,  so  far  as  regards  the  defendant,  a 
nonsuit  by  the  plaintiff,  at  pleasure,  as  a  right,  is  more  vex- 
atious; as  then  the  mere  costs  are  usually  an  inadequate 
remuneration  for  the  expense  of  another  preparation,  and 
then  a  decision  on  the  merits,  if  desired  by  the  defendant,  is 
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practicable  in  most  caaes,  without  being  subjected  to  another 
action  and  preparation. 

It  will  be  seen,  that  this  test  requires  the  case  to  have 
been  opened  to  the  jury,  and  some  pertinent  evidence  sub- 
mitted, if  it  be  a  trial  on  the  general  issue ;  or  that  the 
pleadings  be  closed  if  ending  in  a  demurrer,  so  that  the 
merits  can  be  judged  of  understandingly  upon  them.  2  Mad. 
Ch.  389 ;  13  Ves.  168,  note ;  1  Story,  Eq.  Jur.  $  456. 

So  in  chancery,  the  evidence  must  be  to  some  extent  filed 
or  published;  and  by  like  analogy,  in  admiralty,  in  the 
Court  where  the  original  proceedings  are  instituted,  the  evi- 
dence must  be  put  in,  so  far  as  to  enable  a  decision  on  tbe 
merits  to  be  made.    See  cases,  supra. 

Applying  this  principle  to  the  present  case,  this  motion 
could  be  easily  disposed  of,  if  no  appeal  had  taken  place, 
and  the  cause  was  still  pending  in  that  Court. 

It  probably  would  not  be  contended,  that  after  a  hearing 
and  judgment  in  the  District  Court  a  nonsuit  was  permis- 
sible as  a  matter  of  right  in  that  Court.  Ail  the  analogies 
heretofore  referred  to,  as  well  as  principle  and  precedents, 
forbid  it    11  Peters,  61. 

The  next  and  last  inquiry  is,  whether  this  case  being  now 
in  an  Appellate  Court,  this  principle  does  or  does  not  apply 
to  it?  and  how  far,  and  under  what  circumstances  or  stages 
of  the  appeal,  this  principle  applies  ? 

As  a  matter  of  fact,  the  present  motion  is  made  after  per-, 
tinent  evidence  has  been  put  in  concerning  the  merits,  and  a 
decision  had  on  it. 

But  it  was  not  put  in  before  us,  the  Appellate  Court,  and 
of  that  evidence  itself,  as  put  in  below,  we  have  had  no 
hearing  so  as  to  decide  the  merits  on  it. 

But  though  not  hearing  the  evidence  below,  we  have,  as 
some  guide  to  the  merits,  the  judgment  there  rendered  on  it. 
This  seems  quite  sufficient  proof,  at  least  prima  facie^  as  to 
the  merits  after  a  full  hearing,  and  after  the  appeal  from  it 
here  is  proposed  to  be  abandoned. 
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In  reply  to  this  it  is  said,  that,  in  a  technical  appeal  like 
this,  where  both  the  facts  and  law  are  open  to  re-ezamina^ 
tion,  the  former  judgment  is  vacated  or  annulled  by  the 
appeal  itself.  PenhaUow  v.  Doane^  3  Dall.  $4 ;  Conk.  Prac. 
167 ;  6  Cranch,  281 ;  3  Peters,  67. 

Appeals  in  admiralty  do  suspend  the  sentence  below. 
Hall's  Ad.  Pr.  101 ;  Dunlap's  Ad.  317.  And  it  is  lawful  to 
make  new  allegations  and  proofs,  on  leave,  in  the  Appellate 
Court  2  Wheat.  132,  141 ;  1  lb.  113,  261 ;  6  Cranch,  281 ; 
7  lb.  22 ;  6  Wheat.  235. 

No  matter  what  is  the  form  of  the  appeal,  whether  as  in 
England  by  claiming  what  are  called  ''  apostles  or  brief  let- 
ters "  of  dismission  of  the  case,  and  declaring  that  the  record 
will  be  transmitted,  (2  Bro.  Civ.  and  Adm.  Law,  438;)  or 
as  here,  usually  viva  voce,  though  at  times,  in  writing,  the 
result  must  be  the  same.  See  further  as  to  the  mode  of  ap- 
peal in  admiralty  cases,  San  Pedro,  2  Wheat.  132. 

Even  the  property  follows  the  case  to  the  Circuit  Court, 
but  not  to  the  Supreme  Court  The  CaUecior,  6  Wheat  194 ; 
The  Groims,  1  Gall.  603. 

After  an  appeal  to  the  Circuit  Court,  no  order  about  it  can 
be  made  by  the  District  Court,  (6  Wheat  194,)  but  the 
original  proceedings  are  all  before  the  Appellate  Court  10 
Wheat.  431. 

Generally  the  evidence  below  is  reduced  to  writing,  and 
forms  a  part  of  them,  and  is  before  us  with  them.  But  the 
decree  below  is  not  dead  to  all  purposes,  but  rather  suspend- 
ed, while  the  appeal  is  pending;  and  if  the  claim  is  founded 
on  a  statute,  which  is  repealed  before  the  decree  below  is 
affirmed,  the  claim  must  fail.  United  Siaies  v.  Preston, 
3  Peters,  57. 

And  in  cases  which  go  to  the  Supreme  Court  on  a  division 
of  opinion  below,  the  Court  below  retains  the  cause ;  and 
before  a  decision  of  the  questions  carried  up,  may  allow  a 
discontinuance  of  the  cause,  and  the  questions  fall  with  the 
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discontiniianee.  11  Peters,  62.  There  had  been  no  verdict 
or  judgment  either  in  the  Court  below  or  above  in  this  case, 
or  the  discontinuance  would  have  been  too  late  as  a  matter 
of  right.    Ibid.  61,  Semble, 

Where  an  appeal  is  by  writ  of  error,  and  in  cases  at  Com- 
mon Law,  whether  in  the  United  States  Courts  or  State 
Courts,  or  in  England,  the  proceedings  are  usually  regulated 
specially  by  statutes,  and  rest  on  them  and  other  principles 
peculiar  to  such  cases,  and  not  like  appeals  in  admiralty,  as 
the  present  case  is.  See  on  them,  Act  of  Congress,  Sept. 
24th,  1789,  sec.  24th  and  22d ;  The  Antelope,  2  Wheat. 
132. 

But  those  cases  not  being  like  this,  need  not  be  examined 
in  detail.  Supposing  the  appeal  to  operate  here,  as  is  con- 
tended, so  as  to  supersede  the  judgment  below,  the  case 
begins  again  in  the  Appellate  Court  on  the  old  pleadings, 
evidence  and  preparation,  unless  leave  is  granted  for  new 
ones.  La  Conception^  6  Wheat.  235.  And  the  decision  is 
all  which  remains  to  be  considered  and  announced  in  the 
Appellate  Court,  when  no  motion  is  made  for  new  pleadings 
or  new  proof. 

Now  it  does  not  seem  to  me  to  be  consistent  with  prin- 
ciple, that  a  case,  standing  here  with  pleadings  completed, 
evidence  taken,  and  all  things  ready  for  argument  and  final 
decision,  should,  undecided  on  the  merits,  be  abandoned  by 
the  payment  of  costs,  without  the  consent  of  the  defendant, 
when,  after  so  much  expense  and  delay,  he  asks  a  final 
judgment  upon  the  merits. 

In  such  case,  the  merits  are  likewise  susceptible  of  being 
ascertained  and  settled,  which  is  not  the  situation  of  things 
before  pleadings  are  finished  and  evidence  put  in. 

In  my  view,  then,  a  defendant,  under  such  facts  and  in 
such  a  stage  of  the  cause,  has  a  right  to  object  to  a  dismissal 
of  the  cause,  or  a  discontinuance,  unless  by  the  judgment 
of  the  Court  on  the  merits,  or  perhaps  a  leave  granted  by  it 
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for  a  discontinuance  for  strong  reasons.  Nor  can  the  plaintiff 
complain  justly  of  this,  when  he  has,  without  asking  a  dis- 
continuance, advanced  so  far  as  to  spread  the  merits  of  his 
claim  before  the  appellate  as  well  as  the  inferior  Court 

It  follows,  therefore,  that  if  an  appeal  like  this  be  entered, 
and  then  refused  to  be  proceeded  ^n,  the  pleadings  and  evi- 
dence being  all  completed  below  and  brought  up  here,  or  if 
not  so,  being  all  completed  here,  the  judgment  must  gen- 
erally be  in  chief,  when  the  respondent  insists  on  one  upon 
the  merits. 

There  are  ample  means  for  deciding  on  the  merits  then, 
and  by  analogy  to  the  practice  at  Common  Law,  judgment 
cannot,  in  that  advanced  stage  of  the  proceedings,  be  allow- 
ed as  a  nonsuit,  dismissal,  or  any  mere  discontinuance,  so 
as  to  enable  the  plaintiff  again,  as  a  matter  of  right,  to 
harass  or  vex  the  respondent  with  new  pleadings,  new  evi- 
dence, and  new  preparations  throughout,  with  a  prospect  of 
such  imperfect  remuneration  as  exists  in  an  ordinary  bill  of 
costs.  I  speak  now  of  the  right  on  general  principles.  But 
for  strong  reasons  shown,  this  can  be  departed  from,  of 
course,  by  leave  of  the  Court 

If  the  Court  see  that  they  have  no  jurisdiction  over  the 
appeal,  or  the  original  cause,  then  they  would  not,  in  fact, 
promote  mere  litigation,  by  allowing  the  plaintiff  to  dismiss 
the  cause,  so  that  a  new  action  can  be  brought  where  the 
proceedings  would  be  valid.  1  Lilly,  Ab.  473.  They  would 
of  course  allow  it  in  such  a  case  in  any  stage. 

But  there  is  no  such  reason  assigned  here  for  asking  leave 
to  have  this  cause  dismissed  without  prejudice. 

It  is  important  to  discriminate  what  may  be  done  as 
a  discontinuance  for  special  reasons  and  by  leave  of  the 
Court,  from  what  can  be  so  done  as  a  matter  of  right  The 
former  will  be  allowed,  when  the  latter  does  not  exist ;  and 
in  very  advanced  stages  of  the  case,  if  the  reasons  be  strong* 
Cro.  Jac.  35. 
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Thus  in  such  cases  it  was  once  customary  to  grant  it  after 
demurrer  joined,  or  a  verdict  on  a  writ  of  inquiry.  Siderfin, 
84 ;  1  Salk.  178;  Carthew,  81 ;  Boucher  v.  Lawstm,  Hardw. 
200 ;  3  Levinz,  440 ;  Henderson  v.  Williameonj  Strange,  76, 
116. 

If  granted  after  a  special  verdict,  it  is  '^a  great  favor,'' 
unless  the  defendaat  consents.  Price  v.  Parker,  1  Salk. 
178. 

What  will  constitute  good  reasons  in  chancery  for  leave  to 
dismiss  a  bill  without  prejudice,  may  be  seen  in  Mayor  of  O. 
V.  Woodj  3  Howard,  148.  They  may  be  surprise,  absence  of 
witnesses,  or  accidental  absence  of  counsel.  Haskell  v.  WkU* 
nej/j  12  Mass.  R.  49. 

Supposing,  then,  that  the  evidence  had  come  up  in  this 
case,  as  is  usual  in  Courts  of  appeal,  in  questions  in  admi- 
ralty as  well  as  in  chancery,  (and  perhaps  in  appeals  by 
writ  of  error  also,  when  operating  as  a  supersedeas,  and  the 
necessary  matter  appears  on  the  record  to  enable  the  Appel- 
late Court  to  decide  on  the  merits,)  I  entertain  no  doubt, 
that  a  nonsuit  should  not  be  permitted  without  judgment  on 
those  merits  in  bar  to  another  suit,  unless  the  defendant 
consent,  or  the  Court  for  some  good  reason,  not  yet  assigned 
in  this  case,  grant  leave  to  do  it. 

There  may  be  something  in  the  organization  of  some  Ap- 
pellate Courts,  which  may  vary  the  mode  of  carrying  such 
judgment  into  effect,  but  still  it  ought  to  be  rendered,  and 
the  nonsuit  not  be  otherwise  allowed  at  so  late  a  period 
unless  on  the  merits.  The  general  current  of  the  precedents 
in  such  Courts  accords  with  this  view. 

Thus  in  appeals  by  way  of  writ  of  error,  but  when  not 
operating  as  a  supersedeas,  and  not  prosecuted  in  the  Court 
above  to  a  decision,  they  are  treated  as  new  proceedings, 
and  a  party  may  be  nonsuit,  before  the  assignment  of  error, 
and  costs  are  all  that  the  respondent  can  ask  or  expect,  as 
the  former  judgment  stands  in  full  force,  unimpaired  and 
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unsuspended.  1  Siderfin,  256 ;  2  Roll.  Abr.  130 ;  Dutilap, 
Ad.  324;  The  Neptune,  3  Wheat  609;  5  Bac*  Abr.  "Non- 
suit," C. 

So,  if  after  an  appeal  is  Altered  in  the  House  of  Lords, 
neither  party  appears,  all  which  the  Court  can  do,  generally, 
is  to  dismiss  the  case  for  want  of  prosecution,  and  here  it 
was  without  costs.  The  defendant  claimed  nothing  llse. 
Sherburne  v.  Middkiowfi,  9  Clark  &  Fin.  72. 

So,  if  the  respondei^t  appear  and  not  the  appellant,  and 
ask  a  dismissal  of  the  appeal  and  costs  for  want  of  prosecu- 
tion, it  will  be  granted.  In  such  case  he  asks  nothing  else, 
and  virtually  waives  all  beside  that  Sherburne  v.  Middle 
toumy  9  Clark  &  Fin.  72 ;  Scanlan  v.  Usher ^  8  lb.  561. 

This  practice  arises  probably  from  the  fact,  that  die 
House  of  Lords  does  not  issue  executions,  and  the  judgment 
below  is  not  superseded.  But  in  some  cases,  where  the 
affirmance  did  not  appear  to  require  an  execution,  the  af- 
firmance took  place  on  motion,  in  the  manner  asked  by  the 
defendant  here.    Preiser  v.  Gordany  3  Clark  &  Pin.  720. 

In  like  manner  in  this  Court,  on  an  appeal  in  admiralty, 
though  suspending  the  judgment  below,  if  after  duly  entered, 
it  is  not  prosecuted,  and  the  defendant  only  asks  costs,  it 
might  be  proper  only  to  give  costs,  and  to  enter  no  judgment 
on  the  merits  when  none  is  asked.    1  Hag.  Ad.  267. 

But  if  the  defendant  objects  and  asks  judgment  on  the 
merits,  after  the  case  has  gone  so  far  as  to  be  ready  for  a  de- 
cision on  them,  it  is  very  questionable  whether  the  Court  will 
not  give  such  a  judgment  We  can  issue  execution  if  neces- 
sary ;  and  there  are  some  proo£i,  grounds  and  data,  on  which 
to  render  judgment  on  the  merits.  The  proceedings,  which 
suspended  or  vacated  the  judgment  below  being  abandoned, 
there  ought  to  be  judgment  in  chief  renewed  there  or  here. 

Certainly  the  Court  will  not  then  allow  leave  to  withdraw 
the  case  by  dismission  without  prejudice,  and  lose  all  which 
has  been  done,  except  upon  the  strongest  reasons  assigned, 
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showing  the  justice  or  necessity  of  it  to  effect  what  is  right 
and  legal.  I  regret  that  more  cases  in  point,  or  strongly 
analogous,  have  not  been  presented  nor  found  in  the  short 
time  this  cause  has  been  under  examination. 

But  as  I  understand,  that  much  property  and  the  adjust- 
ment of  accounts  with  several  parties  and  insurance  offices 
are  tied  up  until  this  question  is  disposed  of,  I  have  given  to 
it  the  best  consideration  in  my  ^wer  consistent  with  the 
emergency.  My  conclusion  on  the  whole  is,  that  the  ap- 
peal here  having  been  entered  by  the  plaintiff,  it  could  not 
be  dismissed  as  if  the  original  libel  was  nonsuited  on  pay- 
ment of  costs  merely,  provided  the  evidence  in  the  Court 
below  had  come  up,  as  is  usual,  or  been  taken  down  in 
writing  there,  and  presented  here,  so  that  the  merits  of  the 
case  could  be  decided  in  this  stage  of  the  proceedings  in  this 
particular  cause. 

For  then  we  should  have  full  means  of  settling  the  merits 
before  us,  at  the  time  of  the  proposed  nonsuit.  The  defend- 
ant also  asks  it,  and  no  good  cause  has  been  assigned  for 
granting  special  leave  to  discontinue  the  original  bill  in  this 
late  stage  of  the  cause. 

But  it  is  now  said,  that  none  of  the  evidence  in  the  Court 
below  was  in  writing,  or  filed  either  there  or  here  before 
this  motion,  though  it  has  been  done  since. 

Conceding  this  to  be  the  true  state  of  the  case,  we  had  no 
means,  when  this  motion  was  made,  to  decide  understand- 
ingly  on  the  merits,  looking  only  to  the  evidence;  none  had 
yet  been  placed  before  the  Appellate  Court.  2  Tidd,  Prac. 
796. 

But  there  is  another  aspect  of  the  case,  standing  thus, 
which  may  enable  the  Appellate  Court  to  enforce  the  merits, 
and  which  has  been  merely  glanced  at  before.  It  is, 
that  the  merits  have  been  fully  examined  in  the  Court  below 
on  the  evidence  and  law ;  and  though  the  judgment  there 
rendered  is  appealed  from,  yet  it  is  prima  facie  right  until 
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shown  to  be  wrong.  See  Fuller  t.  Colby ,  Mass.  Disc 
(To  be  printed  in  next  volume.) 

Hence  by  abandoning  the  attempt  to  have  that  judgment 
altered  in  this  Court,  the  presumption  is,  without  other 
cause  shown,  that  the  judgment  below  is  correct. 

The  cause  being  in  an  Appellate  Court  by  regular  entry, 
we  may  be  bound  in  such  case  to  take  the  judgment  below 
as  our  guide  for  the  merits,  when  nothing  else  is  shown  as 
to  them,  and  render  one  for  the  same  party  and  sum  as 
there,  if  the  case  be  not  prosecuted  here  by  the  appellant 

I  see  no  objection  to  this  on  principle,  if  the  defendant  does 
not  object,  it  being  as  to  the  plaintiff  all  which  he  has  re- 
covered after  one  full  hearing  and  trial,  and  more  than  he 
now  chooses  to  attempt  further  to  recover  in  this  appellate 
tribunal,  after  putting  tiie  respondents  to  greater  delay  and 
costs. 

In  the  Supreme  Court  of  the  United  States,  if  one  party 
does  not  appear  to  argue  a  cause,  the  other  has  a  right  to 
proceed  and  ask  for  judgment  on  the  record,  and  the  Court 
will  hear  him  and  give  it.  Siglar  v.  Haywaody  8  Wheat. 
677. 

And  by  several  rules  of  that  Court  when  one  party,  after 
an  entry  of  an  appeal  or  writ  of  error,  does  not  pursue  it, 
the  other  side  is  entitled  either  to  have  the  case  dismissed, 
or  to  ask  an  affirmance  of  the  judgment  below.  Rule  19th, 
30  and  43;  1  How.  (Pref.) 

There  is  no  difficulty  as  to  forms  any  more  than  principle, 
in  this  Appellate  Court  pursuing  such  a  course.  Thus, 
where  a  cause  is  carried  to  the  higher  Court  by  a  writ 
of  error,  and  where  the  latter  has  operated  as  a  super- 
sedeasy  the  judgment  is  sometimes  rendered  in  a  like  way  in 
the  Appellate  Court,  as  a  judgment  in  chief,  to  carry  into 
effect  the  decision  before  made  in  -  the  Court  below.  At 
other  times  the  judgment  is  to  reverse  and  amend  or  reform 
that  given  below.  The  Amiable  Nancy,  3  Wheat.  662  ^ 
Craig  V.  I^ford,  lb.  600. 
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Again,  frequently  the  case  has  to  be  remanded  to  be  fur- 
ther tried  below,  acccording  to  the  principles  laid  down  in 
the  appellate  tribunal    9  Peters,  328,  539. 

This  last  is  where  a  jury  is  used  below,  and  not  in  the 
Court  above.  But  that  causes  no  embarrassment  in  this 
case  here,  this  being  an  admiralty  case,  and  of  course  triable 
in  neither  by  a  jury. 

If  the  judgments  in  such  cases  are  reversed,  the  higher 
Court,  as  before  shown,  can  often  render  the  judgment, 
which  ought  to  have  been  rendered  by  the  inferior  tribunal ; 
and  in  such  case  it  does.  See  Choteau^s  heirs  v.  United 
States,  9  Peters,  146;  Yelv.  117,  118;  2  D.  &  E.  657;  1 
Bos.  &  Pul.  30;  Carth.  181. 

And  if  it  reverses  the  decision  below,  it  will  give  to  the 
successful  party  the  costs  he  was  entitled  to  there.  9  Clark 
&>  Fin.  818.  If  it  affirm  that  decision,  it  will  render  judg- 
ment in  chief  to  that  effect,  and  enforce  it  with  additional 
costs  and  interest. 

Here  the  judgment  can,  therefore,  be  one  affirming  the 
decree  below,  because  the-  appeal  from  it,  though  entered 
here,  is  not  prosecuted.  This  principle  was  laid  down  in 
The  San  Juan  Nefwmuceno,  1  Hag.  Adm.  267;  and  The 
Elizabeth,  lb.  226. 

To  be  sure,  there,  no  affirmance  of  the  decree  below  was 
asked ;  but  judgment  was  given  that  the  appeal  was  de- 
serted and  for  costs;  and  the  operation  of  such  a  judgment, 
whether  a  bar  of  another  action  or  not,  does  not  seem  to 
have  been  agitated. 

So  in  all  the  cases  of  appeals  from  the  judgments  of  Jus- 
tices of  the  Peace,  and  formerly  from  County  Courts  to  the 
Supreme  Courts  in  New  England,  where,  as  in  admiralty 
cases  here,  both  the  law  and  fact  were  tried  over  again,  if 
the  parties  pleased,  and  a  discontinuance  of  the  appeal,  or 
failure  to  enter  it,  as  well  as  a  neglect  to  prosecute  it  after 
entered,  were  followed  by  a  judgment  in  chief,  if  the  opposite 
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side  desired  it,  taking  the  judgment  below  as  the  guide. 
The  case  was  very  common,  when  the  appeal  was  not  en- 
tered to  file  a  complaint  and  a  copy  of  the  judgment  below, 
and  have  that  affirmed,  with  costs. 

In  cases  in  admiralty,  where  such  an  appeal  is  made  and 
not  entered,  the  judgment  or  decree  in  the  Appellate  Court 
is,  as  just  shown  in  other  appeals,  against  the  libellant  in 
chief  for  having  deserted  his  appeal.  Dunlap,  Prac.  323 ; 
The  Montgomery,  I  Gall.  Cir.  Ct  416 ;  1  Hag.  Ad.  226. 
Or  the  case  may  be  remitted  to  the  Court  below  for  further 
proceedings  there.  And  it  surely  can  be  and  should  be  in 
chief,  if  desired  by  the  respondent,  and  if  rendered  in  chief, 
the  judgment  below  is  the  only  and  the  true  guide. 

It  would  be  very  extraordinary  that  such  a  judgment  ia 
chief  can  bSe  rendered  here,  when  the  appeal  is  not  entered, 
which  seems  to  be  well  settled,  and  cannot  be,  after  it  is 
entered  and  not  prosecuted. 

If  the  original  libellant  then  declines  to  prosecute  his  ap- 
peal further  in  this  Court,  the  judgment  below  will  be 
affirmed ;  as  no  reason  appears  why  the  libel  should  be 
allowed  to  be  discontinued  without  a  decision  on  the  merits, 
merely  on  the  payment  of  costs,  in  this  advanced  stage  of 
the  proceedings. 
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ACTION.    See  Tbadb  Mabss. 
ADMIRALTY. 

1.  Wheiber  a  libel  lies  on  a  mera 
mortgage  of  a  ▼eauel,  as  a  chattel,  to 
secure  a  debt,  if  arising  out  of  a  mar- 
itime contract  and  business  or  not,  is 
doubtful  here,  and  is  sasuined  in  Rng- 
land  now  only  nuder  an  express  statute. 

Ldand  t.  The  Medora,  98 

2.  A  libel  does  not  lie  in  the  District 
Court  to  enforce  the  surrender  or  avoid- 
anoe  of  a  mortgage  of  a  ship,  on  the 
ground  that  it  has  not  been  duly  proee- 
euted,  or  the  claims  under  it  not  season- 
ftbly  made.  Dean  r.  Baiee.  87 

3.  The  remedy,  if  any,  in  such  case, 
is  in  Chancery,  and  will  not  usually  be 
nettled  there  till  the  disputed  rights  of 
the  parties  under  the  instrument  are  first 
a4judicated  on  at  law. 

Dean  w,  Baiee,  87 

4.  A  libel  is  informal  if  it  proceed 
against  both  the  Tassel  and  the  owners. 

Dean  r.  Baiee.  87 
^  5.  When  a  vessel  has  been  prcTiouslv 
libelled  for  a  subsequent  bottomry  bona, 
and  for  wages  of  the  seamen,  and  duly 
aotd  to  pay  them,  as  such  liens  have 
precedence  over  prior  ones,  a  person 
holding  a  mortgage  of  the  vessel  to 
secure  a  debt  for  Mvances  made  for  her 
last  voyage,  is  allowed  to  interpose  a 
claim  on  the  balance  of  the  proceeds  in 
the  custody  of  the  Court,  whether  he 
eould  or  conld  not  sustain  a  libel  to  en- 
force it  against  the  ship  originallv. 

Leland  v.  7%«  Meaora,  92 

6.  Where  one  advances  money  to  the 
owners  of  a  vessel,  which  was  partly 
used  in  fiitinff  her  for  the  coming  voyage, 
it  is  doubtful  whether  the  mortgage  to 
secure  it  on  the  vessel  can  be  enforced 
in  admiralty  by  a  libel  against  her. 
If  before  the  case  is  decided,  the  sale  of 
the  vessel  has  been  ordered  on  prior 
libels  for  voyages  and  a  bottomry  bond, 
and  the  claim  of  this  libellant  on  the 
balance  of  the  proceeds  been  put  in  and 
allowed,  the  libel  will  be  dismissed  with- 
out costs.    Deehon  v.  The  Medora,   118 

7.  Of  the  right  to  become  nonsuit 
after  an  appeal,  see  Nqhsvit. 


ALIENS, 

1.  An  alien  friend  can  bring  here, 
when  injured,  any  personal  action  which 
a  dtisen  can.  And  though  he  is  not 
admitted  to  the  same  political  and  muni- 
cipal rights,  which  citisens  are  entitled 
to,  the  potectioo  of  his  person  and  pro- 
perty a^inst  frauds  ana  wrongs  is  due, 
and  IS  just.  Thylar  v.  Carpenier.  1 

2.  Laws  and  pleas  are  to  be  construed 
more  favorably  to  alien  friends  than  for- 
merly, when  a  low  state  of  commercial 
intercourse  and  of  civilization  regarded 
almost  aliforeignera  as  barbarians,  if  not 
enemies.  Tayior  v.  Carpenier,  1 

AMENDMENT. 

An  amendment  may  be  allowed  of  a 
declaration  aAer  a  special  plea,  repli- 
cation and  demurrer,  provided  the  cause 
of  action  remains  the  same,  and  costs 
are  paid,  arising  from  the  demurrer. 

Fiedler  y,  Carpenier,  811 

ASSUMPSIT. 

1.  A  promissory  note  is  good  evidence, 
under  the  monev  counts,  in  a  suit  by  an 
indorsee  as  well  as  by  the  payee,  and 
entitles  him  to  recover,  unless  rebutted 
by  counter  evidence. 

Brown  v.  Noyee,  76 

2.  As  to  the  return  of  the  premiuoir 
when  a  policy  of  insurance  does  not 
attach,  see  iKsaaANCB,  7, 8,  9, 10. 

BANKRUPTCY. 

1 .  A  plea  in  bankruptcy  is  not  to  be 
sustained  against  a  claim  in  equity  to 
rescind  a  contract  like  this  on  the  ground 
of  fraud.  SmUh  v.  Babcock.  24S 

2.  Under  the  bankrupt  law,  a  sale  of 
property  (o  a  creditor,  mora  than  thirteen 
munihs  before  the  debtor  applied  for  the 
benefit  of  the  law,  if  bona  Jide^  and 
without  knowing  that  the  debtor  contem- 
plated going  into  bankruptcy,  is  valid. 

Aehby  v.  Sleere.  347 

3.  Such  a  sale,  if  done  as  a  preference 
of  one  creditor  over  another^  when  the 
debtor  contemplated  going  into  bank- 
ruptcy, might  prevent  niro  from  setting 
his  discharge,  and  might  be  in  nim  an 
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act  of  baDkraptcy,  but  still  be  Talid  ia 
regard  to  tbe  craaitor. 

A»hby  V.  Steere.  347 

4.  In  Eagland,  the  oontemDlaiioo  of 
bankruptcy  means  tbe  benent  of  the 
bankrupt  act,  but  here  it  has  been  con- 
strued to  mean  insolvency. 

Athty  T.  Steere,  347 

6.  The  preference  of  a  creditor  is  not 
the  payment  of  one  in  the  ordinary 
coarse  of  business,  or  under  threats,  or 
suits,  but  selecting  one,  as  a  relation  or 
friend,  or  seitlins  with  him  before  due, 
sor  on  tbe  efe  of  bsnkraptcy,  when  not 
pushed  by  him.       Ashby  v.  Steere.  347 

6.  The  burden  of  proof,  and  dniy  to 
offer  facts  which  tend  to  impeach  or 
annul  a  sale,  lie  on  the  party  who  at- 
tempts to  avoid  it.  Ashby  t.  i^eere,  347 

BOTTOMRY  BOND. 

1.  When  a  bond  provides  for  no  ma- 
rine interest,  or  manne  risk,  and  its  con- 
dition is  a  mere  pledge  of  a  vessel  to 
secure  a  debt  and  simple  interest,  it  is 
not  a  bottomry  l>ond. 

Leland  v.  7%e  Modora,  92 

CONTRACT. 

1.  Where  an  action  is  brought  on  a 
covenant  for  the  payment  of  certain 
sums  agreed  to  be  paid  at  a  certain  rale 
per  weight  of  salamander  safes,  which 
the  defendants  had  been  licensed  to  make 
and  sell  by  the  plaintiff ;  it  cannot  be 
proved  as  a  defence,  that  the  patent  for 
them  was  invalid. 

Jf^lder  V.  Adanu.  329 

2.  Where  the  patent  right  is  sold  and 
no  benefits  are  received  from  it,  and  an 
action  is  brought  for  tbe  consideration 
on  a  parol  promise,  it  may  be  a  sood  de- 
fence that  the  patent  was  invuid ;  but 
not  so  when  the  action  is  on  a  sealed 
instrument,  or  when  another  covenant 
implied  from  the  plaintiff*  to  the  .defen- 
dants was  probably  the  real  considera- 
tion, and  on  which  a  remedy  exists,  if 
the  defendants  have  suffered  any  dam- 
ages on  account  of  the  patent  being 
invalid,  aod  when  the  defendants,  in  the 
sales  they  are  called  on  to  account  for  on 
their  covenant,  have  received  the  pro- 
ceeds, and  sustained  no  loss  of  by  rea- 
son of  the  patient  being  invalid. 

JVUder  v.  Adanu,  329 

3.  If  fraud,  however,  existed  in  tbe 
matter,  or  any  contravention  of  public 
policy,  it  might  be  set  up  ss  a  defence  to 
this  action.  JVUder  v.  Adanu.  329 

4.  Where  shingles  were  sold  and  de- 
livered at  9325,  but  there  was  a  dispute 
as  to  whether  the  93*25  was  for  a  bunch 
or  for  a  thousand :  it  was  held,  that, 
unless  both  parties  had  understand ingly 
assented  to  one  of  those  views,  there 
was  no  special  contract  as  to  the  price. 

Greene  v,  BtUeman,  369 


COPYRIGHT. 

i.  When  A  employs  B  to  compile  a 
school  book,  and  gives  him  some  sugges- 
tions as  to  its  chiaracter  and  form,  and 
agrees  to  pay  him  9600,  and  B  conveys 
to  A  the  copyright,  and  it  is  published 
by  A,  calling  B  the  author  on  the  title- 
page  ;  it  was  /leid,  that  only  the  usual 
copyright  for  fourteen  Tears  passes  under 
the  contract ;  the  author  bein^  alive  at 
the  end  thereof,  has  the  sole  interest  in 
tbe  additional  term  then  allowed  to  au- 
thors in  such  cases. 

PienxnU  v.  Fhwle,  23 

2.  A  usage  among  booksellers  to  con- 
sider the  second  term  as  passing  with 
the  first,  does  not  control  the  rights  of 
B,  who  was  not  a  bookseller,  nor  shown 
to  be  conversant  of  such  usage. 

Pierpont  v.  i^bioJe.  23 

3.  The  construction  of  all  such  con- 
tracts and  laws,  in  respect  to  copyrights, 
should  be  favorable  to  authors,  as  the 
laws  were  intended  for  their  benefit ;  and 
when  they  assign  their  rights  to  others, 
no  more  must  be  considered  as  passing 
than  was  contemplated  al  the  time  by 
the  parties,  and  paid  for,  and  dearly 
indicated  in  the  contract. 

Pierpont  v.  F\nDle.  23 

4.  In  a  suit  in  equity  for  the  violation 
of  a  copyright,  brousht  by  the  assignees 
of  the  copyright,  the  assignments,  al- 
though not  recoraed,  are  still  valid  as 
between  the  parties,  and  as  to  all  per- 
sons, like  the  defendants,  not  claiming 
under  the  assignors. 

IFe6fr  V.  Pcwere.  497 
6.  Where  the  bill  alleged  the  plaintilft 
to  be  citizens  of  tbe  United  States,  and 
this  is  not  denied  in  the  answer,  it  must 
be  considered  as  admitted,  although  no 
other  eridence  of  citizenship  is  offered. 

Webb  V.  Powers.  497 

6.  The  report  of  a  master  in  chancery 
may  be  re-examined,  although  the  pre- 
sumption is  in  its  favor. 

}VAb  V.  Powert,  497 

7.  Some  similarities,  and  some  use  of 
prior  works,  even  to  copying  of  small 
nartv,  are  tolerated  in  some  kinds  of 
nooks ;  such  as  dictionaries  of  all  de- 
scriptions, gazetteers,  grammars,  maps, 
arithmetics,  almanacs,  concordances,  cy- 
cloiMedias,  itineraries,  guide  books,  and 
similar  publications. 

WOb  V.  Powere.  497 

8.  A  subsequent  compiler  must  not 
use  so  much  of  the  arrangement  and 
materisls  of  one  prior,  as  to  show  a  sub- 
stantial invasion,  ana  without  noTelty 
and  improvement,  so  as  to  indicato  no 
new  toil  and  talent. 

Webb  V.  Poi0ers.  497 

9.  The  leadiuff  inquinr,  in  such  a  case, 
is,  whether  the  book  of  the  defendanu, 
taken  as  a  whole,  is  substantially  a  copy 
of  the  plaintiffs;  whether  it  has  sub- 
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stantially  the  tame  plan  and  motire  2.  But  aeveral  acts  recogniae  the  exist- 
throughout,  aod  is  inteoded  to  saperaede  enoe  of  the  right  of  such  a  party  to  costs 
the  other  in  the  market,  with  the  same  generally,  and  serera]  specifjr  the  fees, 
class  of  readers  and  purchasers,  without  which  snail  he  paid  to  certain  officers. 
introducinff  new  matter,  and  with  only  jurors,  and  witnesses.  It  is  douhtful 
oolorable  deTiations.  whether  the  act  of  March  1,  1794,  which 

Weth  T.  Powen,  497  allowed   to  parties  such  compensation 

10.  How  far  the  purchase  and  sale  of  for  travel  and  attendance  and  attomey'a 

the  defendants*  boon  by  the  plaintiffs,  fees  as  were  given  in  the  Superior  Courts 

Off  the  delay  of  the  latter  to  bring  a  suit,  of  the  respective  States,  is  now  in  force. 

may  operate  as  a  bar, —  qaare?  Hathaway  t.  Roaek.  63 

Wekb  r.  Pa»er%,  497  3.  But  the  34th  section  of  the  Judici- 
i  1 .    Where   the    defendants'     book,  ary  Act,  settlinu  the  rights  of  parties  in 
(called  the  Ptower  Vase,)  had,  like  the  the  CourU  of  the  United  States  by  the 
plain tifis  book,  (called  Flora's  Interpre-  laws  of  the  States,  when  not  provided 
ter,)  the  class,  order  and  description  of  for    by  Congress   specially,    is    broad 
the  flower  placed  on  the  same  page  with  enougn  to  cover  the  rights  of  parties  to 
its^  Dame  and  interpretation,  instead  of  costs  ;  and  this  construction  is  strength- 
being  in  notes  at  the  end,  as  in  a  pre-  ened  by  a  cotemporaneous  construction, 
▼iotts  work,  and  where  it  copied  utirhaixai  and  a  practice  since  of  half  a  century 
about  twenty  definitions  out  of  one  hun-  conforming  to  it. 
dved  and  forty-eight,  consisting  of  one  HaUiaway  r.  Roach.  63 
hundred  and  fifty-six  words  in  the  whole  4.  There  are,  also,  several  rules  of 
▼olume  ;  and  in  three  or  four  instances,  the  Supreme  Court  of  the  United  States. 
some  of  the  significations  were  varied  and  of  the  Circuit  Court,  beside  several 
in  form  slightly,  but  not  in  substance ;  acts  of  Congress,  which  recognise  the 
and  in  nineteen  cases,  parts  of  the  prose  general  right  of  the  prevailing  party  to 
descriptions,  dtc.  were  the  same ;  and  it  costs.                  Hathaway  v.  Roach.  63 
appeared  that  the  plaintiffs  had  also  co-  6.  Where  neither  the  laws  of  a  State, 
pied  other  matter  from  previous  compi-  nor  the  acts  of  Congress  provide  for  the 
lers  in  a  similar  manner;  and  that  other  allowance  of  any  particular  item  of  costs, 
novelties  of  the  plaintiffs'  work  were  not  it  is  to  be  taxed  only  when  relating  to 
copied  by  the   defendants ;    where  the  the  competent  evidence  in  the  case,  and 
defendants'  work  was,  in  substance,  orig-  connected  with  what  is  appropriately  a 
inal,  consisting  chiefly  of  original  poetry,  matter  of  cost  rather  than  damages,  and 
—  was  much  smaller  than  the  plaintiffs',  expenses  in  preparing  a  cause, 
and  sold  at  a  less  price ;  it  was  held.  Halhaway  v.  Roach,  63 
that  the  oopving  of  such  definitions  dia  6.  The  Court  must  use  a  sound  dis- 
not,  in  itselr,  constitute  a  violation  of  cretion  as  to  soch  items,  and  allow  in 
the  copyright ;  but  that,  taken  together  amount  only  a  reasonable  compensation, 
with  tne  copying  of  a  new  feature  in  Hathaway  v.  Roach.  63 
the  arrangement  of  the  materials,  such  7.  Models,  like  the  plaintiff's,  in  a 
as  the  transfer  of  the  notes  from  the  end  suit  for  violating  a  patent,  obtained  by 
of  the  book  above-mentioned,  both  to-  the  defendant,  are  a  proper  iteni.  as  they 

! [ether  might  constitute  an  infringement,  are  evidence,  and  tne  plaintiff  is  not 
or  which  an  action  at  law  would  He.  obliged  by  law  to  produce  them.  Models 
But  it  was  heldf  that  they  did  not  furnish  of  other  patents  are  not  taxable, 
a  sufficient  ffround  for  an  injunction ;  Hathaway  v.  Roach.  63 
especially,  where  the  arrangement  per-  8.  Copies  of  the  patent  of  the  plain- 
vaded  the  whole  work,  and  could  not  be  tiff  nrocured  by  the  defendant  are  not 
easily  separated  ;  and  where  there  was  taxable,  as  the  plaintiff  is  bound  to  pro- 
no  intention  of  piracy  from  the  plain-  duce  them.  But  copies  of  assignments 
tiffs'  work.              IVmb  t.  Powers,  497  of  the  patent,  procured  by  the  delendant. 

12.  But  where  the  violation  is  clear,  are  taxable,  as  they  are  evidence,  and 
and  the  part  copied  can  l)e  easily  sepa-  often  important,  and  the  plaintiff  is  not 
rated,  an  injunction  is  usually  proper  bound  to  produce  them.  A  deposition, 
against  that  part.  properly  taken,  cannot  be  taxed  if  the 

Wehb  T.  Powers.   497  party  taking  it  did  not  use  it,  but  put 

13.  As  to  the  suits  in  equity  for  viola-  the  witness  on  the  stand  and  taxed  him 
tions  of  copyright,  see  EauiTT,  2,  3,  4,  as  attending.  Hathaway  v.  Roach,  63 
5,  6.  9.  If  a  case  is  suspended  for  a  few 

days,  and  postponed  by  asreement  of 

COSTS.  parties,  and  not  by  order  of  the  Court, 

1.    No  act  of  Congress  is  in  force,  except  to  carry  the  agreement  into  effect, 

which  in  terras  gives  costs  to  the  pre-  the  witnesses  will  not  be  allowed  another 

▼ailing  party.    Hathaway  v.  Roach.  63  travel,  unless  it  was  a  part  of  the  agree- 
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meot,  bnt  tbrtr  contiamd  «ttfliiclrace  till  8.  A  Tendee  of  goods  rightfallyoflefed 

ditcharved  will  he  allowed  in  such  case,  to  return  them ;  hut  the  reodor  refated 

Id  the  Coarts  of  the  Uoited  States,  wit-  to  accept  them,  and  then  the  veodee  kept 

nesses  are  entitled  to  tra?el  "  from  ths  and  sold  them.    Hdd,  that  the  rule  of 

^aces  of  their  abode,"  by  the  act  of  damages  in  assumpsit,  br  the  original 

Congress,  though  beyond  the  line  of  the  Tendor,  was  the  amoaot  oi  the  pnMxeds 

Stale,  unless  otherwise  agreed  by  the  of  such  sale,  after  deducting  a  lair  cora- 

parties.              Maikaway  t.  Hooch,  63  pensation  for  the  serrioes  of  the  Tendee, 

10.  A  complainant  in  chancery,  rest-  and  not  the  whole  Talve  of  the  goods, 
ding  in  another  Sute,  but  in  the  same  Greene  r.  Bateman,  3S9 
circuit,  cannot  be  required  to  furnish  4.  The  rule  of  damages  in  such  case, 
security  for  costs,  ejDcept  at  the  first  if  the  plaintiff  recoTcrs,  is,  as  near  as 
teim.                    Jiheier  t.  Swaeey,  91 7  may  be,  the  extent  of  the  injury  or  loss. 

11.  Where  a  case  is  dismissed  on  HaUr,  Riehmand,  387 
account  of  the  want  of  jurisdiction  OTcr  5.  Damages  are  not  to  be  aggrafated 
the  person,  no  cosu  are  allowed  in  the  in  such  a  case,  if  this  road  had  never 
Circuit  Court  of  the  United  Stales,  before  been  complained  of,  had  been  in 
There  is  no  act  of  Congress  regulating  this  condition  half  a  century,  and  ns 
this,  or  expressly  giving  costs  to  the  injury  before  had  been  apprehencted  or 
prerailing  party  ;  and  the  question  is  to  happened,  even  if  it  can  be  in  any  ta- 
DC  goTemea  by  the  laws  of  toe  State  and  aiance  for  mere  example  or  rindiciire- 
anuogies.    Bvamham^.Rcmgeley.  417  ness.                    HaU  w,  BiehnunuL  98r 

18.  In  some  States,  by  a  statute  allow- 
ing costs  in  all  cases  to  the  prcTaiiing  DEPOSITION, 
party,  they  are  giTen  to  the  party  who        1.  A  deposition  should  not  be  taken 
prevails  in  a  question  of  jurisdiction,  during  the  session  of  the  Court,  at  which 
DUt  not  without  such  a  sUtute.  the  case  is  to  be  tried,  except  by  itt 
Bumham  t.  Rangdw,  417  order  or  consent  of  parties,  or  tsken 

13.  Costs  in  equity  go  fnima  Jade  to  merely  de  bent  esse  in  case  of  death  or 
the  preTsilioff  party,  and  it  is  desirable  absence  abroad.  AUen  v.  Blunt,  131 
to  depart  as  little  as  possible  from  the  ^  2.  When  counsel  have  acted  publicly 
tules  at  law  on  this  subject.  in  former  trials  of  a  like  cause,  between 

Hunter  ▼.  Marlboro,  108  these  parties,  and  are  still  employed, 

14.  They  will  be  departed  from,  how-  though  not  one  of  the  counsel,  whose 
ever,  in  stroos  cases ;  where  costs  are  name  appear  on  the  record,  if  living 
not  equitable,  the  party  not  prerailing  on  within  a  hundred  miles  of  the  plscs 
the  merits,  or  on  an  important  point,  or  where  the  deposition  was  taken,  he  ought 
on  what  was  known,  or  ought  to  hare  to  be  notifiea.  AUen  t.  Bltmt,  181 
been  known,  to  the  opposite  party.                3.  it  is  doubtful  whether  a  caption  is 

Hunter  t.  Marlboro,  168    not  insufficient  by  describing  the  sctioo 
16.  The  plaintiff  having  recovered  on    as  against  one,  when  it  was  against  two, 
them  less  than  toOO,  the  Court  declined,    and  so  entered  and  defended,  thouch 
under  the  circumstances,  to  allow  costs    with  service  since  only  on  one.    If  the 

to  the  defendant.   Costs  are  not  allowed  ruling  had  been  erroneous,  no  new  trial 

to  defendants  in  such  cases,  unless  for  is  proper  when  no  injury  resulted,  as  the 

special  reasons.  «  minutes  of  counsel  containing  the  tesii- 

Qreene  t.  Baieman,  859  mony  of  the  witness  on  a  former  trial 

went  to  the  jdrj,  and,  for  aught  which 

DAMAGES.  appeared,  conuined  all  that  was  maie- 

1.  Damages  should  be  full,  ample  ^  rial  in  his  deposition, 
but  not  vindictive  or  beyond  what  has     .  AUen  v.  Bhad,  121 

been  really  suffi^red,  and  if  the  language 

used  by  the   Judge  was   "  exemplary  DIVISION  OF  OPINION, 
damages."   and  open   to  be  construed        The  Judges  of  this  Court,  on  a  mo- 

beyond  tnis  rule,  yet  if  the  jury  appear  tion  for  a  new  trial,  cannot  oeriifjr  to  a 

not  to  have  gone  beyond  the  actual  in-  division  of  opinion  at  the  trial  itself, 

jury  8ustain«l,  the  verdict  will  not  be  unless  both  were  present,  and  it  will  not, 

disturbed.  Taylor  v.  Oarjienier,  l  it  seems,  enable  the  parties  to  carry  the 

8.  To  indemnify  a  patentee  in  dam-  case  up,  if  certifying  to  it  in  respect  to 

ages,  the  jury  may  allow  actual  costs  in  the  motion  for  a  new  trial, 
suits  relating  to  it,  and  also  counsel  fees,  Taylor  v.  Carpenter,  1 

if  reasonable  in  amount ;  and  this  CourL  EmilTT. 

under  the  act  of  Congress^  will  award        l.  A  demurrer  in  part  to  a  bill,  fol- 

treble  what  is  found  by  the  jury  as  dsm-  lowed  by  an  answer  as  to  the  rest,  is  not 

ages,  if  deemed  proper  to  protect  useful  thus  overruled  or  withdrawn  by  the  roles 

inventors  from  combinations  and  ruin.  of  this  Court  here,  though  it  might  be  in 

AUen  V.  Blunt,  121  England.    And  the  rules  of  the  Court 
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in  that  respect  do  not  Tiolate  any  lav  as 
to  private  rights,  but  merely  change  the 
practice  of  the  Court. 

PierpofU  ▼.  JFhwle.  23 

2.  The  Acts  of  Congress  as  to  cop3^- 
rights,  do  not  give  any  relief  in  this 
Court,  which  could  not  before  be  had, 
either  in  law  or  equity,  in  the  State,  or 
United  States  Court. 

Pierpont  ▼.  Fowle*  23 

3.  A  bill  in  Chancery,  asking  a  dis- 
closure,  and  an  account  of  sales,  under 
the  disposal  of  a  copyright  alleged  to 
belong  to  the  complainant,  and  prayiog 
no  ii^unction  agaiust  further  sales,  gives, 
on  its  face,  iurisdiction  appropriate  to 
Chancery,  and  about  which  a  remedy  at 
law  would  not  he  so  complete  as  account- 
ing here  and  an  injunction.  Chancery 
cannot  fl[Tant  relief  on  the  ground,  that  a 
right  exists,  which  the  party  has  failed 
to  redress  at  law ;  bat  proper  matters 
for  the  exercise  of  its  jurisdiction,  must 
be  set  out  and  sustained. 

Pierpont  v.  Fmole,  23 

4.  If  no  benefit  or  advantage  whatever 
appears  to  be  eained  by  proceedings  in 
equity,  rather  loan  at  law,  the  bill  will 
be  dismissed  without  prejudice,  in  order 
that  the  rights  of  the  parties  may  be 
adjusted  at  law.   Pierpont  v.  Fhwle.  23 

5.  An  injunction  in  Chancery,  as  a 
preventive  remedy  merely,  in  case  of  an 
alleged  encroachment  on  a  copyright,  is 
a  more  ample  and  approoriate  remedy 
than  any  suit  at  law  ;  ana  hence,  when 
it  is  asked,  and  an  account  and  disclo- 
sure of  facts  desired,  they  will  be  re- 
quired, in  order  to  settle  the  question  in 
controversy.  Pierpont  v.  fbwle.  23 

6.  In  England,  where  the  power  in 
Chancery  is  concurrent  with  that  at  law 
over  the  matter,  the  former  may,  in  its 
discretion,  proceed  to  act. in  it;  but  in 
this  Court  it  is  otherwise,  under  the 
Judiciary  Act  of  1789,  i£  the  remedy  be 
as  full  and  perfect  at  law  as  in  Chancery ; 
and  the  objection  may  sometimes  oe 
taken  here  under  the  answer,  and  at  the 
hearing,  as  well  as  by  demurrer. 

Pierpont  v.  Fowle,  23 

7.  In  this  case  the  title  to  the  copy- 
right under  a  contract  of  sale  was  also 
in  dispute,  and  it  was  hddf  that  this 
question  might  be  settled  under  this 
bill,  and  the  case  proceed  in  Chancery, 
rather  than  send  the  parties  to  the  law 
side  of  this  Court  to  settle  the  title. 

Pierpont  v.  F\Aole,  23 

8.  The  reason  for  a  different  rule  often 
in  England,  that  the  Judges  to  settle  the 
question  at  law  are  dinerent.  does  not 
apply  to  this  Court ;  and  tois  Court 
might  not  proceed  to  settle  it,  if  all  the 
facts  in  a  written  contract  were  not  al- 
ready before  it,  and  the  law  on  them  the 


same  on  the  equity  as  on  the  law  side  of 
this  Court.  Pierpont  v.  Fowle.  23 

9.  An  application  for  a  re- hearing 
must  usually  state  some  reason,  which 
would  constitute  a  good  ground  for  a 
new  trial  at  Common  Law. 

Hunter  Y,  Marlboro.  163 

10.  If  testimony  was  offered  and  iuUy 
considered  as  to  the  value  of  a  farm,  but 
applied  in  argument  to  one  point,  and 
the  Court  applied  it  to  another,  a  re- 
hearing is  not  proper  to  argne  and  con- 
sider again  the  evidence  as  to  the  true 
value.  Hunter  Y.  Marlboro,  163 

11.  Nor  will  it  be  allowed  to  re-argue 
the  testimony  as  to  the  acceptance  of  a 
tenement  in  fulfilment  of  a  contract, 
when  that  point  was  before  noticed  ana 
discussed,  though  not  as  a  principal  one 
in  the  case.      Hunter  v.  Marlboro.  1 68 

12.  When  redress  is  sought  in  Chan- 
cery, it  cannot  be  granted  in  the  Courts 
of  the  United  States,  however  it  may  be 
in  England,  or  in  the  States,  if  the  re- 
dress IS  in  every  way  as  full  and  appro- 
priate at  law.  This  objection  may  be 
taken  on  demurrer,  when  it  appears  on 
the  face  of  the  bill,  but  is  not  too  late 
at  the  hearinff,  if  after  an  answer  no 
disclosure  is  obtained. 

Fheter  v.  Steaeey.  217 

13.  An  averment  of  fraud  in  the  sale 
of  a  promissory  note,  and  a  request  for 
a  discovery  of  facts  accompanying  the 
sale^  furnish  sufficient  muod  tor  juris- 
diction in  Chancery,  ana  the  proceedings 
once  properly  begun  there,  will  be  con- 
tinuea,  when  important  facts  are  thus 
disclosed,  and  the  subject  in  controversy 
is  one  proper  for  Chancery,  as  well  as  a 
Court  of  Law.     Fbater  v.  Swaeey.  217 

14.  A  delay  of  two  years  after  the 
completion  of  a  sale  alleged  to  have 
been  fraudulent^  and  of  one  year  after 
the  discovery  oi  the  fraud,  was  held  not 
to  bar  a  suit  for  a  rescission  of  the  sale. 

Smith  V.  Babeock.  246 
15.  A  bill  charging  falsehood  and 
fraud  in  a  sale,  as  to  the  exaggerated 
quantity  of  timber  on  land,  may  contain 
enough  to  justify  setting  the  sale  aside 
for  a  gross  mistake  in  the  quantity,  with- 
out setting  up  the  latter  as  a  specific 
and  separate  cause ;  but  it  is  better  to 
have  such  cause  stated  independently,  in 
order  to  give  clearer  notice  to  the  re- 
spondents, of  what  is  to  be  contested. 

Smith  V.  Babeock.  246 

EVIDENCE. 

1 .  A  document}  attested  by  the  cWk 
of  a  Court,  with  its  seal,  and  the  certifi- 
cate of  iu  presiding  Judge,  and  called 
an  '*  exemplified  copy,"  is  competent  ev- 
idence of  the  jucUment  described  in  it 
imder  the  Act  ofCongress  —  though  it 
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may  not  coafonn  to  the  mode  at  Com  • 
moQ  Law,  or  in  the  State  where  the  judg- 
ment was  rendered. 

Taylor  Y.  Carpenter.   I 

2.  The  force  and  effect  of  the'  judg- 
ment itself,  depends  on  other  prinaplet. 

Taylor  ▼.  Carpenter.   I 

3.  A  witness  may  testify  eenerally  as 
to  what  accounts  and  resnlts  of  sales 
were  rendered  to  him,  without  their 
being  produced  ;  but  he  cannot  gire 
their  respective  contents  without  produ- 
cing them,  if  called  for. 

Toy/or  ▼.  Carpenter.  1 

4.  Where  an  action  is  brought  for  a 
deceit  in  using  the  plaintiff's  trade 
marks  on  defendant's  goods ;  and  sell- 
ing them  as  and  for  plaintiff's,  evi- 
dence may  be  ofiered  of  any  number  of 
such  sales,  under  a  «nint  for  selling  on  a 
particular  day,  and  divers  others  between 
that  and  the  date  of  the  writ.  ^ 

Taylor  ▼.  CarperUer.  1 
6.  Evidence  in  such  a  case  of  «  usage 
abroad  and  in  England  to  use  such  marvs 
of  others,  when  aliens,  with  impunity,  is 
not  a  competent  defence  to  the  jury,  and 
such  a  usage  being  a  bad  one  and  not  in 
in  existence  here,  cannot  afiect  the  law 
here.  ^'^S^  ^*  Carpenter,   l 

6.  It  might  be  ofllered  in  mitigation  of 
vindictive  damages,  if  requests,  and  a 
long  delay  of  the  plaintiffs  to  prosecute 
after  knowing  the  wrong,  might  be  com- 
petent proof  to  show  their  acquiescence 
in  it,  but  could  be  no  absolute  bar  to  a 
recovery,  unless  eitending  to  the  period 
of  the  statute  of  limitations. 

Iktylor  V.  Carpenter.  I 

7.  In  a  motion  for  a  new  trial ;  be- 
cause an  official  letter  from  the  commis- 
sioner of  the  patent  office  on  an  official 
matter  was  admitted  as  evidence,  tend- 
ing to  prove  the  time  of  making  the 
invention,  there  is  some  analogy  to  jus- 
tify its  admission  after  proving  its  sig- 
nature as  official  oorrespondenoe,  and 
also  as  a  declaration  made  at  the  time 
containing  a  particular  act,  as  part  of 
the  res  g'CBUs;  and  though  its  compe- 
tency may  be  questionable,  if  subsequent 
evidence  m  the  progress  of  the  case  ren- 
dered it  unnecessary  to  prove  the  fact 
for  which  it  was  offered,  a  new  trial  will 
not  be  granted  on  account  of  its  admis- 
sion. Allen  V.  Blunt.  121 

8.  So  it  will  not  be  granted,  where 
parol  evidence  was  offered  of  the  con- 
tents of  a  former  letter,  and  rejected, 
because  no  satisfactory  proof  was  first 
furnished  to  the  Court  of  the  loss  of  that 
letter,  or  its  having  come  to  the  posses- 
sion of  the  opposite  party.  Courts  will 
receive  the  affidavits  of  either  party,  to 
establish  or  rebut  such  preliminary  facts, 
tobeprored  to  them.  Allen  v.  Blunt.  181 


9.  Letters  put  iu  the  post-office  are 
not  of  course  m  all  cases,  and  under  all 
circumstances,  presumed  to  have  been 
received,  though  putting  them  in,  may 
be  using  due  ailigence  as  to  notice  by 
the  holders  of  negotiable  paper.  But  in 
questions  of  fact  addressed  to  the  Court, 
to  lay  the  foundation  of  secondary  evi- 
dence of  a  written  paper,  such  a  letter 
will  not  be  presumeot  to  nave  been  re- 
ceived, merely  from  putting  it  in  a  post- 
office,  if  BO  answer  was  returned,  and 
the  partVi  to  which  it  was  addrnsed, 
makes  affidavit  it  never  came  to  hand. 

Allen  V.  Blunt.  ISl 

10.  A  former  vrdict  between  these 
parties  on  an  issue  out  of  Chancery  in  a 
Dill  in  which  an  injunction  was  prayed 
for  against  the  furtner  use  of  a  patent, 
and  a  trial  of  an  action  for  damages  for 
its  violation,  and  on  an  amended  specifi- 
cation, seems  not  to  have  been  a  trial  of 
the  same  matter,  and  if  it  was,  the 
former  is  not  a  bar  when  no  jndgnMut 
was  ever  rendered  on  that  verdict,  or  on 
the  merits  of  the  bill,  praying  an  iojuDC- 
tion,  the  hill  having  been  dismissed  on 
the  plaintiff's  own  motion. 

Allen  V.  Blunt.  121 

11.  Where  the  plaintiff  makes  out  a 
prima  facie  case  for  the  violation  of  bis 
patent,  and  then  the  defendant  goes  for* 
ward  to  prove  his  special  defence  under 
a  notice,  that  the  invention  had  been 
known  and  used  at  divers  places  by 
divers  persons,  it  is  right  to  instruct  the 
jury,  that  on  this  defence  it  is  the  duty 
of  the  defendant  to  turn  the  scales  of 
evidence  in  his  favor. 

Atten  V.  Bhtnt.  ISl 

12.  InhabiUnts  of  towns  in  this  Stale 
are  competent  witnesses  inactions  where 
the  towns  are  parties ;  and  their  confes- 
sions when  made  as  individulfls,  and  not 
in  the  capacity  of  agents  o^  officers  of 
the  town,  are  not  competent  evidence  to 
bind  the  town.  Hunter  r  Marlboro.  168 

FRAUD  AND  FRAUDULENT  CON- 
VEYANCE. 

1.  In  a  proceeding  in  equity  to  set 
aside  a  sale  of  land  for  fraud,  the  persoo 
who  was  most  benefitted  by  the  sale  is 
in  a  situation  to  be  suspected  of  it,  if  a 
fraud  was  actually  committed. 

Smith  V.  Babcod:  US 

2.  If  such  person  make  statemeots  as 
to  material  matters  connected  with  tne 
value  of  the  land,  and  which,  from  being 
more  within  his  private  knowledge,  or 
other  circumstances,  were  clearly  relied 
on  in  the  purchase,  and  they  tnm  out  to 
be  false,  the  sale  is  void,  whether  he 
believes  them  to  be  true  or  not. 

SmUh  V.  Babeoek.  M 
Z.  It  is  no  objection  to  rescinding  such 
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a  eontnctff  that  another  remedy  or  a  neTer  had  a  conveyance  from  the  tnis- 

gaaranty  may  exist  against  that  person  tees,  nor  made  one  to  the  other  company, 

alone,  now  become  insolvent,  but  not  SmJUh  ▼.  Babcock.  246 

against  the  other  respondents,  and  par-  7.  Where  this  person,  so  negotiating 

ticularly  if  fraud  be  the  grouna  assigned  the  sale  to  the  complainant,   keeps  a 

for  rescmding ;  or  that  the  complainant  part  of  the  notes  given  for  the  consid- 

had  an  opportunitjr  to  examine  the  land,  eration,  and  assigns  them  to  a  creditor 

and  one  of  his  friends  did  examine  it  of  his  as  collateral  security  for  a  pre- 

some  time  before  the  bargain  was  com-  vioas  debt,  or  for  a  debt  partly  new,  hut 

pleted,  if  -the  false   representations  of  not  iii  payment  or  satisfaction  of  it,  the 

the  person,  making  the  sale,  were  relied  note  is  open  to  anjr  defence  which  was 

on  as  to  details,  and  others  hired  by  good  against  it  in  his  bands, 

him,  unknown  to  the  examiner,  were  Smith  v.  Babcock.  24$ 

nniiing  in  statements  and  acts  likely  to  8.  More  clearly  is  this  the  case,  where 

misleul  {   and  more   especially  if  the  the  creditor  had  notice  of  the  considera- 

misrepreseaiatioosextenaed  also  toother  tion  of  the  note,  and  probably  had  in- 

mattera  than  the  timber   on  the  land  formation  of  the  exaggerations  and  mis* 

which  were  material,  and  were  not  at-  representations  practised, 

tempted  nor  offered  to  be  examined.  Smith  v.  Babcock,  246 

Smilh  V.  Babcock.  246  9.  Besides  the  points  settled  in  Smith 

4.  A  bill  charzittg  falsehood  and  fraud  v,  Babcock,  the  additional  ones  adjudged 
in  a  sale,  as  to  the  exaggerated  quantity  here  were,  that  if  a  party  himself,  in  the 
of  timber  on  land,  may  contain  enough  bill  to  r^cind  a  contract  for  fraud  in  the 
to  justify  setting  the  sale  aside  for  a  sale,  one  grplind  of  which  is  falsehood 
gross  mistake  in  the  quantity,  without  as  to  the  quantity  of  timber  on  a  town- 
setting  up  the  latter  as  a  specific  and  ship,  makes  an  examination  of  the  land 
separate  cause  ;  but  it  is  belter  to  have  before  the  purchase,  but  does  not  ^  into 
such  stated  independently,  in  order  to  details,  and  confides  for  those  in  the 
give  clearer  notice  to  the  repondents,  of  false  statements  of  the  person  negotia- 
what  is  to  be  contested.  ting  with  him,  and  of  his  age  its,  that 
Smith  V.  Babcock,  246  party  is  not  precluded  from  a  rescinding 

6.  Where  such  person  owned  in  com-  of  the  sale  (or  fmud,  however  he  might 
mon  with  others  an  undivided  share  of  the  be  for  a  mistake,  luthitt  v.  B<»bcock.  296 
land,  and  the  whole  title  of  it  had  been  10.  His  right  to  rescind  is  in  such 
Tested  in  two  of  the  number  in  trust,  for  strengthened,  if  there  was  falsehood  as 
the  rest,  and  those  two  had  agreed  to  to  other  material  matters  in  the  trade, 
sell  to  him  the  whole,  at  a  given  price,  not  offered  to  be  examined ;  nor  is  he 
and  be  bad  failed  to  make  payment  at  barred  from  his  remedy  against  some  of 
,the  time  agreed,  or  to  tender  it.  the  the  men  in  interest,  (who  received  his 
whole  title  was  not  in  him.  And  it  they  money  and  notes,)  by  an  agreement  in 
agree  to  allow  him  further  time,  and  he  the  nature  of  a  covenant  not  lo  sue 
seHs  for  more,  receiving  the  excess  for  some,  on  certain  oonditions«  which  have 
himflalf,  and  those  two  then  convey  to  been  complied  with, 
him,  he  Imving  conveyed  to  the  purcbas-  TuthiU  t.  Babcock,  296 
era,  and  receive  the  consideration  agreed  U.  An  expression  of  belief,  by  the 
from  the  purchasers  through  him  before  vendor  of  a  note,  that  the  maker  is  re- 
delivering the  deeds,  he  is  to  be  regarded  sponsible,  is  equivalent  to  an  assertion 
as  their  agent.  If  they  took  the  pro-  tnat  he  is  so,  if^  meant  to  be  so  under- 
ceeds  and  benefits  of  the  sale,  they  stood,  and  if  made  with  knowledge  that 
mnst  aid  him  to  refund  the  consideration  he  was  not  responsible, 
which  they  received.  Fhater  v.  Sitaaey.  217 
Smith  T.  Babcock.  246  12.  Where*  the  vendor  receives  value- 

6.  More  especially  is  this  the  case  ble  property  for  such  note,  and  no  pay- 

when  some  of  the  owners  in  common,  ment  is  made  for  part  of  the  price  except 

beside  the  person  negotiating  the  sale,  in  the  note,  the  owner  of  the  property  is 

united  in  the  false  representations  and  entitled  to  recover  that  part,  or  damages 

attempts  to  mislead,  by  making  similar  equal  to  it,  if  the  signer  of  the  note  was 

exaggerated  statements  as  to  the  timber,  worthless,  and  so  known  to  be  by  the 

and  in  forming  another   company,  in  vendor  of  the  note, 

which   thev  were  part  proprietors,  the  FhUer  w.  Swaaey.  217 

purchase  ot  themselves  at  a  still  higher  13.  A  special  agent  has  no  power  to 

rate  per  acre,  than  he  was  to  giye.  'i  his  go  beyond  what  is  confided  to  him,  in 

person  was  to  he  the  agent  to  sell  for  making  a  trade,  so  as  to  bind  his  princi- 

that  company,  and  at  the  same  time  was  ,pal  by  any  contract  he  thus  makes,  but 

represented  as  the  vendor  to  them  after  is  liable  for  himself.     Yet  a  contract 

bayingof  the  trustees, though,  infect, he  made  by  such  an  agent,  by  means  of 
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false  and  fraudalent  assertions,  is  Toid, 
and  may  be  rescinded,  or  damages  Rivea 
in  a  sail  against  the  priDcipal,  it*  the 
latter  receired  the  beneiits  and  proceeds 
of  it.  Fhater  t.  Suxisey,  217 

14.  Qicarre.  If  notes  are  sold,  which 
are  worthless,  and  the  purchaser  does 
not  specially  agree  to  take  the  risk, 
whether  he  may  not  recover  the  consid- 
eratioQ  paid  for  them. 

Poster  ?.  SwoKey.  217 

15.  If  the  creditors  of  a  failing  debtor 
meet  and  agree  to  take  an  assignment  of 
all  his  propertr  towards  paying  the 
debu  of  all,  ana  to  have  him  continue 
responsible  for  any  balance  ;  and  this  is 
carried  into  effect  by  taking  such  assign- 
p[ient  and  possession  of  the  property  ;  it 
is  valid  against  one  of  the  creditors,  who 
was  not  present,  and  brings  a  trustee 
process  against  the  agent  of  toe  creditors, 
who  has  charge  of  the  property. 

Adanu  ▼.  BlodgeU,  233 

16.  The  consideration  is.  good,  on  ao* 
count  of  the  trust  or  contract,  and  the 
presumed  assent  of  those  creditors  not 
expressly  dissenting.  —  Semble. 

Adams  ▼.  BladgeU.  233 

17.  But  here  it  was  clearly  good,  as  the 
creditors  actually  assenting  oad  claims 
exceeding  in  value  all  the  property  as- 
signed. AdooM  V.  Blodgett.  233 

18.  A  conve3rance  to  a  portion  of  one's 
creditors  for  a  full  consideration  is  valid 
at  Common  Law,  and  d  Jbrtiorit  a  con- 
vnyanee  to  all  of  them. 

Adams  v.  BiodgeU.  233 

19.  Such  a  oonvevance,  the  debtor 
agreeing  still  to  be  liable  for  the  balance, 
is  better  for  them  than  the  insolvent  law, 
and  cannot  be  considered  a  fraud  upon 
it.  The  insolvent  laws  have  repealed 
the  prior  act  in  Massachusetts  as  to  pre- 
ferring creditors,  but  do  not  abrogate 
all  conveyances  like  this  at  Common 
Law.  Adams  v.  Blodgttt,  233 

20.  The  present  creditor  can  now  come 
in  and  obtain  his  pro  rata  share  of  the 
property  assiffned  for  the  benefit  of  all, 
or  can,  for  the  usual  reasons,  have  the 
case  put  into  insolvency  under  the  stat- 
me,  and  the  property  thus  distributed. 

Adams  v.  BlodgeU,  233 

21.  But  the  proceedings  already  had 
are  valid  till  this  is  done. 

Adams  v.  BlodgeU.  233 

FRAUDS,  STATUTE  OP.   See  Mobt- 
GAOE,  23,  24.    Trust,  6,  7,  8,  II. 

INSOLVENT  LAWS. 

1.  The  want  of  a  seal  to  a  warrant  to 
a  messenger  in  proceedings  in  insolvency 
is  fatal  to  its  validity ;  and  the  master  in 
chancery,  upon  discovering  the  omission 
of  the  seal,  is  justified  in  treating  the 


whole  proceedings  as  void,  and  in  allow- 
ing a  new  petition  and  warrant. 

Perry  Manvfac.  Co.  v.  Brown,  449 

2.  The  debts  set  out  in  the  second 

Setition,  to  the  amount  of  two  hundred 
ollars,  are  presumed  to  be  the  same  re- 
ferred to  in  the  first  petition,  the  second 
bein^  a  substitute,  and  not  an  additional 
petition  for  a  new  case. 

Perry  Manufac.  Co.  v.  Brown,  449 

3.  The  warrant  of  the  messenger  and 
the  publication  in  the  newspapers,  under 
the  insolvent  law  of  Massachusetts,  di- 
vest the  debtor  of  his  estate,  so  that  title 
cannot  be  made  under  or  from  him,  after 
that  date,  by  attachment  or  trustee  suit. 

Perry  Manvfac.  Co.  v.  Broken.  449 

4.  The  creations  of  liens  or  titles,  by 
those  means,  are  eovemed  by  the  local 
and  State  laws,  when  no  acts  of  Con- 
gress or  articles  of  the  Constitution  con- 
trol. The  decisions  by  the  State  Courts 
sovem  the  construction  of  such  State 
laws.  Perry  Mannf.  Co.y.  Brown.  449 

6.  The  decisions  which  have  been 
macjp  by  the  Courts  of  the  United  States 
against  the  validity  of  insolvent  dis* 
charges  by  State  laws,  in  actions  on  con- 
tracts made  or  to  be  performed  out  of 
the  State,  and  prosecuted  in  those  Courts 
by  non-residents,  are  decisions  not  on 
the  formation  of  liens,  but  on  discharges 
from  them  and  from  contracts. 

Perru  Manvfac.  Co.  v.  Brown.  449 

6.  Sucli  decisions  rest  on  acts  of  Con- 
gress as  to  forms  of  process^  and  on 
clauses  in  the  Constitution  a^nst  State 
laws,  impairing  the  obligations  of  con- 
tracts, and  on  the  principle  not  to  give  ta 
State  laws  an  extra  territorial  operation. 

Perry  Manvfac.  Co.  v.  Brown.  4*9 

7.  where  the  insolvent  proceedings 
led  to  the  appointment  of  a  messenger 
of  a  valid  warrant  and  publication  ia 
May,  1846,  but  no  possession  taken  of 
the  estate  situated  in  Massachosetts,  nor 
actual  notice  to  a  holder  of  it  till  the 
24th  of  November  in  that  year ;  yet  a 
trustee  action,  in  which  the  writ 'was 
served  on  the  1 8th  of  June,  1846,  on  the 
holder  of  the  estate,  will  not  defeat  the 
inchoate  title  obtained  by  the  messenger 
in  May,  and  afterwards  on  the  18th  of 
June,  1846,  conveyed  by  him  to  the  as- 
signees. 

Perry  Manufac.  Co.  v.  Brown,  449 

8.  The  estate  m  the  present  case  bein^ 
situated  within  the  limits  of  Massachu- 
setts and  the  jurisdiction  of  her  Courts, 
it  is  not  exonerated  from  their  operation, 
nor  from  the  rule  that  the  title  to  it  is  to 
be  governed  by  the  lex  rei  sita. 

Perry  Manvfac,  Co.  v.  Brown.  449 

9.  Nor  does  it  come  under  any  excep- 
tion by  the  debtor's  residence  or  domicii, 
as  that  was  also  in  Massachusetts  ;  and 
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the  creditor  beiog  a  non-reeident,  and 
the  contract  payable  abroad,  and  the 
trustee  action  in  a  Court  of  the  United 
Slates,  does  not  make  the  estate  foreign, 
nor  the  laws  foreign  which  must  govern 
the  formation  of  the  lien,  or  the  transfer 
of  the  title. 

Perry  Mant{fac  Co,  ▼.  Brown,  440 

INSURANCE. 

1 .  Where  a  policy  in  the  body  of  it 
refers  to  representations  made  by  the 
assured,  and  proTides  that  they  are  to  be 
true,  or  the  insurance  is  void,  it  is  com- 
petent to  show  by  CTidence^  dehors  the 
policy,  what  the  representations  were. 

Qark  ▼.  7%«  Manufac.  Ina.  Co,  472 

2.  The  usual  printed  questions  and 
written  answers  as  to  cotton  manufac- 
tories, made  before  an  insurance  existed 
in  this  case,  as  to  this  establishment,  are 
presumed  to  be  those  referred  to,  imtil 
the  contrary  is  shown. 

Oark  ▼.  The  Manvfae.  ln»,  Co,  472 
^  3.  A  warranty  is  ecnerally  a  stipula- 
tion made  and  aescribed  in  the  policy  it- 
self, and  must  be  complied  with,  whether 
material  or  not ;  but  a  representation  is 
senerally  not  given  in  detail  in  the  policy, 
but  verbally,  or  in  a  separate  writing,  if 
the  property  he  situated  at  a  distance. 

Oark  T.  TJte  Maniifae.  Ina.  Co,  472 

4.  AAer  an  insurance  has  been  re- 
newed several  times,  in  new  names  often, 
but  for  the  same  party  largely  in  interest 
at  each  time,  and  no  new  representations 
are  filed,  and  it  is  applied  for  by  that 
party  as  agent,  and  for  a  continuance  or 
renewal  of  the  former  insurance,  this  is 
competent  evidence  to  show  an  adoption 
or  subsequent  assent  to  those  represen- 
tations,  as  being  what  is  referred  to  in 
the  policy. 

Clark  V.  The  Manufac.  Ina,  Co,  472 

5.  Where  a  material  fact  is  suppressed 
in  such  representations,  the  insurance  is 
avoided,  and  the  policy  does  not  aitach, 
whether  the  soppression  happens  by  neg- 
lect or  fraud. 

Oark  y.  The  Mant^ae.  In;  Co.  472 

6.  So  if  a  material  chanse  happens 
after  io  the  mode  of  using  the  property 
insured,  and  notice  of  this  is  not  givea 
to  the  insurer,  at  the  time  or  before  a 
renewal,  the  old  and  new  policy  both 
become  null. 

Clark  V.  The  Manufac.  Ina.  Co,  472 

7.  In  assumpsit  to  recover  for  a  loss 
by  fire  on  a  policy  of  insurance,  with 
counts  for  money  bad  and  received,  as 
well  as  on  the  policy,  the  plaintiff  is  en- 
titled to  recover  for  any  premiums  paid, 
where  the  policy  did  not  attach ;  but 
they  must  have  been  paid  by  the  same 
plaintiff,  and  within  six  years. 

Oark  V.  The  Manufac,  Int.  Co.  472 

47* 


8.  Where  the  representation  was,  that 
no  lamps  were  used  in  the  picking-room  of 
a  manufactory,  and  lamps  had  been  sus- 
pended and  occasionally  used  there  for 
several  years,  the  policy  did  not  attach. 
Lamps  so  suspended^  and  used  when 
needed,  must  be  considered,  in  common 
parlance,  as  used  all  the  lime,  and  not 
merely  when  lighted  up. 

dark  V.  The  Manufac,  Ins.  Co.  472 

9.  Neglect  in  trusting  to  the  memory 
of  an  agent,  rather  than  examining  the 
written  representation  on  file,  will  not 
prevent  a  recovery  back  of  the  premiums 
in  such  case ;  but  a  fraudulent  use  of 
lamps,  knowingly  contrary  to  the  repie- 
sentation,  woum  prevent  it. 

Oark  V.  7%e  ^fan^fac.  Ina.  Co.  472 

10.  Where  a  trial  was  had  on  the 
merits  to  recover  for  a  loss,  and  a  verdict 
was  ordered  for  the  defendants,  and  the 
claim  for  return  of  premiums  was  not 
triedf  but  was  moved  for  at  a  subsequent 
daj  m  the  term,  the  Court  considered 
this  as  virtually  a  motion  for  a  new  trial. 

Oark  V.  The  Mantfag.  Ins.  Co.  472 

1 1 .  After  argument,  the  new  trial  pro 
forma  was  allowed  ;  but  it  was  ordered 
that  the_  premiums  should  be  returned, 
on  condition  that  the  plaintiff  pay  the 
costa  of  the  first  trial,  ihe  defendants 
having  prevailed  in  the  chief  matter  in 
controversy,  viz.  their  liability  to  pay 
the  amount  of  ths  insurance. 

Oark  V.  The  Maiu^fac,  Ins.  Co,  472 

JURISDICTION. 

1.  If  a  declaration  is  for  money  had 
and  received,  (•iOOO,)  and  also  for  a  like 
sum  for  soods  sold  in  the  usual  form, 
and  the  plaintiff  is  describe  as  a  citizen 
of  Rhode  Island,  and  the  defendanu  as 
citizens  of  Massachusetts,  this  Court 
has  primd  facie  jurisdiction  in  the  case. 

Sroum  V.  Noyea,  75 

2.  If  at  the  trial,  the  plaintifi'^proves 
his  case  by  a  note  from  the  defendants 
to  a  third  person,  promising  to  pay  money 
to  him,  or  order,  and  proves  the  indorse- 
ment by  him  to  the  plaintiff,  this  Court 
still  has  jurisdiction,  if  the  oriffinal 
promisee  was  a  citizen  of  Rhode  Island, 
and  could  sustain  an  action  on  the  note 
without  its  being  assigned,  or  indorsed. 

Brown  v.  Noyea.  75 
8.  Where  in  a  bill  in  equity  the  com- 
plainants, and  part  of  the  respondents, 
are  described  as  of  one  State,  and  those 
of  the  respondents,  mi  whom  service  is 
made,  and  who  appear,  as  of  the  State 
where  the  suit  is  brought,  a  demurrer  to 
the  bill  for  want  ofjurisdiction  cannot 
be  sustained.  Heriot  v.  Davia.  229 

4.  The  case  will  proceed  against  the 
person  appearing  and  notified,  without 
prejudice  to  the  others,  where  their  in- 
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terests  can  be  torered  and  tried  sepa-  and  a  meinorandaiR  at  the  ^tom  of  the 

rateiy.                      Heriot  t.  Davis.  76  contract  called  the  machinenr  ctrflatexal 

6.  It  is  doubtfal,  whether  those  can  be  security  for  the  money  paid  lor  it  by  B, 

regarded  as  parties  who  are  not  sum-  and  in  the  contract  it  was  said  to  be  se- 

moned,  nor  appearing,  nor  asked  to  be  curity  for  the  advance  noade,  it  may  be 

snmmooed,  'unless  conditionally,  if  the  deemed  in  equity  a  debt,  thouffh  A  was 

Court  deem  it  proper.  said  to  be  "  at  liberty  "  to  pay  the  money 

Heriot  ▼.  Davis,  75  advanced.               Jumy  ▼.  wVUbwr.  371 

6.  If  a  want  of  jurisdiction  over  the  7.  This  contract  may  be  deemed  a 
case  comes  to  the  knowledge  of  the  mortgage  of  the  machinery  to  B  in  eqni- 
Court  in  any  way  before  trial,  thoush  ty,  and  A  aAerwarda  oould  not  seHit 
not  objected  to  by  the  proper  person,  the  legally  to  D  until  he  had  paid  B  all  the 
Court  will  not  proceed,  being  a  Court  of  debt ;  so  that  D,  knowing  the  dream- 
limited  powers.        Heriot  ▼.  Davis,  75  stances^  or  knowing  enough  to  put  him 

7.  As  to  jurisdiction  in  admiralty,  see  on  inquiry,  could  not  bold  the  machinery 
Admibaltt,  1,  2,  3,  6,  6;   in  £qnity,  without  paying  B  the  balance  due. 

see  Equity,  2,  3,  12, 13.  Ahny  ▼.  Wilbur.  371 

8.  Such  a  contract,  ttkough  a  mort- 

LAPSB  OF  TIME.    See  TausT,  9, 10.  gave,  need  not  be  recorded  in  order  to  be 

Shipping,  4.  ▼afid  between  the  parties  to  it,  or  those 

having  notice  of  it.    Possession  by  A  of 

LIEN.    See  Shippikg,  4,  6.  such  property,  which  had  not  beea  his 

before  the  mortgage,  is  not  within  the 

MORTGAGE.  policy  of  the  law  as  to  its  being  evidence 

1.  A  mortgage  of  a  vessel  is  valid,  of  fraud,  either  if  a  mortgage  or  not. 
though  not  recorded  till  the  assignee  of  Nor  is  the  machinery  under  such  a  con- 
the  owners,  alter  their  going  into  insol-  tract  in  the  control  and  disposition  of  A, 
vency,  receives  an  assignment  of  their  so  as  to  render  it  liable  for  his  debts  to 
property,  and  gives  public  notice  thereof,  others,  like  property  of  third  penons,  in 

LeUmd  v.  The  Medora,  92  the  power  and  disposal  of  bankrupts 

2.  It  is  not  fraudulent,  because  posses-  under  the  special  provisions  of  bankrupt 
sion  did  not  accompany  it,  wnen  hj  acts.  Almy  v.  Wilbtar.  371 
agreement  in  the  mortgage  an  immedi-  9.  A  bill  in  chancery,  asking  D  to 
ate  voyage  by  her  was  contemplated  to  account  for  such  machinery  and  iu  rents 
be  made  by  the  owners.  and  profits,  may  not  be  sustained  on  that 

LeUmd  v.  The  Medora,  92  ground,  though  it  may  be,  when  asking 

3.  And  though  a  part  of  the  consider-  also,  as  here,  a  discovery  also,  which 
at  ion  was  not  money  actually  advanced  succeeded  in  aeveloping  facts  important, 
for  the  voyage^  the  obligation  for  it  on  a  and  requested  that  D  should  redeem 
mortgage  is  still  good,  however  it  might  the  property  mortgaged,  or  restore  it, 
be  in  case  of  a  bottomry  bond.  and  the  rent  from  it. 

LeLand  v.  Tke  Medora,  92  Almy  v.  WtOmr,  371 

4.  A  declaration  is  not  good  in  a  writ  10.  The  statute  of  limitations  nlesded 
of  entry  to  foreclose  a  mortga^^e,  unless  to  it,  was  held  not  to  run  till  the  aeuiand 
counting  on  a  morteage,  and  using  words  by  B  on  D,  and  a  refusal  to  return  the 
to  show  that  a  foreclosure  is  desired  machinery ;  the  possession  having  been 
rather  than  possession  to  take  the  pro-  given  to  D  by  one  having  the  rieht  to  it, 
fits.                 Fiedler  v.  Carpenter.  21 1  and  no  tort  or  conversti^n  w^  elected  to 

6.    When  amended   in  proper  form,  be  considered  as  commuted  by  D  till  the 

von  tenure  is  a  bad  plea  to  such  a  de-  demand  and  refusal, 

daration,  whether  put  in  by  the  mort-  Almy  v.  JVUbur,  371 

gagor  or  anv  other  person  in  possession,  11.  A  or  D  have  a  remedy  against  B 

who  is  sueci.  Fiedler  v.  Carpenier.  211  'to  perform  his  contract  on  tendering  the 

6.  Where  B  promises  A  to  buy  ma-  balance  due,  and  B  may  have  relief  in 

chinery  of  C,  and  let  A  have  it  to  use  at  chancery  from  his  contract  to  convey, 

an  agreed  price  per  yard  for  cloth  made  unless  A  or  D  will,  within  a  reasonable 

by  it  at  A's  factory,  B  to  furnish  the  raw  time,  pay  the  balance  due  to  him. 

cotton,  and  credit  A  towards  payment  Almy  w,  IVUbur,  371 

for  the  machinery,  with  what  ine  cloth  12.  If  the  statute  of  limiutlons  run 

sells  for  beyond  that  price  and  expenses  ;  long  enough  to  bar  a  debt  secured  by  a 

it  is  not  at  law  a  mortgage  of  the  ma-  mortgage,  and  has  not  barred  a  bill  or 

chinery  by  B  to  A,  because  the  title  did  suit  as  to  the  property,  the  debt  is  pro- 

not  come  from  A  to  B,  and  their  agree-  tected  by  the  mortsaged  property,  and 

meat  was  not  made  at  the  time  A  got  his  will  not  be  barred  till  a  suit  for  that  is. 

title ;  hut  if  an  absolute  debt  from  A  to  Aimy  v.  Wilbur.  371 

B  existed,  to  be  secured  by  a  mortgage,  13.  Where  A  mortgages  land  to  B  to 
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indemBifv  him  aninst  an  iDcambraooe  creditor,  admitted  to  have  then  and  long 

on  other  land  in  mvor  of  S,  and  then  B  before  existed  between  them ;  and  by 

Gonreys  this  other  land  to  C  with  coren-  the  value  of  the  ])roperty  being  larger 

ants  against  incnmbranoes,  and  specially  than  the  consideration  advanced, 

agrees  to  redeem  that  one  to  S,  it  seems  BenUeu  ▼.  Phetp:  426 

that  C  is  entitled  to  indemnify  from  the  24.  These  are  each  admissible  for  this 

mortgiiged   premises,  if  he    has   been  purpose,  and  are  not  forbidden  by  the 

evicted  or  been  ohlised  to  pay  the  in-  statute  of  frauds  in  such  a  case, 

cumbranc^  to  S.   Upham  t.  Brooks.  407  Bentiey  v.  Phelps.  426. 

14.  His  rifht  to  this  is  strengthened 

by  bein;  assignee  and  grantee  oT  A  the  NEW  TRIAL. 

mortgagor;  and  these  enable  him  to  re-  I.  If  one  of  the  jury,  before  retiring, 

cover  possession  of  the  mortgaged  pre-  publicly  inquire  as  to  a  particular  fact 

mises  from  D,  an  assignee  of  B,  on  pay-  on  the  records  of  the  Court,  and  no  oh- 

ing  any  debt  from  B  to  D  secured  in  the  jection  being  then  interposed  by  counsel 

mortgage.            Upham  ▼.  Brooks,  407  on  either  side,  it  is  publicly  answered 

15.  But  when  the  mortgage  of  A  to  B  by  the  clerk,  it  cannot  be  taken  ad  van- 
has  been  assigned  by  B  to  1),  the  land  tage  of  by  a  motion  for  a  new  trial  after 
cannot  be  held  by  D  against  third  per-  &  verdict  is  returned.  ii//en  t.  Blunt.  I2i 
sons  entitled  to  redeem  for  any  sum  due  2.  Damages  in  cases  of  this  kyid  and 
from  B  to  D,  and  not  included  in  any  of  torts,  where  the  jury  passed  on  them 
mortga|e.            Upham  y.  Brooks.  407  fairly  and  legally,  will  not  be  considered 

16.  If  B  has  become  insolvent,  and  a  excessive,  unless  they  clearly  exceed 
remedy  against  him  on  his  covenant  what  is  necessary,  to  indemnity  the  pa> 
would  be  worthless,  yet  C,  if  taking  the  ten  tee  ;  and  a  Court  will  not  set  aside 
land  mortga^d  by  A  to  B,  should  obtain  &  verdict  for  such  excess,  unless  large 
releases  to  Bon  his  covenants  to  C  and  and  palpably  unreasonable.  When  a 
others,  or  file  a  good  bond  of  indemnity  motion  tor  a  new  trial  is  not  drawn  up 
against  them.     ^Upham  v.  Brooks.  407  for  some  weeks,  and  the  counsel  dis- 

17.  D  is  a  trustee  of  this  land  to  in-  agree  as  to  some  of  the  rulings  made,  the 
demnify  against  the  incumbrance  to  S.  Court  roust  settle  the  differences,  and 

Upham  V.  Brooks.  407  will  not  award  a  new  trial  on  account  of 

18.  In  this  case,  I)  in  possession  must  them,  if  no  injustice  seems  on  the  whole 
imy  rents,  when  they  oaght  to  have  been  ose  to  have  been  done  by  the  verdict, 
received,  whether  actually  collected  or  AJten  v.  Blttnt.  121 
not.                     Upham  v.  Brooks.   407  3.  Nor  when  such  is  the  result  will 

19.  Qiuere,  if  liable  for  rants  received  the  Court  allow  a  new  trial,  if  the  coun- 
by  a  previous  occupant.  sel  believe  that  in  his  argument  he  ex- 

Upham  V.  Brooks.   407  pressed  a  wish  for  the  Court  to  instruct 

20-  When  a  debt  or  liability  secured  the  jury  on  some  points,  and  it  was  not 

by  a  mortgage  has  been  discharged  by  done,  but  furnished  no  written  list  of  the 

the  mortgagor  or  his  assigns,  the  mort-  instructions  desired,  nor  stated  verbally, 

gagee  and.  his  assigns  are  trustees  to  after  the  charge  was  through,  and  be- 

make  a  re-conveyance,  and  a  Court  of  fore  the  jury  retired,  that  any  point  had 

Equity  will  enforce  one.  been  omitted,  or  any  further  directions 

Upham  V.  Brooks.  407  were  desired.            'AJUcn  v.  Blunt.  121 

21.  Alt  privies  in  title  and  interest,  as  .  4.  It  is  not  the  duty  of  the  Court  to 
welt  as  the  mort^j^r,  have  a  right  to  instruct  the  jury  on  abstract  or  irrele- 
redeem.               Upham  v.  Brooks.  407  vant  questions,  but  only  such  as  arise  on 

22.  Whether  a  decree  could  he  entered  the  evidence  in  the  case  ;  and  though, 
for  any  surplus  of  rents,  &c.  received,  u  general  rules,  new  trials  are  grantea 
qtuere.                  Upham  v.  Brooks.  407  for  the  admission  of  evidence  not  cora- 

23.  Where  a  deed  is  absolute  on  its  peteot,  or  the  rejection  of  what  is  legal, 
face,  it  is  competent  to  show,  in  a  bill  or  for  a  misdirection  in  point  of  law,  vet 
in  equity,  that  it  was  a  mortgage,  by  by  well  established  exceptions,  in  the 
proving  confessions  of  the  grantee  that  exercise  of  a  sound  discretion,  itiis  is  not 
It  was  a  mortgage,  and  that  a  deed  of  to  be  done,  if  in  the  course  of  the  trial 
defeasance  was  to  be  given  and  filed  the  evidence  became  immaterial,  or  on 
with  it,  so  as  to  constitute  the  transac-  the  whole  case,  notwithstanding  some 
tion  a  mortgage  ;  by  proving  receipts  of  erroneous  ruling  or  instruction,  the  ver- 
money  subsequently  from  the  grantor  diet  does  not  seem  to  have  been  infiu- 
and  her  representatives,  for  interest,  and  enced  bv  them,  or  to  be  against  the  jus- 
in  amounts  corresponding  to  interest  tice  of  the  cause.  Alien  r.  Blunt.  121 
rather  than  rent ;   by  possession  long 

after  the  conveyance   retained  by  the  NONSUIT. 

grantor  ;  by  the  relation  of  debtor  and  1.  In  cases  at  law,  as  in  chancery  or 
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admiraUr,  the  prosectttiag  party  ooold  2.  Bot  this  presumption  msj  be  rebat- 

of  right  become  nonsuit  in  the  original  ted  by  evidence,  and  if  so,  it  should  be 

court,  on  payment  of  costs,  at  any  time  submitted  to  the  jury  when  requested  to 

before  the  case  was  ready  and  opened  decide  as  a  fact,  whether  the  last  letten 

for  trial,  and  some  pertinent  endence  issued  for  the  same  invention, 

offered,  so  that  the  merits  could  be  as-  AUen  r.  BlutU.  121. 

certatned  and  decided  ;  but  after  that,  3.  Under  the  acts  of  1836  and  1839, 

he  could  not  become  nonsuit  so  as  not  to  the  earliest  invention  is  to  prevail  over 

be  barred,  unless  the  opposite  party  con-  any  subsequent  one,  unless  it  was  al- 

sented,  or  the  Court  for  sufficient  reason  lowed  to  go  into  public  use,  or  be  on 

gave  leave.    Such  reason  might  be  sur-  sale  for  two  years  before  taking  out  a 

prise,  or  unexpected  absence  either  of  patent,  in  all  trials  where  no  point  is 

witnesses  or  counsel.  made  of  a  subsequent  inventor  having 

Fhlg^er  V.  I%e  Robert  G.  Suew,  631  perfected   and    patented  his  invention, 

2.  Formerly  a  nonsuit  could  be  of  while  the  other  neglected  to  use  due  dil- 
right  by  the  plaintiff  at  any  time  before  igenoe  to  complete  his. 

judgment,  and  now  in  some  Stales  at  AUen  r.  Btunt.  121 

any  time  before  verdict.    Bot  the  first  4.  An  invention,  to  he  valid  as  the 

Save  undue  advantage  to  plaintiffs  over  first,  must  be   seasonably  reduced   to 

efendants,  and  is  not  the  law  now  in  Eng  practice,  and  pot  in  use. 

land.    Nor  can  this  Court  order  a  non-  AUen  v.  Blunt.  121 

suit,  unless  as  a  penalty  for  not  obeying  ^  6.  A  patentee,  who  nses  certain  words 

some  rule.    If  the  plaintiff  object,  and  in  his  specification,  and  then  takes  oat 

has  offered  any  evidence  proper  to  be  an  amended  one,  omitting  them,  is  not 

weighed  by  the  jury,  the  corresponding  estopped  by  those  words,  after   being 

test  is  in  each  the  same.  thus  withdrawn.       AJUen  ▼.  BhaU.  121 

PoUrer  v.  Ike  Robert  G,  Shaw,  681  6.  A  motion  for  an  allowance  of  a  bill 

3.  In'an  Appellate  Court^  after  a  case  of  exceptions,  under  the  aathorityj^iTen 
is  entered,  the  original  plaintiff,  who  is  by  the  patent  act  of  this  Court  m  all 
appellant,  and  recovered  lodrment  below,  cases  under  it,  where  it  seems  "  reason- 
but  not  for  so  much  as  he  desired^  can-  able,"  in  order  to  enable  the  parties  to 
not  become  nonsuit  without  prejudice  on  carry  questions  contained  in' it  to  the 

Biyroent  of  costs,  if  the  defendant  object.  Supreme  Court,  when  the  damages  are 

ut  when  the  appellant  declines  to  pro-  less  than  t2000,  ought  to  be  granted  in 

secute   his   appeal    further,  the  Court  the  exercise  of  a  sound  discretion ^  as  to 

should  give  judlirment  on  the  merits.  cases  involving  points,  which  arise  in 

Fh^^  V.  3%e  Robert  G.  Shaw,  631  the  construction  of  the  patent  law  itself, 

4.  This  course  is  proper  in  an  appeal  where  those  are  important  in  their  char* 
in  admiralty,  and  in  all  other  Appellate  acier  and  really  doubtful,  bot  as  to  no 
Courts,  where  a  judgment  can  be  ren-  cases  involving  points  of  a  difierentchar- 
dered  in  chief  on  the  merits.  acter.                       Allen  v.  Blunt,  121. 

Fifl^er  V.  The  Robert  G.  Shaw,  631  7.  Where  A  owns  the  patent  right  to 

5.  It  is  especially  proper  in  such  cases,  a  planing  machine,  and  copveys  to  B 
if  the  evidence  is  in  writing,  and  comes  the  authority  to  use  one  in  a  certain 
up  with  the  case,  as  the  Court  has  full  county,  B  may  erect  as  well  as  use  that 
means  then  to  render  lud^ment  on  the  one,  so  he  may  build  and  use  another  in- 
merits,  if  the  plaintiff  cieclioes  to  prose-  stead  of  it,  but  not  both  at  one  time, 
cute  the  appeal  further.  Woodieorth  v.  CurtiM.  624 

Folger  V.  The  Robert  G.  Suae.  631  8.  When  the  term  expires,  that  ma- 

6.  But  if  the  evidence  does  not  come  chine,  then  in  use  under  the  conveyance 
np  in  writing  in  the  record,  or  has  not  from  A,  may,  without  any  new  license 
yet  been  filed  in  the  Appellate  Court,  or  ^^rant,  he  emploved  till  it  wears  out 
the  judgment  below  must  oe  the  guide,  or  is  destroyed,  either  by  B  or  his  as- 
and  be  affirmed.  signs,  notwithstanding  A  has  obtained 

Folder  V.  The  Robert  G,  iS%mo.  631  an  extension  and  renewal  of  his  patent 

7.  It  18  primd  facie  right  till  shown  right.  Woodworth  v.  Curtit.  624 
to  be  wrong. 

Jihl^er  V.  ITie  Robert  G,  Stow,  631  PARTITION. 

Where  A  was  tenant  in  tail  of  one 

PATENT.  undivided  half  of  a  tract  of  land  under  a 

1.  A  renewal  of  a  patent  by  the  com-  will,  and  B  tenant  in  fee  of  the  other 

missioner  with  an  amended  specification,  half,  and  a  partition  is  made  lietween 

is  presumed  to  have  been  made  legally,  them,  and  mutual  release  signed,  it  binds 

that  is,  to  correct  a  mistake  or  inaHver-  only  during  the  life  of  A  ;  and  when  C, 

tence,  and  for  the  same  invention.  the  heir  in  tail,  after  the  death  of  A, 

Allen  V.  Blunt,  121  sues  for  the  tract,  or  a  part  of  it,  he  is 
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entilW  to  recoTCT  an  tindivided  half  in  RELEASE.    Sec  Pahtitiok. 

it.    Those  holding  under  B  may  claim  ___^---- 

his  oriffinal  half,  as  the  conveyance  to  SHlPrirMti.                         ■,     nk    , 

B   bSng  void  on  the  death  of  A,  1.  Wherea  vessel  was  under  fifty  tons 

the  release  hy  B  should  also  be  void  as  burthen,  and  not  engaged  in  the  foreim 

TCStine  on  the  other  for  its  consideration,  trade,  or  m  the  coasting  trade  out  of  the 

^Semble            Buxton  v.  Bowen.  365  State,  but  with  a  license  was  employed 

ocnwie.            *^  .^  carrying  and  laying  stone  during  sum- 

„     ,»                   TkT mer  in  Cluincv  River  and  Massachusetts 

PAYMENT.    See  PaonissoRY  Notb,  ^^^  .^'?^  douhiful  whether  her  employ- 

1.  ment  was  of  that  maritime  character 

^,^,^     «      T>        -    1    ft    I  c  which  would  render  the  vessel  liable  for 

PLEADING.    See  EauiTY,  1,  9,  16.  ^          Packard  v.  The  Louisa.  48 

Rbal  Actxoks,  I.  2.  If  a  person  is  hired  on  board  of  her 

by  the  master,  who  has  chartered  the 
vessel  of  all  the  owners  at  a  fixed  pro- 


!«..«  .M  j/».*  ..,  — M .-  stronflreyt- 

,^w  MM*..  Jcnce  thai  the  contract  was  ongmally 

Taylor  v.  Carpenter.  I    ^.^^^  ^j^^  master  alone,  and  not  intended 

to  bind  the  owners  as  such,  or  the  vessel. 

_^  awn  ^  •  ^  Jk 


PROMISSORY  NOTES.  Packard  v.  The  Louisa.  48 

I.  A  promissory  note  in  good  evidence,  s.  This  presumption  is  strengthened 
under  tke  money  counts,  in  a  suit  by  an  jf  the  person  was  thus  hired  and  em- 
indorsee  as  well  as  by  the  payee,  and  ployed  to  load  and  unload,  and  lay  the 
entitles  him  to  recover,  unless  rebutted  stone,  as  well  as  to  navigate  the  vessel, 
by  oovnter  evidence.  instead  of  signing  ship{>ing  articles,  and 

Broum  v.  iVoyes.  76    being  employed  exclusively  in  marine 
a.  In  MassachasetU  and  the  Courts  of   duties.    The  usage  of  a  port,  in  such  a 
the  United  States,  such  a  note  is  not  re-    case,  has  some  influence.  ^ 

nitled    as  a  merger   of  the   origmal  Packard  v.  1%e  Louisa.  48 

consideration  ;  but  if  the  conditions  at-  4.  a  delay  to  institute  proceedings 
taehed  to  the  payment  of  that  consid-  against  the  vessel  for  waecs  for  ihree 
emtion  have  not  been  complied  with,  yejjpg  after  they  became  due  from  the 
or  followed,  it  is  doubtful  whether  the  master,  under  the  above  circumstances 
piaintifi'  can  recover  on  the  general  ^nd  contract,  and  when  in  the  mean  time 
oounto ;  and  if  any  conditions  are  in  the  gome  of  the  owners  had  changed  and 
note,  they  are  presumed  to  have  been  in  become  insolvent,  exonerates  her  from 
the  original  liability,  and  a  recovery  ijjg  lien  for  wages.  ^  ,  .  .  ,^ 
oould  not  be  had  on  the  note  any  more  Packard  v.  The  Lomsta.  48 

than  on  the  original  consideration,  with-  5,  There  is  no  fixed  lime  for  liens  to 
out  a  compliance  with  them.  expire,  which  exist  at  Common  Law, 

Brown  v.  Noyes.  76  except  the  lime  of  parting  with  the  pos- 
3.  Ifoneof  these  terms  or  conditions  session,  and  none  in  maritime  hens, 
be  a  credit  of  six  months,  and  the  time  ^here  possession  docs  not  exist  with 
had  expired  before  suit,  it  will  not  defeat  ,hem  exclusively,  except  the  end  of  the 
a  recovery  on  the  general  counts ;  and  ^ext  voyage,  or  the  inierveniion,  after  it, 
no,  if  one  of  them  was,  that  the  money  of  rights  by  third  persons  without  notice, 
was  payable  at  either  of  the  banks  in  '  Packard  v.  7%e  Louisa.  48 

Boston,  such  a  clause  in  a  note  does  not  g.  Where  A  takes  a  charter-party  of  a 
exonerate  the  maker  from  paying,  as  if   yessel  for  a  voyage  to  Cuha  and  back,  at 

Ssneral  in  iu  place  of  payment,  unless    ^qq  pg^  month,  payable  three  days  after 
e  proves  that  the  money  was  got  ready    her  return,  the  owners  furnishing  officers, 
by  nim  at  the  time  and  place  mentioned,    crew,  and  provisions,  he  has  a  right  to 

Brown  v.  Noyes.  76    load  the  vessel  himself,  or  allow  others 

to  do  it,  under  express  contract  with 
ni?4T     ACTIONS  faim.  Perkins  Y.  HUl,   16B 

To  molt  real  actions,  non  tenure  is  7.  In  such  case  no  implied  promise  or 
i-n  w««Rnh.iStt8  a  irw^  plea  either  in  obligation  seems  to  arise  in  others,  who 
barK'S;?h?^^  make  such  contract  with  him,  to  pay 

and  in  Engffi  is  gc^  only  in  abate-  freight  to.the  captain  or  owners,  but  any 
and  in  ^^^'''''^J^^  Carpenter.  211    liens  or  implieJ  obligations,  which  aie 
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raised,  were  to  him,  or  in  hit  behalf,  in  pertj  a^inst  frauds  and  wroofs  is  dne, 

aid  of  the  express  cod  tract  with  him.  and  is  lUSt.         Taylor  y.  Carpenter,  1 

Perkins  ▼.  HiU.  158  8.  When  the  marks  to  his  goods  are 

8.  More  especially  is  this  the  case,  used  by  others,  and  sold  by  them  on 
when  at  the  bottom  of  the  charter-party  their  gocxis,  as  and  for  his,  it  is  a  wrong, 
is  a  memorandum,  stipulating  by  the  and  he  is  entitled  to  recover  to  the  extent 
hirer  of  the  vessel,  that  the  captain  or  of  his  damsges  by  the  loss  of  sales,  and 
owners  may  collect  the  freights  on  the  their  profits.  Taykr  w  Carpenter,  I 
▼oyage  back,  towards  pajrment  of  the  3  He  is  entitled  to  that  extent,  though 
sum  due  from  the  hirer  in  the  charter-  the  articles  sold  as  and  for  his  were  not 
party ;  and  the  freight  now  in  dispute  is  inferior  in  quality  to  bis. 

on  goods  carried  out,  and  not  back.  TUyilor  ▼.  Girpenter,  1 

Perkins  r.  Hill,   158  4.  It  is  not  a  bar  to  such  a  suit  that  a 

9.  A  bill  of  lading,  taken  from  the  remedy  is  not  reciprocally  allowed  like 
captain  by  him  who  makes  the  contract  this  to  aliens  in  the  ooootry  to  which  he 
for  freight  with  A,  and  containing  no  belongs.  Taylor  ▼.  Carpenter.  1 
express  promise  or  condition  to  pay  5.  rTor  is  the  remedy  in  this  case 
freight  to  any  particular  person,  does  not  obliged  to  be  pursued  by  taking  out  a 
chance  the  obligation  as  to  freight  nn-  patent  for  his  marks  under  the  patent 
der  the  special  contract  to  pay  it  to  A,  laws.  Taylor  r.  Carpenter,  1 
but  is  taken  as  evidence  of  property,  to  6.  Evidence  in  such  a  case  of  a  usage 
be  forwarded  to  the  consignee  in  Cuba,  abroad  and  in  the  alien's  own  country  to 

Perkins  v.  HUl.   158  use  such  marks  of  others  when  aliens, 

10.  The  consignee  there  may  be  liable  with  impunity,  is  not  a  competent  de- 
for  freight  before  the  goods  are  deliv-  fence  to  the  jury,  and  such  a  usage  being 
ered ;  but  it  is  to  A.  ana  not  the  captain,  a  bad  one  and  not  in  existcooe  here,c8ar 
unless  as  agent  ana  in  behalf  of  A,  ana  not  affect  the  law  here. 

that  lien  is  lost  by  the  delivery  of  the  ^^^f^  ^*  Carpenter,  i 

article  to  the  consignee.  7.  It  m*gbt  be  offered  in  miugation  of 

Perkins  r.  HHU,  158  rindictive  damages,  if  requested,  and  a 

1 1 .  A  lien  exists  on  the  vessel  for  re-  long  delay  of  the  plaintiJm  to  prosecute 
pairs  made  and  supplies  furnished  when  after  knowing  the  wrong,  might  be  corn- 
she  is  a  foreiffo  vessel.  Bat  it  is  doubt-  potent  proof  to  show  their  acquiescence 
ful  whether  this  lien  is  to  lie  considered  in  it,  but  could  be  no  absolute  bar  to  a 
as  relied  on,  if  the  vessel  is  allowed  to  recovery,  unless  extending  to  the  period 
sail  without  its  being  enforced  ;  and  in  of  the  statute  of  limitations. 

case  of  a  foreign  vessel  without  ukiog  Taylor  v.  Carpenter.  1 
any  express  hypothecation  of  her  from 

the  master,  where  the  person  making  TRUST. 

such  repairs  and  advances  is  the  con-  1 .  Where  A  while  in  prison  conveyed 

sienee  of  the  owners,  and  takes  for  his  to  B  his  fiirm  worth  near  82000,  for  the 

debt  a  bill  of  exchange  by  the  master  on  consideration  of  8250,  and  took  the  poor 

the  owners,  allowing  sixty  days'  credit,  debtors'  oath,  and  continued  in  posMf- 

Under  these  circumstances,  if  he  permits  sion  of  the  him  for  many  years,  till  his 

the  vessel  to  depart,  and  to  make  a  se-  death,  it  is  primd  fade  evidence  of  a 

oond  voyage  before  attempting  to  enforce  trust  between  A  ana  B. 

the  lien  on  the  vessel,  and  refrains  for  Hunter  v.  MarJbero,  158 

one  month  after  the  bill  is  due  to  collect  S.  But  being  a  trust  to  defraud  credi- 

it  of  the  owners,  then  in  good  credit,  it  is  tors,  a  Court  of  Equity  will  not  lend  its 

decisive  evidence  that  tHe  lien  has  been  aid  to  enforce  such  a  trust, 

waived,  and  if  it  once  existed,  he  is  not  Hunter  v.  Marlboro.  168 

then  permitted  to  sustain  the  lien  on  the  3.  If  B,  after  some  years,  execute  the 

Tessel,  though  ofieriug  to  return  the  bill  trust  by  receiving  payment  of  what  he 

of  exchange.  advanced,  and  conveying  the  farm  to  G, 

Leland  v.  7%e  Medora,   92  at  A's  request  and  for  A's  benefit,  to 

borrow  more  money,  it  is  questionable 

STATUTE  OF  FRAUDS.    See  Mobt-  whether  the  original  fraud  can  be  oh- 

OAGB,  23,  24.    TausT,  5,  7,  8,  11.  jected  to  the  enforcement  of  this  new 

trust  in  C.        Hunter  v.  Marlboro.  168 

TRADE  MARKS.  4.  But  if  C  gave  back  to  B  a  defea- 

1.   An  alien  friend   can  bring  here,  sance,  renderinir  the  conveyance  to  C  a 

when  injured,  any  personal  action  which  mortgage,  and  C  assigns  his  interesu  to 

a  citizen  can.     And  though  he  is  not  D,  it  must  be  proved  distinctly  that  C 

admitted  to  the  same  political  and  muni-  and  D  recognised  the  estate  to  be  held  ia 

cipal  rights,  which  citizens  are  entitled  trust  by  them  for  A,  and  in  such  manner 

to,  the  protection  of  his  person  and  pro-  as  to  take  it  out  of  the  statute  of  fmudSi 
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or  it  coald  not  be  enrorced  as  between  for  neglect  in  repairing  a  highway,  un- 

them  and  A.     Hunter  v.  Marlboro,  168  der  the  statute  of  Rhode  Island,  is  pnro- 

6.  Long  possession  by  A^  receiTing  bably  not  necessary  before  suit ;  it  being 

interest  from  him,  the  sum  paid  by  them  not  required  in  connection  with  the  stat- 

heing  much  below  the  value  of  the  farm,  ute  rendering  towns  liable  for  such  neg- 

and  any  writing,  such  as  a  receipt  or  lect,  and  being  applicable  in  its  terms 

bond  recognising  A's  rights  as  a  mort-  rather  to  claims  ex  contractu  than  ex 

gagor,  are  competent  cTidence  to  show  delicto.                HuU  ▼.  Richmond,  337 

this  trust.         Hunter  v.  Marlboro.  168  3.  And,  if  necessary,  it  is  sufficient  if 

6.  Where  the  town  purchased  the  farm  staling  when,  how,  and  where  the  injury 
with  such  a  trust  existing,  if  all  the  happened,  without  estimating  its  amount, 
written  eyidences  of  it  were  given  up  by  HuU  v.  Richmond.  337 
A  to  be  cancelled,  and  he  made  a  new  3.  Use  of  a  road  for  more  than  twenty 
ac^reement  with  the  town  to  provide  him  years  is  evidence  of  its  being  a  public 
with  other  buildings,  and  let  him  have  highway,  especially  if  yearlv  repaired 
a  portion  of  the  fiirm,  the  former  trust  during  that  time,  and  included  within 
is  extinguished.    And  if  the  town  fail  the  limits  of  surveyors'  warrants. 

to  fulfil  all   the    new   agreement,   the  HuU  v.  Richmond.    337 

former  trust  does  not  remain,  but  the  4.  Its  width,  in  such  case,  where  not 

remedy  of  A  is  at  law  for  damages,  or  fenced  out  on  1>oth  sides  as  a  road,  will 

in  chancery  for  a  specific  performance  of  extend  the  usual  distance  each  side  from 

such  part  of  the  new  agreement  as  re-  the  travelled  path, 

mains  unfulfilled-  HuU  v.  Richmond.  337 

Hunter  v.  Marlboro:  168  5.  When  an  action  for  damages  on 

7.  It  is  competent  evidence  of  the  new  such  a  road,  by  neglect  to  keep  it  in 
agreement  ana  its  contents,  to  show  what  repair,  is  brought  on  a  statute,  tiie  last 
the  parties  said  and  did  on  the  subject  must  be  followed  strictly ;  and  in  this 
near  the  time  when  the  statements  were  State  no  remedy  has  been  held  to  exist  at 
made  to  agents  of  the  other  side  and  not  Common  Law.  HuU  v.  Richmond.  337 
denied ;  and  when  the  acts  are  natural  6.  If  the  neglect  to  repair  is  averred 
and  consistent  with  the  idea  of  such  a  to  be  on  the  sides,  and  without  the  trav- 
new  agreement.  Hunter  v.  Marlboro.  168  eiled  path,  and  to  be  injurious  in  turning 

8.  So  are  such  acts  evidence  of  its  out  to  go  by  a  team  with  a  cart-load  of 
performance,  in  part  or  in  full,  as  the  wood^  the  plaintiff*  mu6t  show  that  he 
ease  may  be ;  and  if  showing  only  the  exercised  due  care  in  turning  out  and 
former^  it  takes  the  agreement  out  of  the  passine  by,  and  that  the  damage  arose 
operation  of  the  statute  of  frauds,  in  a  frdm  the  want  of  proper  attention  bv  the 
Court  of  Equity  ;  and  the  residue  of  it  town  to  the  sides  of  the  road,  and  not 
will  be  enforced  by  decreeing  a  specific  from  himself  or  some  independent  acci- 
performance,  if  no  other  obstacle  inter-  dent.  HuU  v.  Richmond.  337 
yenes.               Hunter  y.  Marlboro.  168  7.  A  town  is  not  obliged  to  make  the 

9.  Length  of  time  constitues  no  objec-  sides  of  all  its  roads  passable  with 
tion  to  a  specific  perfomance,  if  not  wheels,  with  safety  and  convenience; 
pleaded  in  the  answer,  and  the  condi-  but  it  must  have  so  much  of  them  pass- 
tion  of  the  parties  and  property  remains  able,  as  not  to  delay  travellers,  or  en- 
substantially  the  same  in  this  respect,  danger  them,  in  getting  by  at  places  not 
and  the  party  in  default  has  conducted  very  remote  or  very  inconvenient, 
during  the  time  as  if  the  other  party  was  auJU  v.  Richmond.  337 
entitled  to  have  this  further  performance.  8.  The  nature  of  the  country,  rough 
Such  a  conveyance  might  also  be  ordered  and  hilly,  or  smooth;  the  amount  of 
on  an  injunction  to  oniet  so  long  a  pos-  travel ;  tne  places  near,  on  which  car- 
session,  as  in  a  bill  of  peace.  riages  could  be  turned  out ;  and  the  or- 

Hunter  r.  Marlboro.  169  dinarjr  care  exercised  usually  by  towns 

10.  Length  of  time,  pleaded  against  on  this  subject,  must  fix  wnetner  this 
the  enforcement  of  a  trust  in  real  estate,  town  was  guilty,  in  this  instance,  of 
would   avail  if  the   trustee  has  been  culpable  neglect  or  not. 

openly,  publicly,  and  constantly  in  pos-  HuU  v.  Richmond.  337 

session,  and  denying  the  trust  during 

twenty  Years. ,  Hunter  y.  MarU>oro.  168  WHALING  VOYAGE. 

11.  What  evidence  takes  an  agree-  l.  Theownersof  a  vessel  in  a  whaling 
ment  as  to  lands  out  of  the  statute  of  voyage,  where  they  and  the  crew  are 
frauds,  and  what  shows  a  resulting  trust,  shareholders,  in  certain  agreed  portions 
considered.      Hunter  v.  Marlboro.  168  in  the  care[o,are  trustees  to  manage  and 

dispose  of  it  for  the  benefit  of  ail  con- 
WAV,  cerned.  The  title  is  in  them,  but  the 
1.  A  notice  to  a  town  to  pay  damages  interest  in  the  proceeds  belongs  to  the 
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shareholders.  They  are  not  like  common 
carriers  for  others,  liable  for  robbery,  as 
the  property  is.  in  a  large  proportion, 
their  own,  and  toere  is  no  danger  of  col- 
losion  with  highwaymen  and  pirates; 
but  as  trustees,  or  co-partners,  or  direc- 
tors in  a  company,  when  they  are  joint 
stockholders,  or  aepositaries  or  pnvate 
carriers,  they  are  responsible  for  only 
ordinary  care  in  selecting  agents,  and 
carrying  the  car^.        Joy  ▼.  AUen,  303 

2.  They  are  liable  at  law  in  an  action, 
if  not  otherwise,  for  ordinary  care  in 
selecting  a  master,  and  prosecuting  him 
for  misbehavior,  and  in  storing  or  selling 
the  cargo.  Joy  y,  AUen,  303 

3.  Owners  of  Tessels  are  generally 
responsible  for  the  misconduct  of  the 
master  committed  in  their  business,  to 
third  persons  or  strangers,  but  are  not  so 
liable  to  their  cestui  que  trusU^  or  co- 
partners, or  joint  shareholders,  if  using 
due  care  in  selecting  him. 

Joy  ▼.  AUen,   803 

4.  The  roaster  of  a  Tessel  may,  in 
certain  exigencies,  to  obtain  supplies  or 
repairs,  hypothecate  or  sell  the  vessel 
and  cargo,  but  the  necessity  for  it  must 
be  clearly  shown  before  it  can  be  consid- 
ered right.  Joy  v.  AUen,  303 

5.  It  is  also  decisive  against  the  oUim 
for  the  oil  lost  abroad,  t£at  the  libellant 
has  not  prosecuted  the  owners  for  it,  till 
near  six  years  have  elapsed,  and  the 
master  is  dead  and  insolvent. 

Joy  V.  AUen,  303 


6.  The  statute  of  limi;  itions  is  not  a 
bar  to  the  rest,  as  an  acknowledgment 
of  some  debt  doe  was  made  within  six 
Tears,  and  the  long  delay  to  pratecate 
lor  the  oil,  which  arrived  home,  is  not 
shovm  to  have  led  to  any  losses,  acts, 
or  divisions  ol  profits,  injurious  to  the 
owners,  or  to  have  been  accompanied  by 
any  other  evidence  than  the  length  of 
time,  raising  a  preanmption  of  jpaymeni 
to  the  libellant.  Joy  v.  Alien.  303 

7.  The  freight  on  oil  home,  where  a 
whale  vessel  is  condemned  abroad,  sa 
not  seaworthy,  is  to  be  charged  to  the 
owners,  unless  there  is  a  usage  at  the 
port  to  make  it  a  general  charge  on  tbe 
cargo.  Joy  v.  Men.  303 

8.  No  part  of  the  oil  sold  abrosd  is  to 
be  charged  to  the  owners,  as  going  for 
supplies  and  repairs,  unless  cleariv  ne- 
cessary, and  shown  to  be  so  appliea. 

Jm  V.  Ailen,  303 

9.  If  the  master  of  the  vessel  is 
guilty  of  embezzlement  or  barratry,  the 
crew  are  not  to  be  answerable  for  his 
wrong  to  other  owners. 

Joy  V.  Atten,  303 

10.  If  a  whale-ship  never  returns  to 
this  country,  but  is  lost,  or  condemned, 
or  sold  abroad,  yet  if  the  ovmers  realize 
some  net  proceeds  of  her  cargo,  thev  sie 
bound  to  account  for  it  to  the  snare- 
holders,  thouch  the  contract  be  not  to 
pay  them  till  ner  return. 

Joy  V.  AUen.  303 
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